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MEMOBANDA. 


On  10th  February  1886,  the  Hon.  Alfred  Deakin  resigned  the  office 
of  Solicitor-General  for  the  Colony  of  Victoria,  which  thereupon  became 
vacant. 

On  the  same  day,  the  Hon.  Henry  John  Wrixon  was  appointed 
Attorney-General  for  the  Colony  of  Victoria,  formerly  vacant. 

On  6th  May  1886,  the  resignation  of  the  Hon.  Mr.  Justice  Moles- 
woBTH  of  his  offices  of  Judge  and  Acting  Chief  Justice  of  the  Supreme 
Coart  of  Victoria  was  accepted  by  the  Governor-in-Council. 

On  the  same  day,  George  Henry  Frederick  Webb,  Esq.,  Q.C.,  was 
appointed  one  of  the  Judges  of  the  Supreme  Court  of  Victoria,  in  the 
place  of  the  Hon.  Mr.  Justice  Molesworth,  resigned. 

On  1st  July  1886,  the  Hon.  the  Chief  Justice  resumed  his  duties, 
after  the  expiration  of  his  leave  of  absence. 

On  24th  September  1886,  the  resignation  of  the  Hon.  Sir  W.  F. 
StawbUi,  K.C.M.G.,  of  the  office  of  Chief  Justice  of  the  Supreme  Court 
of  Victoria,  was  accepted  by  the  Govemor-in-Council. 

On  the  same  day,  the  Hon.  Mr.  Justice  Higinbotham  was  appointed 
and  sworn  in  as  Chief  Justice  in  the  place  of  the  Hon.  Sir  William 
Foster  Stawell,  resigned. 

On  30th  September  1886,  Thomas  a'BEOKETT,  Esq.,  was  appointed 
and  sworn  in  as  one  of  the  Judges  of  the  Supreme  Court  of  Victoria,  in 
the  place  of  the  Hon.  Mr.  Justice  Higinbotham,  promoted  to  be  Chief 
Justice. 

On  4th  August  1886,  James  Liddle  Furves,  Esq.,  was  appointed 
one  of  Her  Majesty's  Counsel  learned  in  the  law. 
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ERRA  T  A. 

Page  xzv.,  laBt  line,  add  ''889,*' 

Page  zxxL,  last  two  lines  but  one  should  read  : — 

" «.  1 880," 

" : 8.  2 880,  881,  886. " 

Page  04,  last  line  but  one,  dele  '*  no." 

Page  263,  at  end  of  the  oase  of  Be  Wombbsley,  for  ''Appeals  dismissed," 
read  "First  appeal  dUmiseed  tnth  costs;  second  appeal  allowed  with  costs," 

Page  520,  in  head-note  of  Webb  v,  Humphrys,  for  "  194,"  read  *'1U-" 

Page  560,  in  first  line  of  head-note  of  Bbohell  v.  Robertson,  for  "a  verbal," 
read*'a»." 
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CASES 


DETEBHIMED  BT  THE 


SUPREME  COURT  OF  VICTORIA 

XLIX   YIOTORI^. 


RISMONDO  V.  RISMONDO  and  Others.  f.o. 

"  Trantfer  qf  Land  Statute,'*  No.  301,  «.  117 — Diamisaal  oj  ciction  in  support  of  ^33^ 
caveat — Appeal— Injunction  against  deeding  or  registering  a  dealing,  pending  „  ,  , 
determination  of  appeal — Begistration  of  transfer  completed,  '_  " 

Where  a  caveat  had  been  lodged  against  the  registration  of  a  transfer,  and  an 
action  in  support  of  it  had  been  dismissed,  but  an  appeal  had  been  lodged  in  the 
Full  Court  from  snch  dismissal,  the  Registrar  proceeded  to  oomplete  the  registra- 
tion of  the  transfer,  notwithstanding  the  appeal.  The  Court,  on  motion  by  the 
esreator,  restrained  the  Registrar  from  registering  any  transfer  or  dealing  by  the 
transferrees,  and  restrained  the  transferrees  from  dealing  pending  the  determina- 
tion of  the  appeal,  on  security  being  given  to  indemnify  them  against  any  damage 
I  from  such  restraint,  in  case  the  appeal  shonld  be  dismissed. 


Hood  (wifch  him  Hodges)  moved,  on  notice  to  the  defendants, 
for  an  Order  calling  upon  the  defendants  and  the  Registrar  of 
Titles  to  show  cause  why,  pending  an  appeal  to  this  Court,  the 
R^pistrar  should  not  be  restrained  from  registering  a  transfer  of 
certain  land  from  the  defendant  Eliza  Bismondo  to  the  other 
defendants  W.  T.  Weser  and  F.  A.  Weser. 

An  action  had  been  brought  on  behalf  of  the  plaintiff  to 
restrain  his  wife  from  transferring  the  land  in  question,  which  he 
had  bought  and  allowed  his  wife  to  use,  having  obtained  the 
certificate  of  title  in  her  name.  The  defendant  Eliza  Rismondo 
had  lately  executed  a  transfer  of  the  land,  for  a  nominal 
ecmsiderationy  to  the  other  defendants,  who  were  her  sons  by  a 
former  husband.  Owing  to  the  absence  of  the  plaintiff  in  Europe, 
his  evidence  had  not  been  received  in  time,  and  his  attorney- 

V.LB..  VoL  Xn.  A 
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f'  c.  under-power  was  unable  to  proceed,  and  Molesworth,  J.,  dismissed 

1886  the  action.    An  appeal  was  brought  against  this  decision,  and 

RifflfoxDo      application  made  to  the  Registrar  to  hold  his  hand  from  register- 

^'  ing  the  transfer;  but  the  Registrar,  nevertheless,  directed  that 

the  transfer  should  be  registered. 

It  is  necessary  to  make  this  application  to  this  Court,  as  no 
other  court  would  have  jurisdiction  to  deal  with  such 'a  matter: 
Wilson  V.  Church  (a);  Otto  v.  Lindford  (6).  "  Tlie  Judicature 
Act  1883"  (No.  761),  sec.  10,  requires  all  proceedings  connected 
with  caveats  under  the  "  Transfer  of  Land  Statute''  to  be  deter- 
mined by  the  Full  Court.  The  appeal  itself  does  not  operate  as 
a  stay  of  proceedings:  Ord.  58,  r.  16.  Unless  this  application  is 
granted,  the  appeal  may  be  entirely  nugatory,  as  the  defendants 
Weser  may  transfer  the  land  to  purchasers  for  value,  and  dis- 
appear. This  is  not  an  application  to  stay  proceedings  before 
the  primary  judge,  for  those  proceedings  are  now  at  an  end. 
There  is  no  lis  pendens  to  register;  and  further  no  lis  pendens 
can  now  affect  the  right  to  registration  (c).  A  cavea;t  has  been 
lodged,  but  the  Registrar  has  disregarded  it.  The  Registrar  has 
expressed  an  intention  of  proceeding  with  the  registration  before 
the  suit  has  been  finally  determined. 

Isa^LCS,  for  the  defendants  other  than  the  Registrar,  showed 
cause — The  thing  sought  to  be  restrained  has  been  done;  the 
transfer  has  been  registered,  and  a  certificate  of  title  has  been 
issued  to  the  defendants  Weser,  before  notice  of  this  motion  had 
been  served  upon  them.  The  special  circumstances  of  the  case 
should  disincline  the  Court  to  grant  any  amended  application,  as 
the  plaintiff  had  given  his  wife  permission  to  sell  the  land. 

Hood,  in  reply — The  affidavit  showing  that  the  transfer  has 
been  registered  was  not  served  on  us  until  this  morning  in  Court. 
We  now  ask  leave  to  amend  the  application  by  asking  the  Court 
to  restrain  the  defendants  Weser  from  transferring  or  dealing 
with  the  land,  and  to  restrain  the  Registrar  from  registering  any 
transfer  or  dealing,  until  the  appeal  shall  have  been  determined. 

(a)   11  Ch,  D.  576;  48  L.J.(Ch.)6»0.        (c)    Act  No.  872,  aeo.  59  (Trans,  of 
(6)    18  Ch.  D.  394 ;  51  L.J.  (Oh.)  102.    Land  Amendt.) 
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Per  Curiam  (d).    The  application  as  amended  must  be  granted  ^^ 

upon  the  applicant  giving  security  within  ten  days  to  the  satis-  1886 

faction  of  the  Chief  Clerk,  to  indemnify  the  defendants  for  any  Riiii^o 

damage  which  they  may  sustain  from  being  restrained  from  deal-  bjsmonih) 
ing  with  the  land,  in  case  the  appeal  should  be  unsuccessful.   The 
costs  of  this  motion  will  abide  the  event  of  the  appeal. 

Order  accordingly. 
Solicitor  for  the  plaintiflf :  Hopkins, 
Solicitor  for  the  defendants :  Sievwi^Jvt. 

P.  S.  D. 
(d)  WiLUAiis,  HoLROTD  andCoPE,  J  J. 


MAY  r.  MARTIN.  ^ 

fTOfiUkt—Appeal^Two  appeals  m  one  notice  qf  appeal — Order  appealed  from  ^^°'  ^' 

not  produced  in  time  to  officer  0/  Court — Order  58,  r.  8. 

ObjectioDB  that  a  notice  of  appeal  comprises  two  appeals,  and  that  the  judgment 
<ft  order  appealed  from  was  not  produced  in  time  to  the  officer  of  the  Court,  are  not 
groimds  for  a  motion  to  strike  out  the  appeal ;  they  must  be  taken  when  the 
appeal  is  called  on. 

Hood  moved,  on  notice,  that  the  notice  of  appeal  in  this 
«ase  be  struck  out. — There  are  appeals  from  the  judgment 
of  Williams,  J.,  in  the  action,  and  also  from  an  Order  of 
Higinbotham^  J.,  refusing  leave  to  the  plaintiff  to  appeal  to 
the  Privy  Council  from  such  judgment.  Both  these  appeals 
are  included  in  the  same  notice  of  appeal.  That  is  irregular, 
*nd  by  that  means  the  plaintiff  would  evade  payment  of 
the  fee  on  the  second  appeal.  A  further  objection  is  that 
the  plaintiff  has  not  produced  to  the  proper  officer  the  judg- 
ment or  Order  appealed  from:  Order,  58,  r.  8.  Though  this 
latter  objection  may  not  be  good  as  to  the  Order  of  refusal : 
Smiih  V.  Orindley  (a),  it  is  good  as  to  the  judgment.  The 
excuse  for  delay,  that  the  Order  had  been  referred  to  the  Judge 
by  the  officer  of  the  Court  for  explanation,  is  insufficient,  as  it 

(a)  3  Ch.  D.  80. 
A2 
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F.  c.  was  not  given  to  him  till  three  days  after  the  day  for  hearing 

the  appeal. 


^^^  Isaacs    showed    cause — This    application    cannot    be  enter- 

Maetik.  tained.  The  notice  of  motion  seeks  a  dismissal  of  an  appeal 
which  is  not  before  the  Court.  It  is  admitted  that  notice  of 
appeal  was  given.  The  Order  of  Higinbotham,  J.,  was  left  with 
the  officer  of  the  Court  when  the  notice  of  appeal  was  given,  hut 
he,  for  his  own  satisfaction,  referred  it  to  the  learned  Judge  to  see 
if  it  was  rightly  drawn  up.  An  application  to  dismiss  an  appeal 
must  be  made  when  the  appeal  is  called  on  for  hearing:  Re 
Mansell  (6) ;  Re  National  Funds  Assurance  Coy.  (c).  The 
appellant  has  done  all  he  could  in  producing  the  Order,  if  it  were 
his  duty  to  do  it.  But  it  is  for  the  successful  party  to  take  out 
the  Order  and  draw  it  up ;  Ord.  41,  r.  2.*  Ord.  58,  r.  15  draws  a 
distinction  between  a  judgment  or  Order,  and  the  refusal  of  an 
application,  as  to  the  time  for  appealing.  The  respondent's 
omission  to  draw  up  the  Order,  prevents  him  from  objecting  that 
the  appeal  is  too  late  :  Be  Harlcer  {d). 

Hood,  in  reply — The  respondent  has  a  right  to  have  the  matter 
set  right  now. 

[HoLROYD,  J.  You  can  take  the  objection  when  the  appeal 
comes  on.] 

On  the  other  point :  It  is  the  unsuccessful  party  who  appeals ; 
and,  for  the  purpose  of  the  appeal,  he  must  draw  up  the  Order 
and  take  it  to  the  officer.  The  respondent  had  no  need  for  the 
Order,  and  was  not  bound  to  draw  it  up.  In  Re  Barker  (d)  the 
respondent  had  occasioned  the  delay. 

Per  Curiam  (e).     Objection  can  be  taken  when  the  appeal 

comes  on. 

Motion  refused,  with  costs. 

Solicitor  for  the  plaintiff:  Lewis, 
Solicitor  for  the  defendant :  WUkie, 

P.  S.  D. 
(6)  7  Ch.  D.  711;  47  L.J.  (Ch.)  870.       (d)  10  Ch.  D.  613. 
(c)  4  Ch.  D.  306;  46  L.  J.  (Ch.)  183.        le)  Williabis,  Holroyd  and  Copi,  JJ- 
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GRANGER  (AppKLLAirr)  v.  THE  ST.  MUNGO  G.M.  COY.  NO  LIABIUTY,  F.  a 

(RlSPONDBNT).  1^^ 

^  The  Befftdaihn  of  Mines  and  Machinery  Act  1883"  (No.  783),  8.  h—EmployinQ          Feb.  1. 
wSauT  below  ground  more  than  eight  hours  a  day — Half -hour  for  refreehmetU,  

Where  ndnen  are  allowed  half -an-honr  for  refreshment  daring  their  shift,  which 
time  is  entirely  at  their  own' disposal,  their  employer  is  not  liable  to  a  penalty  for 
keeping  them  eight  hours  and  a-half  below  ground. 

Special  case  stated  by  justices  at  Eaglehawk. 

The  information  alleged  that  the  defendant  company  employed 
below  ground  in  their  mine  a  certain  person  for  more  than  eight 
hours  in  a  day,  viz.: — from  7.10  a.m.  to  3.40  p.m.,  there  not  being 
a  case  .of  emergency,  contrary  to  the  provisions  of  "  The  Regu- 
lation of  Mines  and  Machinery  Act  1883."  The  information  was 
dismissed. 

It  was  proved  that  it  was  the  practice  of  the  company  to  allow 
a  cessation  of  work  of  about  half-an-hour  to  take  place  about  the 
middle  of  the  shift,  which  half-hour  was  called  crib-time,  and  was 
not  counted  as  part  of  the  eight  hours'  shift ;  that  the  result  of 
such  practice  was  that  the  men  do  remain  below  ground  eight  and 
a-half  hours ;  that  the  eight  hours'  shift  commences  from  the  time 
of  the  men  setting  foot  on  the  brace  to  go  below,  and  ends  on  the 
arrival  of  the  men  on  the  brace  from  below ;  that  there  was  no 
case  of  emergency  on  the  day  in  question ;  that,  at  crib-time,  the 
men  break  off  work  for  "  crib,"  leaving  the  place  where  they  are 
working,  and  going  to  some  place  where  there  are  rough  seats,  to 
have  their  meals ;  that  a  man  might  come  up  to  the  surface  to  get 
his  meal,  if  the  time  were  not  too  short  for  so  doing  where  he 
was  working  at  a  considerable  depth ;  that  it  was  convenient  for 
all  parties  that  the  men  should  remain  below  during  crib-time ; 
4hat  if  a  miner  were  asked  to  do  anything  during  crib-time,  the 
time  would  be  allowed  to  him  afterwards ;  that  the  miners  select 
their  own  places  in  which  to  spend  crib-time. 

Hodges,  for  the  appellant — The  information  was  laid  under 
"  The  Reg^daiion  of  Mines  amd  Machinery  Act  1888"  (No.  783), 
flee.  5.    The  miner  in  question  was  employed  below  ground  for 
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F-  c.  more  than  eight  hours  a  day.     He  was  in  the  employment  of  the 

1886  respondent  all  the  time  he  was  below,  as  much  as  a  servant  is 

Gbangkr  though  not  continuously  working.     The  case  is  a  test  case,  for  a 

T     a  ^M  determination  of  the  meaning  of  the  enactment. 


G.  M.  Coy. 


F.c. 


Feb, 


Helm,  for  the  respondent — The  only  question  is  one  of  the 
interpretation  of  the  English  language.  One  test  is  whether  the 
employer  would  be  liable  for  any  injury  done  by  the  miner 
during  the  half -hour  which  was  entirely  at  his  own  disposal: 
Heard  v.  Flannigan  (a). 

Per  Curiam  (6).  We  think  the  justices  were  right  in  dis- 
missing this  information.  The  question  is  a  simple  one.  On  the 
evidence  it  appears  that  the  respondent  did  not  "  employ"  the 
miner  below  ground  for  more  than  eight  hours.  The  half-hour 
allowed  him  in  the  middle  of  his  shift  was  at  his  own  disposal  to 
do  as  he  pleased;  during  that  time  he  was  not  at  the  order  of  his 
employer;  the  company  had  no  control  over  him. 

Appeal  diamisaed. 

Solicitor  for  appellant:  Sutherland,  Crown  Solicitor. 
Solicitor  for  respondent:  BHggs, 

P.  S.  D. 

(a)   Ante  Vol.  X.,  L.  1.  (6)    Williams,  Holrotd  and  Cope,  J  J. 


REGINA  V.  HENRICKS,  Ex  parte  MAYNE. 


I'Jb  \  Jitstices  of  the  Pedct  —  Act  No,  665,  «.  13 —  Court  more  tasy  of  access— Fresh 


Where  jiuitioeB  decline  to  proceed  with  the  hearing  of  a  ooinplaint,  upon  an 
objection  that  there  is  a  Conrt  of  Petty  Sessions  more  easy  of  access,  the  com- 
plainant cannot  proceed  with  such  complaint  in  such  other  court,  in  the  absence 
of  the  defendant,  and  without  summoning  him  there. 

Order  nisi  to  quash  an  order  of  justices  at  Carlton. 
The  defendant  was  summoned  to  a  Court  of  Petty  Sessions 
upon  a  complaint  to  recover  a  sum  for  board  and  lodging.    At 
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the  hearing,  objection  was  made  that  the  court  at  Carlton  was  f.  o. 

more  easy  of  access,  &c.,  and  the  justices  abstained  from  further  1886 

proceeding.    The  complainant  told  the  defendant  to  attend  at  the  iuo^a 
court  at  Carlton  next  morning,  but  did  not  issue  a  fresh  summons.  v- 

The  defendant  did  not  attend  at  Carlton,  and  an  order  was  made  AnTpatu 
upon  him  in  his  absence.  ^^^'' 

it  Walxik  moved  the  Order  absolute — Justices  have  no  power 
to  adjourn  a  case  from  one  court  to  another;  and  the  first  justices 
did  not  attempt  to  do  so. 

No  appearance  to  show  cause. 

Per  Cubiam  (a).  This  Order  must  be  absolute  to  quash  the 
order  of  the  justices  at  Carlton. 

Order  absolute. 
Solicitor  for  the  applicant:  Watson, 

P.  S.  D. 
(a)   WiLUAMS,  HoLROYD  and  Cope,  JJ. 


ATTFIELD  (Rbspondbnt)  v.  BOX  (Appellant).  !  F.  c. 

"  The  Landhrd  and  Tenant  Statute  1864"  [No,  192),  ss,  91,  97  — "  The  Jtulicea  of       Feb.  1,  3. 

the  Peace  Statute  1866"  {No.  267),  a,  150  —Appeal  from  direction  Jor  issue  of  

i0afTajB<  ofpossesiion. 

Th«  inne  of  a  warrant  by  jasticeB  directing  a  constable  to  enter  upon  premiies 
OTv-beld  by  a  tenant,  and  to  give  possession  to  the  landlord,  is  not  a  subject  of 
sppeal  to  the  Supreme  Court.  The  tenant,  if  aggrieved,  must  follow  the  course 
prescribed  in  sec  97  of  *'  The  Landlord  and  Tenant  Statute  1864." 

Special  case  stated  b}'  justices  at  Frahran. 

The  proceeding  before  the  justices  was  an  application  for  the 
recovery  of  possession  of  a  house  occupied  by  the  appellant 
under  (as  alleged  by  the  respondent)  a  weekly  tenancy.  The 
defence  was  that  the  tenancy  was  not  weekly,  and  had  not 
ended  or  been  determined  by  legal  notice  to  quit. 

The  justices  decided  that,  in  their  opinion,  upon  the  evidence 
and  facts  before  them,  the  tenancy  was  a  weekly  tenancy,  but 
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'•  <3.  that,  for  eonvenience  sake,  the  rent  was  paid  every  f oxur  iv^eks, 

1886         and  they  aeeordingly  directed  that  the  warrant  should  issue. 

AnvniiD 
^-^  R  Walah,  for  the  respondent — This  is  not  a  matter  for  appeal 

The  defendant's  remedy  is  prescribed  by  "The  Landlord  amd 
Tenatd  StatuU  1864"  (No.  192),  sec.  97,  and  he  is  confined  to 
that.  It  is  also  more  effectual,  for  he  would  have  obtained  a 
stay  of  execution  of  the  warrant.  It  has  already  been  held  for 
the  same  reason  that  a  prohibition  is  not  a  proper  remedy: 
Exfp,  Carey,  re  BottreU  (a). 

Dr.  Madden,  for  the  appellant — The  remedy  under  sees.  96, 97, 
is  not  exclusive;  there  are  no  negative  or  privative  words.  The 
case  cited  may  be  supported  on  the  ground  that  the  Court  has  a 
discretion  as  to  the  grant  of  a  prerogative  writ;  otherwise  it  is 
submitted  it  is  not  law.  The  whole  scope  of  the  enactm^it  must 
be  looked  at,  for  the  purpose  of  determining  whether  the  special 
remedy  given  is  exclusive:  AtkiTiaon  v.  Newcastle  Water  Coy,  (b) 
in  which  it  was  so  held,  because  there  was  a  statutory  duty,  for 
breach  of  which  a  penalty  was  provided;  and  allowing  an  action 
to  lie,  would  have  laid  the  company  open  to  an  unreasonable 
liability. 

[Williams,  J.  In  Sargood  v.  The  Queen  (c)  the  remedy  was 
held  exclusive.] 

In  M'CaUum  v.  M'Vean  {d)  the  Court  entertained  and  allowed 
an  appeal  from  a  precisely  similar  proceeding. 

Cv/r.  adv,  vuU. 

P^  3  Per  Curum  (e).    There  is  no  necessity  to  express  any  opinion 

upon  the  merits  of  this  case.     An  objection  was  taken  that  an 

appeal  does  not  lie  from  such  a  proceeding  of  the  justices ;  that 
the  proper  and  only  remedy  is  that  provided  by  sec.  97.  We 
think  that  objection  is  a  good  one.     The  Act  empowers  justices 

(a)   4V.L.R.,  L,408.  (c)    ^nte  Vol.  IV.,  L.  389. 

(6)   2  Ex.  D.  441 ;  46  L.J.  (Q.B.)  776.        {d  3  V.R.,  L.  157 ;  8  A.  J.B.  68. 
{e)  Wn^LiAMt,  HoLBOTD  and  Cops,  JJ. 
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to  do  a  certain  act  where  a  certain  state  of  facts  is  shown  ;  if  ^c- 

they  are  satisfied  of  the  existence  of  that  state  of  facts,  they  may  1886 

issne  their  warrant.     We  do  not  consider  that  to  be  a  determina-       attfhld 

tion  within  "The  Justices  of  ike  Peace  Statute  1865"  (No.  267), 

8e&  150 ;  it  is  an  act     If  the  warrant  is  not  issued,  the  tenant  is 

not  aggrieved.    "  The  Landlord  and  Tenant  Statute  1864"  (No. 

192),  sec.  97,  gives  him  a  special  remedy  by  which  he  may  get  rid 

of  the  warrant  which  alone  aggrieves  him.     It  has  already  been 

Iield  by  this  Court  that  a  prohibition   should  not  be  granted 

against  the  issue  of  such  a  warrant,  on  the  ground  that  the  Statute 

has  provided  this  special  remedy.     The  same  reason  must  guide 

the  Court  in  this  case  also. 

Appeal  dismissed 

Solicitor  for  appellant :  Skinner. 

Soticitor  for  respondent :  Husband. 

P.  S.  D. 


HANCOCK  (Appellant)  v.  CUNNAIN  (Respondent).  f.  c. 

Carrier^Of  poMengers— Cab  proprietor— LiaHlUt/ for  Ion  of  pcuaengera*  luggage.  Feb.'S 

Where  a  oabman  engaged  specially  to  take  passengers  to  a  railway  station,  takes 


of  their  laggage  to  carry  beside  him  in  the  front  of  the  cab,  he  is  bound  to 
tike  ordinary  care  of  it.  The  proprietor  of  the  cab  is  liable  for  the  loss  of  any  such 
hggage  through  want  of  such  care. 

Appeal  from  the  County  Court,  Melbourne.  The  action  was 
by  the  hirer  of  a  cab  against  the  proprietor  to  recover  damages 
for  the  loss  of  a  travelling  bag  which  had  been  entrusted  to  the 
defendant  s  servant  to  carry. 

The  evidence  for  the  plaintiff  was  that  he  engaged  the  de- 
fendants cab  to  take  him  and  his  brother  with  their  luggage  from 
Bdon  Chambers  to  the  Spencer-street  railway  station ;  that  he 
«nd  his  brother  brought  out  the  luggage  (two  portmanteaus,  a 
gan,  and  a  handbag)  to  the  cab  and  handed  it  up  to  the  driver  to 
be  placed  in  the  front  of  the  cab  (a  waggonette)  and  they  them- 
selves  got  in  behind  with  their  overcoats ;  that  on  arrival  at  the 
station  the  bag  was  missing. 
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y-cf.  The  defence  was  that  the  driver  of   the  cab  was   not  the 

1886  defendant's  servant,  and  that  the  defendant  had  not  been  guilty 

Hancock       ^^  negligence.    A  nonsuit  was  moved  for  on  the  ground  that  the 

defendant  was  not  a  common  carrier,  and  was  not  an  insurer; 

that  there  was  no  evidence  of  negligence  on  the  pai-t  of  the 

driver. 

The  evidence  for  the  defendant  was  that  some  of  the  luggage 
was  put  in  front  of  the  cab  and  some  behind ;  that  the  cab  was 
driven  carefully  at  a  quiet  pace;  that  nothing  fell  out  from 
the  front  of  the  cab,  and  could  not  have  done  so  without  being 
seen  by  the  driver. 

The  judge  held  that  there  was  no  proof  of  negligence,  and  gave 
a  verdict  for  the  defendant. 

Hood,  for  the  appellant — ^There  is  evidence  of  negligence  in  the 
defendant's  servant.  The  fact  that  the  bag  was  handed  to  him 
and  was  missing  at  the  end  of  the  journey  is  evidence  of  negligence: 
Smith  V.  Robertson  (a);  and  the  burden  is  then  thrown  upon  the 
defendant  to  prove  due  care  on  his  part:  Ross  v.  Hill  (h); 
Mackenzie  v.  Cox  (c). 

Bryant,  for  the  respondent — The  judge  has  decided  the  matter 
as  a  question  of  fact.  The  driver  swore  that  nothing  fell  from 
the  front  of  the  cab  on  the  journey,  and  that  he  delivered 
all  that  had  been  handed  to  him.  The  judge  offered  a  nonsuit,  but 
the  plaintiff  did  not  accept  it.  The  cab-driver  was  not  a  common 
carrier  in  respect  of  this  bag ;  he  was  only  a  bailee  for  hire ;  he 
did  not  ply  from  one  fixed  terminus  to  another,  but  was  specially 
engaged  for  the  journey  for  the  private  use  of  the  plaintiff.  The 
carriage  .of  luggage,  where  required,  is  only  ancillary  to  the 
carriage  of  persons  ;  he  is  not  even  paid  for  such  carriage,  unless 
the  luggage  exceeds  a  certain  quantity.  The  defendant  cannot  be 
liable  without  positive  proof  of  negligence;  on  that  point  the 
judge  has  found  for  the  defendant :  Brind  v.  Dale  {d). 

Williams,  J.  The  ground  on  which  the  judge  decided  against 
the  plaintiff  was,  that  the  luggage  had  not  been  placed  under  the 

(a)  Antt  Vol.  VIIL,  L,  at  p.  267.  (c)  9  C.  &  P.  632. 

(6)  2  C.B.  877;  15  L.J.  (C.P.)  182.  {d)  2  Mo.  &  Rob.  80. 
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chaise  of  the  driver  of  the  cab.     I  think  his  decision  was  not  f-  c- 

correct ;  that  there  is  evidence  that  the  article  lost  was  placed  1886 

under  the  charge  of  the  driver.  Bye-law  30  of  the  Bye-laws  of  the  Hancock 
City  of  Melbourne  for  the  regulation  of  cabs,  requires  the  driver  qunnain 
to  carry  for  his  passengers  a  reasonable  quantity  of  luggage,  if 
they  require  him  to  do  so.  If  he  take  it  in  front  of  his  cab 
without  objection,  I  think  he  takes  it  under  his  charge,  and  if  he 
take  it  under  his  charge  he  is  bound  to  take  ordinary  care  of  it. 
The  appeal  must  be  allowed. 

HoLROYD,  J.  lam  of  the  same  opinion.  There  is  evidence  that  the 
cabman  took  the  bag  in  question  in  the  front  of  his  cab.  The  case 
is  then  in  the  same  position  as  it  would  have  been  in  if  he  had 
told  the  passenger  where  to  put  the  bag.  The  cabman  made  no 
objection  either  as  to  the  quantity  of  the  luggage,  or  that  the 
front  of  the  cab  was  not  the  proper  place  for  it.  I  think  there- 
fore that  he  took  the  bag  under  his  own  charge,  and  was  bound 
to  use  ordinary  care  in  carrying  it. 

Cope,  J.  When  the  case  was  before  me  in  the  County  Court  I 
thought  the  cabman  had  not  taken  the  bag  into  his  personal  charge, 
and  was  in  a  similar  position  to  that  of  an  omnibus  driver  when 
he  simply  refuses  to  allow  luggage  to  be  taken  inside  his 
omnibus,  but  allows  it  to  be  put  on  the  top  of  it.  But  I  now 
concur  in  the  decision  of  the  Court. 

Appeal  allowed,  with  costs,  and  costs  of 
the  trial  below.  Verdict  to  be  entered 
f(yr  the  plaintiff  for  3Z. 

Solicitor  for  the  appellant :  Shinner, 
Solicitor  for  the  respondent :  R,  W.  Best, 

P.  S.  D. 
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F.c.  REGINA  V,  HERON,  Ex  parte  GOSNEY. 

7886  '*  The  RahbU  Suppreaahn  Act  1884"  {No.  813),  m.  4,  9,  15— <<  The  Public  Worki 
jf.^  4  Statute  1866"  {No.  289),  $.  15— Proceeding  against  Board  of  Land  and  Works 
L_ '                 before  justices. 

Two  justices  have  jarisdiction  to  entertain  an  information  against  the  Board  of 
Land  and  Works,  and  to  impose  on  it  a  penalty  for  neglecting  to  take  reasonable 
and  diligent  steps  to  promote  the  destmotion  of  rabbits  upon  nnoccnpied  Crown 
Lands. 

Order  nisi  to  justices  at  Birregurra  to  hear  and  determine 
an  information  against  the  Board  of  Land  and  Works,  for 
neglecting,  after  notice,  &c.,  to  take  reasonable  and  diligent 
steps  to  promote  the  destruction  of  rabbits  upon  certain 
unoccupied  Crown  lands.  The  justices  dismissed  the  in- 
formation, upon  an  objection  that  ''  The  Public  Works  Statute 
1865"  (No.  289),  sec.  15,  deprived  them  of  jurisdiction  to  hear  an 
information  against  the  board. 

Box  showed  cause — The  information  was  laid  under  "The 
Rabbits  Suppression  Act  1884."  (No.  813),  sec.  15.  Though  sec.  4 
provides  that  the  Board  of  Land  and  Works  is  to  be  deemed 
the  occupier  and  owner  of  all  unoccupied  lands  of  the  Crown, 
and  sec.  9  substitutes  the  words  "  before  any  two  justices  "  for  the 
words  "  in  any  court  of  competent  jurisdiction,"  in  the  previous 
Act  (No.  683),  those  latter  words  occur  only  in  sections  empower- 
ing municipal  councils  to  recover  from  occupiers  the  expense  of 
destroying  rabbits  and  fences  which  harbour  them.  In  none  of 
the  Rabbit  Suppression  Acts  is  there  any  repeal  of  sec.  15  of 
"  Tlte  Public  Works  Statute  1865"  (No.  289),  which  enacts  that 
''no  action  against  the  board  shall  be  maintainable  in  any 
inferior  court."  The  Board  of  Land  and  Works  is  a  department  of 
the  Qovemment  of  the  country,  and  though  in  its  capacity  as  a 
common  carrier  it  may  be  sued,  it  cannot  be  that  justices, 
without  special  and  distinct  statutory  powers,  can  impose  a  fine 
upon  it.  The  justices  were  right,  therefore,  in  declining  to 
entertain  the  information. 
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Bodges,  in  support  of  the  Order  nisi,  was  stopped  by  the 
Court. 


Per  Cubiam  (a). 


Order  absolide,  with  costs  against  the  Board. 


Solicitor  for  the  applicant :  Davies. 

Solicitor  the  respondent :  Sutherland,  Crown  Solicitor. 

(a)  WlLLIAMS>  HOLROTD  and  COFE,  JJ. 


p.  S.  D. 
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Reoiva 

V, 

Heron, 
Ex  parte 

GOSNET. 


BEGINA  V.  ALLEY,  £z  parte  MUNDELL. 

Cmipiraey—Diaeharge  of  one  of  two  charged — Befiual  of  juaticea  to  proceed — 
Practice — Ftdl  Court  btuinesa — BtUe  to  justices  to  hear  and  determine. 

Where  two  persons  are  charged  before  juBtices  with  conspiring  with  one  another 
to  defraud,  if  the  prosecntion  withdraw  the  charge  against  one,  for  the  purpose  of 
umg  his  evidence  against  the  other,  the  jostices  have  a  right  to  refnse  to 
reoeiTe  such  evidence  against  the  other,  or  to  proceed  with  the  charge. 

An  Order  nUi  to  justices  to  hear  and  determine  an  information  which  they 
bad  refused  to  hear,  is  properly  returnable  to  the  Full  Court  within  **  The 
Jvdkatiire  Act  1883"  (No.  761),  sec.  10  (5). 

Order  nisi  to  justices  at  Collingwood  to  hear  and  determine 
a  certain  information  laid  by  the  applicant  against  one  James 
Porcell  on  a  charge  against  him  and  one  Sarah  Ryan  of  unlaw- 
fully conspiring  to  defraud  the  creditors  of  one  Edward  Ryan 
deceased. 

The  affidavits  in  support  of  the  Order  stated  that  when  the 
charge  was  called  on  counsel  for  the  applicant  informed  the 
justices  that  it  was  not  then  intended  to  proceed  against  Sarah 
ByaB  and  applied  for  her  discharge,  alleging  that  it  was  necessary 
tor  the  ends  of  justice  that  her  evidence  should  be  taken  against 
Porcell ;  that  she  was  thereupon  discharged ;  that  objection  was 
made  on  behalf  of  Furcell  that  the  Court  could  not  hear  the 
chaise  against  him,  as  Sarah  Ryan  was  not  prosecuted,  and  that 
lieshould  be  discharged ;  that  the  justices  then  refused  to  hear  the 
information. 


F.  c. 


Feb.  4,  5,  9. 
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Alley, 
Ex  parte, 

MUNDKLL. 


The  answering  affidavits  stated  that  Purcell  and  Sarah  Byan 
appeared  before  the  justices  to  answer  to  the  summons;  that 
when  the  ease  was  called  on  counsel  for  the  applicant  stated  that 
he  wij^hdrew  the  charge  against  Sarah  Byan  and  applied  for  her 
discharge  in  order  that  he  might  call  her  as  a  witness  for  the 
prosecution  against  Purcell ;  that  it  was  then  objected  that  the 
conspiracy  was  alleged  to  have  been  committed  by  Purcell  and 
Sarah  Ryan  only,  and  that  if  the  charge  was  withdrawn  against 
her  her  evidence  was  not  legally  receivable  before  the  justices 
against  Purcell ;  that  the  justices  then  stated  that  they  were 
willing  to  accede  to  the  request  for  the  withdrawal  of  the 
charge  against  Sarah  Ryan,  but  that  they  could  not  take  her 
evidence  as  a  witness  against  Purcell  alone;  that  thereupon 
counsel  for  the  prosecution  declined  to  proceed  against  the  de* 
fendants,  who  were  then  discharged. 


Dr.  Madden  took  a  preliminary  objection — This  Order  ni&i 
ought  not  to  have  been  made  returnable  to  the  Full  Court.  "  The 
Judicature  Act  1883"  (No.  761),  sec.  10,  limits  the  kind  of  business 
which  is  to  be  brought  before  the  Full  Court.  This  is  not  a  pro- 
ceeding by  way  of  appeal  or  review  from  petty  session,  within 
subsec.  (5).  The  respondent  has  a  right  of  appeal  to  the  Full 
Court. 

Per  Curiam  (a).  This  proceeding  does  fall  within  sec.  10, 
subsec.  (5). 

Dr.  Madden  showed  cause — The  Order  ought  not  to  be  made 
absolute,  because  "  The  Justices  of  the  Pea^  Statute  1865  "  (No. 
267),  sec.  138,  under  which  it  was  granted,  only  applies  where 
the  justices  might  be  liable  to  an  action  if  they  had  proceeded  ; 
the  enactment  is  for  their  protection.  This  is  clearly  shown  by 
the  preamble  in  sec.  5  of  11  &  12  Vict.,  c  44  (5)  which  was 
previously  in  force  in  this  colony.  In  the  present  enactment  the 
enacting  portion  is  the  same,  and  the  preamble  is  omitted  merely 
from  the  more  recent  practice  of  doing  away  with  all  preambles 
in  public  statutes.    This  view  is  borne  out  by  the  last  clause  of 

(a)  Williams,  Holbotd  and  Cope,  JJ.  (6)  2  Adamson's  Aoto  864. 
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«ecL  138,  and  by  Be  Glee  and  Osborne  (c) ;  R  v.  Percy  (d) ;  R.  v. 
dayman  (c);  per  Crompton,  J.  Further,  the  justices  have  not 
declined  jurisdiction ;  they  simply  announced  their  determina* 
tion  not  to  receive  the  evidence  of  a  certain  person.  All  that  the 
Court  can  do  is  to  see  that  the  matter  was  within  their  jurisdic- 
tion :  R  V.  BoUon  (/),  per  Denman,  C.J.  The  proper  remedy 
would  be  to  proceed  by  indictment  under  Act  No.  502,  sec.  21. 
The  justices  had  jurisdiction  to  refuse  to  receive  certain 
eridence. 


F  a 

18S6 
Reqina 

0. 

Allby, 
Ex  parte 

MUNDKLL. 


M'Dermott,  in  support  of  the  Order  nisi — What  was  said  by 
coansel  for  the  prosecution  was  not  equivalent  to  a  discharge  of 
the  female  prisoner.  The  Crown  could  have  proceeded  against 
her  by  an  indictment  the  next  day — R.  v.  Keni^k  (g).  One  con- 
spirator can  be  prosecuted  while  the  charge  is  in  abeyance  against 
his  co-conspirator :  R  v.  Coolce  (h) ;  R  v.  Warburton  (j) ; 
Thody's  Case  (k).  A  private  prosecutor  has  no  power  to  dis- 
charge and  release  an  accused  person  brought  before  a  Court. 
The  justices  have  not  determined,  and  this  is  a  proper  proceeding: 
Jl  v.  Brown  (Q  ;  R  v.  Strutt,  exp.  CoTiatdble  (m). 

Cur.  adv,  vult 

Williams,  J.  Order  nisi  calling  on  the  justices  to  show 
cause  why  they  should  not  hear  and  determine  an  information 
laid  by  the  applicant  against  one  Purcell,  for  having  conspired 
with  Sarah  Byan  to  defraud  the  creditors  of  Edward  Ryan, 
deceased.  The  ground  upon  which  the  Order  was  obtained  was 
that  the  justices  had  refused  to  proceed  with  the  hearing  of  the 
information,  upon  an  objection  being  raised  by  counsel  for  the 
defendant  Purcell  that,  as  the  charge  against  the  defendant  Sarah 
Kyan  had  been  withdrawn,  the  charge  against  the  defendant 
Poroell  could  not  be  proceeded  with,  and  that  he  was  entitled 
to  bis  discharge. 

(e)   21  L.J.  (H.C.),  112.  {h)   5  6.  AC,  538. 

(d)  L.IL,9Q.B.64;43L.J.(Q.B.)46.        (/)  L.R.,    1    C.O.R.    274;   40  L.J. 

(e)  7  E.  ft  &,  672 ;  26  L.J.  (M.O.),    (M.C.)  22. 

128.  (k)    I  Vent.  234. 

if)  1  Q.B.,  66.  (D    26  L J.  (M.C.)  183. 

is)  6  Q.B.,  49.  (m)  AnU  VoL  IIL,  L.  186. 
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Afi  regards  the  question  of  fact,  whether  the  charge  against  the 
defendant  Sarah  Ryan  was  withdrawn  or  not,  we  entertain  no 
doubt ;  whether  we  take  the  facts  as  they  are  deposed  to  in  the 
affidavit  of  Godfrey,  or  as  deposed  to  in  the  affidavits  of  Qillott 
and  Furcell,  it  is  quite  clear  that  the  prosecution  withdrew  the 
charge  against  Sarah  Ryan,  and  asked  for  her  discharge,  and 
that  thereupon  she  was  discharged.  Once  this  step  was  taken, 
one  person  only  remained  charged ;  in  other  words,  from  that 
moment,  Furcell  only  was  charged  with  having  committed  the 
oflFence  of  conspiracy. 

This  cannot  be  done,  for  the  very  nature  of  the  oSence  requires 
that  more  than  one  person  should  be  concerned  in  it ;  and,  though 
the  information  stated  that  that  other  person  was  Sarah  Ryan 
with  her  discharge  the  charge  of  conspiracy  fell :  1  Hawk  P.O., 
c.  72,  s.  8.  So,  if  all  the  defendants  who  are  prosecuted  for  a 
conspiracy  be  acquitted  but  one,  and  the  conspiracy  be  not  stated 
as  having  been  had  with  persons  unknown,  the  acquittal  of  the 
rest  is  the  acquittal  of  that  one  also :   1  Hawk.  P.O.,  c.  72,  s.  8. 

On  the  other  hand,  if  two  persons  be  indicted  for  a  conspiracy, 
and  one  only  of  them  appear  and  take  his  trial,  he  may  be  found 
guilty,  though  the  other  defendant  be  absent  and  has  not  pleaded 
iZ.  V.  Kinnersley  (m) ;  or  where  the  other  conspirator  named  in 
the  indictment  was  dead :  R.  v.  NiccolU  (ii). 

So  where  three  prisoners  were  indicted  for  the  capital  offiance 
of  conspiracy  to  murder,  and,  having  refused  (as  was  their  right) 
to  join  in  their  challenges,  one  of  them  was  tried  alone  and  con- 
victed, it  was  held  on  a  case  reserved  that  he  had  been  properly 
tried  and  convicted :  Reg.  v.  Ahearifie  (o). 

But  it  is  to  be  observed  that,  in  all  cases  of  conspiracy,  where 
the  trial  has  proceeded  against  one  defendant,  and  he  has 
been  convicted,  the  other  defendant,  whether  dead  or  alive, 
whether  absent  or  present,  remained  charged;  and,  on  the 
other  hand,  that,  where  two  defendants  have  been  charged,  and 
one  of  the  two  has  been  acquitted  or  discharged,  the  remaining 
defendant,  as  a  necessary  consequence,  has  been  dischai*ged  also. 

We  think,  therefore,  that,  as  the  only  person  with  whom  the 
defendant  Purcell  was  charged  with  having  committed  the  offence 
(n)  1  Str.  193.  (o)  2  Str.  1227.  (p)  6  Coz  aC.  6. 


Digitized  by  VjOOQIC 


TOLXn.]  XLIX  VICT.  i7 

of  conspiracy  was  discharged,  Purcell  became  thereby  entitled  to  ^c. 

lus  acquittal,  and  that,  consequently,  the  magistrates  were  right  1886 

in  refusing  to  proceed  further  with  the  case.    The  Order  nisi        Bxoina 

will  be  therefore  dismissed  with  costs.  .  ^* 

Allet, 


HoLROYi),  J.  I  concur  in  the  judgment  just  delivered.  Several 
cases  have  been  cited  to  show  that,  where  two  persons  have  been 
indicted  jointly  for  felony,  an  application  may  be  made  for  leave 
to  try  them  separately,  that  one  may  be  brought  forward  as  a 
witness  against  the  other.  No  doubt  that  can  be  allowed, 
although  the  two  have  pleaded,  so  long  as  they  have  not  been  given 
in  charge  to  the  jury :  Winsor  v.  Beg.  (q),  where  the  charge  was 
actually  subsisting  against  both  prisoners.  This  case  differs  from 
that  in  that  respect,  and  also  in  the  nature  of  the  charge ;  for  a 
charge  of  conspiracy  must  fail  unless  at  least  two  persons  are 
charged.  I  have  some  doubt  whether,  if  the  application  had  been 
simply  to  abstain  from  proceeding  with  the  information  against 
Ryan,  the  justices  would  have  had  any  discretion  to  allow  the 
isharge  to  proceed  against  her  co-conspirator  Purcell,  holding  it 
over  ag«dnst  Byan.  At  any  rate,  they  would  have  had  a  right 
to  refuse  such  an  application. 

Cope,  J.,  concuixed. 

Order  discharged. 
Solicitor  for  the  applicant :  Godfrey. 
Solicitor  for  the  respondent :  OUlott  &  Snowden. 

P.  8.  D. 
iq)  L.B.,  1  Q.B.  289,  390;  35  L.  J.  (M.C.)  121,  161. 
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F.  c.  LUPLAU  V.  THE  VICTORIAN  RAILWAYS  COMMISSIOKERS. 

1886  "  The  Victorian  RcuhoayB  CommianoMrs  Act  1883"  (No.  767),  m.  54,  61,  74^ 

Feb,  5,  9.  Negligent  carriage  qf  passenger — Notice  of  action. 

The  Railway  Commissionen  are  entitled  to  notice  of  an  action  to  reoover  damages 
for  injuries  occasioned  to  a  passenger  by  reason  of  the  negligent  manner  in  which 
he  was  carried,  thoagh  the  defendants  admit  the  negligence,  and  though  their 
statutory  daty,  under  sec.  61,  is  to  see  that  persons  travelling  upon  their 
railways  are  carried  without  negligence. 

Arguments  on  points  of  law  before  trial  of  issues  of  fact 
The  plaintiff's  claim  was  that  he  "  has  suffered  damage  from 
the  defendants'  negligence  in  carrying  the  plaintiff  as  a  passenger 
by  railway  from  Ballarat  to  Melbourne,  causing  personal  injuries 
to  the  plaintiff  in  a  collision  between  Werribee  and  Little  Biver 
on  2nd  April  1884." 
The  statement  of  defence  was — 

(1)  That  the  acts  complained  of  have  not  produced  any  damage  to  the  plaintiff 

(2)  That  the  negligence  complained  of  occurred  after  the  passing  and  coming 
into  operation  of  **  The  Victorian  Railway  ComnUaeionere  Act  1883,"  and  this 
action  was  not  commenced  within  six  months  after  the  act  of  negligence 
complained  of,  as  provided  by  the  said  Statute. 

(3)  The  alleged  grievances  •  •  •  were  committed  after  the  passing  •  •  . 
and  under  and  by  virtue  of  the  said  Act,  no  notice  in  writing  of  the  intention  to 
sue  out  the  writ  in  this  action  was  delivered  to  the  defendants  or  left  at  the  office 
of  the  secretary  by  the  agent  or  attorney  of  the  plaintiff  one  month  before  the 
suing  out  or  serving  of  the  said  writ,  as  provided  by  the  said  Statute. 

The  reply,  after  joining  issue,  objected  that  this  action  did  not 
require  to  be  commenced  within  six  months  a£ber  the  act  of  negli- 
gence complained  of  was  committed,  and  that  the  grievances 
were  not  committed  under  or  by  virtue  of  the  Act,  and  that 
it  was  not  necessary  that  notice  of  action  should  have  been 
delivered  to  the  defendants. 

By  consent,  an  Order  was  made  that  these  questions  of  law 
should  be  argued  before  the  Court,  before  the  trial  of  the  issues  of 
fact. 

Dr.  Madden  {Webb,  Q.C.,  and  Purvea  with  him),  for  the  defen- 
•dants — The  short  question  is  whether  the  defendants  are  entitled 
to  notice  of  action  in  this  case,  under  "  The  Victorian  Bailway 
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Cammimonera  Act  1883"  (No.  767),  sec  74.    The  carriage  of  ^c- 

passengers  is  a  thing  done,  or  purporting  to  have  been  done,  1886 

under  the  Act.      The  only  doubt  upon  this  point  arises  from  Luflau 

Carpue  v.  London  and  Brighton  Ry.  Coy.  (a)  and  Palmer  v.  Victorian 

OraTid  Junction  Ry,  Coy,  (b).    But  those  decisions  are  clearly  Railways 

COAiMISfllONBIUI, 

distinguishable,  as  the  companies  were  not  compelled  by  their 
Acts  to  become  common  carriers,  and  so  were  held  not  to  be 
omitting  to  do  something,  in  pursuance  of  the  Act,  in  failing  to 
eirry  passengers  safely.  Parke,  B.,  in  the  latter  case,  relies  on 
this.  If  such  a  provision  were  only  to  apply  where  defendants 
have  acted  in  pursuance  of  their  Act,  and  within  its  authority,  it 
would  be  nugatory,  for  no  action  would  lie.  It  is  intended  to 
protect  where  defendants  have  not  kept  within  the  authority  of 
the  Act :  Davis  v.  Curling  (c).  It  is  to  be  observed  that  sec.  74 
is  wider  than  the  similar  enactments  in  the  cases  cited.  It  pro- 
tects the  defendants  in  respect  of  anything  done,  "  or  purporting 
to  have  been  done,"  under  the  Act.  The  defendants  also  have  no 
option  as  to  acting  as  common  carriers.  Their  Act,  sec.  54,  incor- 
porates sec- 110  of  "  The  Public  Works  Statute  1865"  (No.  289), 
which  enacts  that  the  Board  (for  whom  the  defendants  are  sub- 
stituted) shall  be  deemed  to  be  a  common  carrier.  The  carriage 
therefore  of  passengers,  even  negligently,  is  something  purporting 
to  have  been  done  under  the  Act:  Union  8.  8.  Coy,  v.  Melbourne 
Harbov/r  Trust  Commiissioners  (d);  Newton  v.  Ellis  {e).  \He 
iooa  Uien  stopped  by  the  CovH.I 

Ooldsmith  (with  him,  Topp),  for  the  plaintiff^The  defendants 
rely  on  sec.  54  of  their  Act,  imposing  upon  them  the  position  of 
common  carriers,  and  contend  that  in  carrying  passengers  they 
were  doing  or  purporting  to  do  something  under  the  Act.  But 
sea  61  shows  more  particularly  what  their  duty  in  that  respect 
is;  it  enacts  that  the  Commissioners  shall  see  that  persons 
travelling  upon  their  railways  are  earned  without  negligence; 
that  is  their  statutory  duty,  and  it  cannot  be  maintained  that 
they  were  doing  or  purporting  to  do  that  when  they  carried  ^he 

(a)  5  Q.B.  747;  13  L.J.  (Q.R)  133.  (c)  8  Q.B.  286;  15  L.J.  (Q  B.)  66. 

{b)  4  M.  &  W.  749.  {d)  Ante  Vol.  VIU.,  L.  167. 

(e)  5  £.  ft  B.  115;  24  L.J.  (Q.B.)  337. 

B2 
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ra  plaintiffnegligently,  as  is  admitted  on  the  pleadings.   The  action 

18S6  is  framed  for  breach  both  of  the  defendants'  contract  as  common 

LvPLAu  carriers,  and  of  their  statutory  duty  under  sec.  61.    As  common 

VioTORiAN  carriers,  the  defendants  are  not  entitled  to  the  protection  given 

Railways  by  sea  74.    The  admission  of  negligence  also  deprives  them  of 

COlOflSSIONKBa.  ,  o    o  x- 

that  protection.  The  protection  applies  only  to  cases  of  tort,  not 
of  breach  of  contract.  In  Carpue  v.  Lond.  and  BrigkUyii 
By.  Coy.  (/)  this  distinction  is  taken.  That  case  has  not  been 
overruled  as  to  common  carriers  not  being  entitled  to  notice.  In 
none  of  the  cases  cited  was  there  any  such  enactment  as  that  of 
sec.  61:  Downing  v.  Capel  (g);  Ch^ffiih  v.  Taylor  (h);  HiU  v. 
Metropolitan  Asylums  District  (j).  In  Union  S.  S,  Coy,  v. 
Melbourne  Harbour  Trust  Commissioners  (k),  the  defendants 
were  authorised  by  their  Act  to  do  the  thing  complained  of: 
Solomons  v.  Mvlcahy  (Z);  Jones  v.  Festiniog  Ry,  Coy.  (m). 
In  Wilson  v.  Halifax  (n),  the  words  were  "an  act  done  or 
intended  to  be  done  in  pursuance  of  the  Act,"  which  are  very 
diflferent  from  purporting  to  be  done. 

Dr.  Madden,  in  reply — The  distinction  taken  by  the  plaintiff 
is  not  a  good  one,  for,  in  every  action  of  the  kind,  the  foundation 
is  a  breach  of  statutory  duty.  The  defendants  were  purporting 
to  carry  the  plaintiff  without  negligence.  There  is  no  real 
variance  between  the  authorities  when  examined  each  in  connec- 
tion with  the  words  of  the  enactment  with  which  it  was 
concerned.  In  Dovming  v.  Capel  (g)  and  GHffiih  v.  Taylor  (h), 
the  defendants  had  clearly  gone  outside  the  authority  of  the 
Acts  in  doing  what  was  complained  of:  R,  v.  Williams  (o); 
Jolliffe  V.  Wallasey  Local  Board  (p);  per  Keating,  J.,  Stevenson 
V.  Tyler  {q);  Smith  v.  Hopper  (r). 

Cur.  adv.  vult 

if)  6  Q.B.  747;  13  L.J.  (Q.B.)  133.  (m)  L.IL,  3  Q.B.  733;  37  L. J.  (Q.B.) 

ig)    L.R.,  2  O.P.  461 ;  3«  L.J.  (M.C.)  214. 

97.  {n)    L.R.,  3  Ex.lU;  36  L.  J.  (Ex.)  44. 

(A)   2C.P.D.  194;  46L.J.  (Q.R)  152.  (o)    9  Ap.   Ca.  at  p.   433;   53  L.J. 

0)  6  Ap.  Ca.  193;    49  L.J.  (Q.B.)  (P.C.)64. 

228;  60/6.  353.  (p)    L.R.,  9  C.P.  at  p.  79;  43  L.J. 

(k)  AnU  Vol.  VIIL,  L.  167.  (C.P.)  at  p.  48. 

(0    AhU  Vol.  IV.,  L.  462.  (q)    2  W.W.  &a'B.,  L.  179. 

(r)    9  Q.B.  1014;  16  L.J.  (Q.B.) 93. 
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WiLLiAJfS,  J.    The  qnestion  is  whether^the   defendants  are  f.g. 

entitled  to  notice  of  action ;  if  they  are  so  entitled,  this  action  i8S6 

cannot  be  maintained.     That  question  turns  upon  the  construe-  Luplau 

tion  of  sec.  74  of  "  The  Victorian  RaUwaya  Commissionera  Act  ^    ^• 

^  VIOTORTAN 

1883"  (No.  767),   whether  negligently  carrying  passengers  is      Railways 
"anything  done  or  purporting  Jbo  have  been  done  under  this  Act."  WMa. 

It  is  quite  clear  that  the  relation  between  the  defendants  and  the  Feb,  9. 
plaintiff  was  a  relation  under  a  contract  of  carriage ;  and  sec.  119 
of  "  The  Public  WorJca  Statute  1865"  (No.  289),  by  virtue  of  sec. 
54  of  the  above  Act,  makes  the  defendants  common  carriers,  sub- 
ject to  the  obligations  and  privileges  of  common  carriers.  One 
condition  of  the  contract  is  to  carry  securely.  The  cause  of  action 
is  that  the  defendants  did  not  carry  the  plaintiff  securely ;  that 
IS  a  misfeasance.  It  was  argued,  for  the  plaintiff,  that  the  protec- 
tion of  sec.  74  would  not  apply  to  a  negligent  performance  of  the 
contract  of  carriage,  because  negligent  carriage  is  not  a  thing 
done  or  purporting  to  have  been  done  under  the  Act.  Strictly 
speaking,  it  is  not  a  thing  done  under  the  Act,  and  perhaps  not  a 
thing  purporting  to  have  been  done  under  the  Act.  But  we  must 
give  those  words  some  effect,  and  for  that  purpose  must  hold 
negligent  performance  of  a  contract  of  carriage  to  be  a  thing  pur- 
ported to  have  been  done  under  the  Act ;  for  if  the  thing  was 
actually  done  under  the  Act,  no  action  could  lie  for  doing  it  The 
section  must  contemplate  a  case  in  which  the  defendants,  in 
purporting  to  do  a  thing  under  the  Act,  failed  to  do  it. 
It  is  important  to  observe,  &s  stated,  that  the  Act  makes  the 
Commissioners  common  carriers,  because,  in  making  t^e  contract 
of  carriage,  they  are  making  a  contract  which  the  Act  compels 
them  to  make ;  they  have  no  option  in  the  matter.  They  were 
compelled  to  carry  the  plaintiff  as  a  passenger,  and  it  was  in  the 
execution  of  that  compulsory  contract  that  the  defendants  made 
a  mistake,  so  to  speak ;  they  performed  that  contract  in  an  im- 
proper way.  I  think  that  is  the  very  case  in  which  the  Act 
intended  that  they  should  be  protected  by  receiving  a  notice  of 
action.  We  think  the  defendants  were  entitled  to  receive  notice 
of  action.  For  my  own  part,  I  admit  that  the  language  of  sec.  74 
is  loose ;  but  the  Court  must  give  it  a  practical  meaning,  and 
that  is  one  which  covers  this  action. 
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F.  c.  The  plaintiff  relied  on  Palmer  v.  Orand  Juv^ion  Railway 

1886  Gay.  (s),  as  showing  that  sec.  74  would  not  apply  to  an  action  for 

LupLAu       negligent  carriage ;  but  it  is  to  be  observed  that  in  that  case 

VicroaiAK      P^'^®*  B->  J*ys  emphasis  on  the  fact  that  the  Act  there  in  question 

Railways      did  not  compel  the  defendants  to  become  common  carriers.     It  is 

evident  that  if  that  Act  had  compelled  those  defendants  to 

become  common  carriers,  the  decision  would  have  been  the  other 

way. 

HoLROTD,  J.  The  defendants  are  charged  with  negligence  in 
carrying  the  plaintiff;  they  purported  to  do  that  under  the  Act, 
which  makes  them  common  carriers ;  they  had  no  option  as  to 
whether  they  would  act  in  that  capacity.  They  therefore  in 
carrying  passengers  did  something  under  the  Act,  and  are  now 
sued  for  something  which  they  at  any  rate  purported  to  do  under 
it.  I  should  be  prepared  to  go  as  far  as  to  say  that  they  are  sued, 
substantially,  for  something  done  under  the  Act  but  improperly 
done.  Sec.  74  might  have  been  more  accurately  expressed,  but 
this  seems  to  me  to  be  the  kind  of  case  in  which  Parliament 
intended  that  the  Commissioners  should  have  a  notice  of  action 
and  an  opportunity  of  tendering  amends  before  action  brought. 

Cope,  J.  I  think  anyone  reading  sec.  74,  without  reference  to 
the  authorities,  would  give  it  a  different  meaning  from  that  which 
the  Court  adopts ;  but  we  are  bound  by  those  authorities.  In  one 
way  of  reading  it,  the  defendants  would  be  entitled  to  notice  in 
every  instance ;  in  the  other,  they  would  not  be  entitled  to  notice 
in  any  case. 

Question  answered  accordingly. 

Solicitors  for  the  plaintiff:  Watson  <Ss  Morgan. 
Solicitor  for  defendants :  Sutherland,  Crown  Solicitor. 

P.  S.  D. 

{a)  4  M.  &  W.  749. 
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EEGINA  V.  SHAW,  Ex  faktb  BROWK.  F.  C. 

•The  P}ibUc  Health  Amendment  StattOe  1883*'  (No.  782),  8.  9Z-^eHificaU  qf  1886 

inhabUanta  to  Local  Board  of  Health— -RalepayerB.  f^j^^  9^ 

When  *  local  board  of  health  took  prooeediogs  before  justiccB  against  a  person 
or  canying  on  a  basineaa  within  their  district  in  such  a  way  as  to  be  a  nuisance, 
or  iojiirioas  to  the  health  of  inhabitants  of  the  district,  and  the  board  was  moved 
to  do  so  by  a  document  not  in  the  form  of  a  certificate,  but  commencing  : — **  We 
the  undersigned  being  raJt/eji^yer%  .  .  .  again  wish  to  call  your  attention," 
Ac,  HM  that  this  was  a  sufficient  certificate  if  the  justices  were  satisfied  that 
tiie  signers  were  inhabitants. 

Order  nm  to  prohibit  justices  at  St.  Eilda  from  further  pro- 
ceeding upon  an  information. 

The  information  was  for  carrying  on  a  certain  offensive  business 
to  wit,  carpet  beating,  by  which  dust  was  discharged,  and  it  was 
oertified  to  the  Local  Board  of  Health  at  St.  Kilda  by  ten  inhabi- 
tants of  the  district  of  such  board  that  such  business  was  a 
noisanoe.     The  certificate  stated  that : 

"We,  the  undersigned,  being  ratepayers  of  the  borough  of  St.  Kilda,  again  wish 
to  call  your  attention  to  the  insufferable  nuisance  and  annoyance  once  caused  by 
....  by  his.  practice  of  beating  out  carpets,  and  we  respectfully  request 
that  yon  will  proceed  against  Mr.  Brown  in  the  manner  laid  down  by  sec.  93  of  the 
iWie  HeaUh  Amendment  Act  (No.  782)." 

An  order  was  made  by  the  justices  fining  the  defendant  forty 
ahiUings.  The  affidavits  in  support  of  the  Order  nisi  stated, 
inter  alia,  that  no  proof  was  given  before  the  justices  that  the 
signatures  to  the  above-mentioned  letter  were  genuine,  or  that  the 
persons  signing  or  any  of  them  were  inhabitants  of  the  district  of 
the  Local  Board  of  Health  for  St.  Kilda ;  that  the  summons 
purported  to  issue  upon  the  information  of  the  inspector,  whereas 
it  ought  to  have  issued  upon  his  complaint ;  that  the  letter  was 
not  a  certificate;  and  that  these  objections  were  taken  at  the 
hearing. 

The  answering  affidavits  stated  that  all  the  persons  signing  the 
letter  were  inhabitants  of  the  district ;  that  five  of  such  persons 
proved  that  they  were  such  inhabitants,  and  that  the  justices 
intimated  that  it  was  unnecessary  to  call  the  other  five ;  that  one 
of  the  persons  signing  proved  that  he  was  an  inhabitant,  and  that 
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the  other  persons  who  signed  were  neighbours  of  his  and  of  the 
defendant. 

Hood  showed  cause — ^The  complaint  was  brought  under  "  Tht 
Public  Health  Amendment  StattUe  1883  "  (No.  782),  sec.  93.  The 
objections  to  the  order  of  the  justices  are  that  the  document 
initiating  the  complaint  is  not  a  certificate,  and  that  it  does  not 
purport  to  be  signed  by  the  required  number  of  "  inhabitants"  of 
the  district.  Those  objections,  however,  do  not  concern  the  de- 
fendant ;  they  relate  only  to  the  Local  Board  of  Health,  and  the 
means  by  which  persons  aggrieved  may  compel  it  to  institute 
proceedings.  The  certificate  is  not  a  condition  precedent  to  the 
jurisdiction  of  the  justices.  The  defendant's  offence  is  carrying  on 
a  business  which  causes  a  nuisance.  The  complaint  before  the 
justices  is  the  complaint  of  the  local  board,  and  not  of  the  ten 
inhabitants  of  the  district.  If  it  be  relevant,  the  objection  is  as 
to  a  matter  of  fact  which  the  justices  have  determined;  they 
have  decided  on  the  matter,  which  the  Act  requires  them  to 
decide — that  the  defendant's  business,  as  carried  on  by  him, 
was  a  nuisance.  Again,  a  document  may  be  a  certificate,  without 
using  the  formal  words  "we  hereby  certify."  The  document 
purports  to  be  signed  by  ten  "  ratepayers,"  who,  presumably, 
are  inhabitants;  certainly  the  Court  would  not  presume  they 
were  not,  even  if  there  were  no  evidence  that  they  were.  No 
form  of  certificate  is  prescribed  or  provided  by  the  Act.  [He  was 
then  stopped  by  the  Court.'] 


Dr.  Madden,  in  support  of  the  Order  nisi — The  enactment  re- 
quires, where  vested  interests  are  concerned,  that  the  local  board 
is  not  to  take  proceedings  unless  moved  to  do  so  in  the  way  pro- 
vided in  sec.  93.  A  certificate  is  necessary  to  give  the  justices 
jurisdiction  in  the  matter.  The  document  in  question  is  not  a 
certificate,  and  does  not  purport  to  be  signed  by  ten  inhabitants 
of  the  district,  as  required  by  sec.  93.  Many  persons  have  pro- 
perty and  pay  rates  for  it,  in  districts  in  which  they  do  not 
reside.  The  persons  injured,  as  contemplated  by  the  Act,  are 
persons  actually  resident  in  the  district.  If  the  justices  had  found 
as  a  fact  that  the  persons  who  signed  were  inhabitants,  that  would 
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not  be  sufficient  unless  the  document  purported  io  be  a  certificate 
of  persons  resident  in  the  district. 

[Williams,  J.    Must  not  the  Court  presume  that  the  justices 
were  satisfied  that  the  persons  who  signed  were  inhabitants  ?] 

No. 

Per  Cubiam  (a).    It  is  unnecessary  to  decide  upon  the  con- 
struction of  sec.  93 ;  we  think  there  was  a  certificate  of  the  kind 

required. 

Order  nisi  discharged  with  costs. 


Solicitor  for  the  applicant :  F.  J.  Stephen. 
Solicitor  for  the  respondent :  J,  Woolf, 

(a)  Williams,  Holrotd  and  Copb,  JJ. 
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REGINA  V,  FULLARTON,  Ex  parte  WEBSTER. 

''  Th€ PubUe  ffeaUh  Amendmenl  Statute  1883"  (No.  782),  sa.  33,  ^Q^AdtUUrcUion  qf 
eqfee — Chicory — Notice  by  labd — Notice  on  wrapper. 

U  tlu  Mller  of  goods  which  are  not  pure,  does  not  protect  himself  by  attaching 
a  distinct  label  within  the  meaning  of  sec  36  of  '<  The  Public  Health  Amendmenl 
SUdmte  1883  "  (No.  782),  the  onus  lies  npon  him  to  satisfy  the  justices  that  notice 
that  tbe  article  was  not  pure  was  clearly  brought  to  the  knowledge  of  the  pur- 
chaser before  the  article  was  delivered  to  him. 

Semble  that  a  printed  announcement  npon  the  wrapper  is  not  a  label  within 
ne.38. 

Order  nisi  to  quash  an  order  of  justices  in  Melbourne. 

The  complaint  before  the  justices  was  brought  by  the  respon- 
dent as  officer  of  the  Local  Board  of  Health,  for  a  breach  of  Part  II. 
of  Act  No.  782,  for  selling,  to  the  prejudice  of  the  purchaser,  an 
article  of  food,  to  wit  coffee,  which  was  not  of  the  quality  of  such 
article  demanded  by  the  purchaser,  but  containing  matter  not 
injurious  to  health,  to  wit  chicory,  the  same  not  being  added,  &c. 
(n^tiving  the  exceptions).  The  Order  nisi  was  granted  on  the 
grounds :  (1)  That  no  offence  was  disclosed  by  the  evidence  on 
the  hearing ;  (2)  That  the  evidence  established  the  fact  that  the 
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defendant  had  complied  with  the  provisions  of  sec.  36 ;  (3)  That 
the  sale  of  the  coffee  was  not  to  the  prejudice  of  the  purchaser. 

The  affidavits  in  support  of  the  Order  niai  stated  that  the 
evidence  for  the  complainant  was  that  the  prosecutor  entered 
the  shop  of  the  defendant's  employers  (Price  and  Co.)  and 
asked  for  a  pound  of  coffee,  which  the  defendant  served  to 
him,  wrapped  in  a  yellow  paper  wrapper,  which  bore  upon  it 
a  printed  notice,  "Sold  as  a  mixture  of  pure  coffee  and 
chicory;"  that  he  had  paid  for  it  Is.  6d;  that  he  had  handed 
the  coffee  for  analysis  to  the  public  analyst,  who  found  it  to 
contain  30  per  cent,  of  chicory;  that,  after  the  packet  of 
coffee  had  been  handed  to  him,  he  informed  the  defendant 
that  he  intended  to  have  it  analysed,  dividing  it  into  three 
portions,  &c.;  and  thereupon  the  defendant  and  his  employer 
directed  his  attention  to  the  notice  appearing  on  the 
wrapper,  and  told  him  that  it  W6ts  not  sold  as,  nor  at  the 
price  of,  pure  coffee  ;  that,  in  cross-examination,  the  complainant 
said  he  had  asked  for  "  coffee,"  not  "  pure  coffee :"  that,  on 
previous  purchases  of  coffee,  he  had  been  asked  whether  he 
wanted  pure  coffee,  and  on  saying  he  did,  he  had  had  to  pay  a 
higher  price.  Is.  9d.  a  lb. ;  that  the  public  analyst,  on  cross- 
examination,  stated  that  chicory  was  perfectly  wholesome,  and 
that  a  mixture  of  coffee  and  chicory  was  commonly  drunk,  that 
pure  coffee  was  not  palatable  and  would  not  be  drunk  by  those 
used  to  the  mixture ;  that  the  defendant  called  no  evidence,  and 
contended,  amongst  other  things,  that  no  fraudulent  intent  was 
proved,  and  that  the  notice  on  the  wrapper  gave  express  notice 
to  the  purchaser;  that  the  justices  decided  that  adulteration  had 
been  proved,  remarking  that  a  foreign  substance  had  been  put 
in,  as  if  sand  were  mixed  with  sugar;  that  no  conviction  or 
order  had  been  drawn  up. 

The  answering  affidavits  stated,  among  other  things,  that  the 
complainant  stated  in  evidence  that  he  had  not  observed  the 
words  printed  on  the  wrapper  until  he  opened  the  packet  to 
divide  into  three  parts;  that  the  value  of  chicory  was  4^d. 
per  lb. 

The  defendant's  wrapper  was  printed  with  an  ornamental 
design,  and  an  advertisement  of  the  name  and  business  of  the 
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owners  of  the  shop,  in  a  style  common  among  grocers.  The 
words,  "Sold  as  a  mixture  of  pure  coflTee  and  chicory,"  were  in  the 
last  line  but  one,  and  in  type  as  small  as  that  in  which  the  name 
and  address  of  the  printer  were  imprinted. 

Hodges  showed  cause — The  complaint  was  under  "  2%«  Public 
Health  Amendment  Statute  1883"  (No.  782),  sec.  33.  All 
that  the  complainant  had  to  prove  was  that  he  asked  for 
coffee,  and  was  served  with  something  which  was  not  coffee, 
without  notice  that  it  was  not  coffee.  The  statement  upon 
the  wrapper  was  not  a  label,  and  was  not  a  notice  to  the 
purchaser  within  sec.  36,  and  it  was  not  brought  to  his  notice 
antil  after  he  said  he  wanted  the  coffee  for  analysis.  Facts 
were  proved  which  jastify  the  conviction,  and  it  will  not  be 
disturbed  unless  it  is  clearly  shown  to  be  wrong.  The  defendant, 
then,  to  clear  himself  of  the  offence  under  sec.  33,  would  have  to 
prove  several  things;  but  he  called  no  evidence.  The  justices 
must  be  taken  to  have  been  satisfied  that  the  chicory  was 
mtended  fraudulently  to  increase  the  bulk  of  the  article ;  this  is 
plain,  indeed,  from  the  illustration  used  by  one  of  them,  in 
referring  to  sugar  mixed  with  sand.  It  is  for  the  justices  to 
decide,  as  a  fact,  whether  there  was  a  sufficient  label.  The 
wrapper  is  not  a  label ;  the  enactment  requires  a  label  as  some- 
thing affixed  or  stuck  on  the  wrapper  or  article  sold.  If  the 
seller  does  not  comply  with  the  provision  of  sec.  36,  by  attaching 
a  proper  label,  it  lies  upon  him  to  prove  that  he  brought  to  the 
knowledge  of  the  purchaser  the  fact  that  the  article  was  mixed 
with  something  else :  Sandys  v.  Small  (a).  There  is  no  pretence 
here  that  he  did  so  before  the  purchaser  said  he  was  going 
to  have  the  coffee  analysed. 
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Dr,  Madden,  in  support  of  the  Order  nisi — The  decision  of  the 
jastices  is  really  that  the  label  intended  in  sec.  36  must  be  some** 
thing  stuck  on  to  the  parcel.  The  only  object  of  the  enactment 
b  to  give  notice  to  the  purchaser.  The  label  is  only  one  way  in 
which  notice  may  be  given;  the  statement  printed  upon  the 
wrapper  was  sufficient.  Sandys  v.  Small  (a)  shows  that  a  frau- 
(a)  3  Q.B.D.  449;  47  L.J.  (M.C.)  115. 
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dulent  intent  is  the  essence  of  the  offence.  The  exceptions  in  sec 
36  aie  to  be  construed  liberally  in  favour  of  the  seller.  The 
complainant  had  abundant  notice,  on  his  own  evidence.  The 
evidence  shows  that  the  difference  between  "  coffee"  and  "  pure 
coffee"  is  well  recognised  both  by  the  trade  and  by  the  public 
The  complainant  knew  that  he  never  obtained  pure  coffee  for  the 
price  he  paid  for  this  article.  The  printed  notice  on  the  wrapper 
was  pointed  out  to  him,  at  any  rate  before  he  took  it  away,  and 
he  might  have  insisted  on  changing  it. 


Williams,  J.  I  think  the  decision  of  the  justices  has  not  been 
shown  to  be  wrong ;  what  they  have  decided  is  that  the  seller 
had  not  satisfied  them  that  the  purchaser  knew,  when  he  was 
buying  the  article,  that  he  was  buying  a  mixture.  If  the  seller 
wished  to  make  himself  secure,  he  ought  to  have  put  on  a  label 
stating  clearly  that  t^e  article  was  a  mixture.  That  is  the  clear 
meaning  of  sees.  33  and  36.  If  he  does  not  take  that  precaution, 
the  onus  is  cast  upon  him  to  show,  to  the  satisfaction  of  the 
justices,  that  the  purchaser  was  aware,  at  the  time  of  the 
purchase,  that  he  was  buying  a  mixture.  That  is  the  view  taken 
in  Scmdys  v.  Small  (a).  It  is  evident  that  the  justice3  were  not 
satisfied  on  this  point.     The  conviction,  therefore,  ibust  stand. 

HoLROTD,  J.  I  am  of  the  same  opinion.  I  think  this  wrapper 
is  not  a  label  within  sec.  36.  The  words  relied  upon  on  the 
wrapper  are  printed  in  small  type,  not  distinguished  from  the 
advertisement  printed  upon  it.  I  think  the  justices  were  justified 
in  arriving  at  the  conclusion  complained  of. 


Cope,  J.  I  think  sec.  36  contemplates  a  label  pure  and  simple. 
There  being  no  such  label,  the  purchaser  might  well  think  he  had 
been  served  with  pure  coffee.  Many  persons  would  pass  over 
what  was  printed  on  the  wrapper,  as  being  merely  advertise- 
ment 

Order  nisi  discharged  with  costs. 


Solicitor  for  the  applicant :  J.  Wool/. 
Solicitor  for  the  respondent :  il  J.  Stephen. 


P.  S.  D. 
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GANNON  V.  WHITE.  £^ 

Libd — Newspaper  report  of  proceedings  a  pitblic  meeting,  18S6 

A  newspaper  report  of  the  prooeedings  at  a  public  meeting  ia  not  privileged.  J *_ 

Therefore  if  a  newspaper  report  calomnions  or  injurious  statements  of  fact 
Bade  at  such  meeting,  or  comment  upon  them,  the  publifiher  will  be  liable  in 
an  action  for  libel,  unless  he  can  prove,  amongst  other  things,  the  truth  of  such 

QtS. 


Abgtiment  on  points  reserved. 

Action  for  libel.  The  statement  of  claim  was  that  the  plaintiff 
was  a  journalist,  and  a  councillor,  and  president  of  the  council  of 
the  Shire  of  Buln  Buln,  and  a  justice  of  the  peace;  and  the 
defendant  was  the  proprietor  and  publisher  of  a  newspaper  called 
the  Itomsey  Examiner;  that  the  defendant  falsely  and  maliciously 
printed  and  published  of  and  concerning  the  plaintiff,  and  of  and 
eoncemiDg  him  as  such  councillor,  and  president,  and  justice  of 
the  peace,  the  following  scandalous  words : — 

"  Mr.  Jas.  Malachy  Gannon  in  serious  trouble.  Some  of  our  readers  are  pro- 
bably aware  that  Mr.  J.  M.  Gannon  (meaning  the  plaintifiT),  who  formerly  resided 
in  Komsey,  and  whose  father  was  at  one  time  secretary  and  engineer  to  the  Rom- 
sey  Shire  Council,  is  now  a  '  man  of  means,'  and  occupies  the  proud  position  of 
president  of  the  Buln  Buln  shire,  and  chief  magistrate  of  the  district.  It  would 
appear,  however,  that  *  despite  these  titles,  power,  and  pelf,'  Mr.  Gannon's  lines  are 
not  cast  in  pleasant  places.  At  a  meeting  of  the  ratepayers  of  the  shire  over  which 
he  presides,  held  last  week,  the  foUowing  resolution  was  carried  unanimously  : — 
*  TbaX,  in  the  opinion  of  this  meeting,  Mr.  J.  M.  Gannon  is  utterly  unfit  and 
incapable  of  holding  the  honourable  office  of  president  and  councillor  of  Buln 
Buln  with  its  coUateral  and  distinctive  office  of  justice  of  the  peace,  for  the 
foUowing  reasons : — (1)  Because  he  has  been  on  several  occasions  publicly  convicted 
d  prevarication;  (2)  Because  of  his  utter  want  of  honourable  principle ;  (3)  Because 
of  his  connection  with  the  Oippsland  Independent  (a  journal  executing  printihg 
far  the  shire  under  contract),  said  connection  having  on  several  occasions  acted 
prejudicially  to  the  interests  of  the  ratepayers  ;  (4)  Because  of  his  breach  of  faith 
with  the  officer  of  the  Public  Works  Department  in  reference  to  the  late  inquiry  ; 

(5)  Because  of  his  suppression  of  a  letter  from  the  Public  Works  Department  re- 
ferring to  said  inquiry,  and  his  denying  in  council  his  having  received  said  letter  ; 

(6)  Because  he  refused  to  put  a  motion  to  the  council  animadverting  on  his  sup- 
pression of  said  letter ;  (7)  Because,  having  failed  to  obtain  for  his  brother  the 
position  of  road  inspector,  he  has  used  every  aitifice  to  prevent  the  successful 
applicant  being  duly  installed  in  office ;  and  because  of  many  other  illegal  and 
BBwarrantable  acts." 

meaning  thereby  that  the  plaintiff  was  a  person  unfit  and  un- 
worthy to  exercise  the  said  offices  of  councillor  and  president  and 
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F.  c.  justice  of  the  peace,  as  aforesaid,  and  that  he  had  been  guilty  of 
1886  illegal,  corrupt,  and  dishonourable  practices  in  his  said  offices,  and 

Gannon  ought  to  be  ousted  and  deprived  of  the  said  offices,  and  was  a 
^•'  dishonourable  and  disreputable  person. 

The  defence  stated  that  the  alleged  libel  did  not  bear  the  alleged 
meaning;  that,  as  to  the  words  complained  of  (without  the  alleged 
meaning),  the  plaintiff  did  formerly  reside  in  Romsey,  and  the 
plaintiff's  father  was,  j^c,  and  that,  before  the  publication  of  the 
alleged  libel,  certain  differences  and  disputes  had  arisen  between 
the  plaintiff  as  president  of  the  council  of,  &c.,  and  certain  other 
councillors,  and  thereupon  a  public  meeting  of  the  ratepayers  of 
the  said  shire  was  called  to  consider  the  conduct  of  the  plaintiff 
and  the  other  councillors,  and  what  steps  should  be  taken  with 
reference  to  such  differences ;  that  at  such  meeting  the  following 
resolution  was  passed  (setting  it  out  as  above);  that  thereupon 

the  defendant  published  the  words  complained  of whiTsh 

were  part  of  an  article  in  the  said  Romaey  Examiner ,  the  said 
article  being  fair  and  impartial  comment  on  matters  of  public 
interest,  and  published  bond  fide,  and  without  malice,  and  for 
the  public  interest. 

The  plaintiff  joined  issue,  and  alleged  that  the  words  were  not 
published  bond  Jide,  but  that,  in  publishing  them,  the  defendant 
was  actuated  by  express  malice. 

The  learned  Judge  (Williams,  J.)  reserved  for  the  consideration 
of  the  Court  the  question  whether  the  occasion  of  publication 
was  one  of  piivilege  or  matter  for  fair  comment.  Leave  was  also 
reserved  to  either  party  to  move  for  judgment,  and  as  to  costs, 
after  the  decision  of  the  Full  Court;  the  plaintiff  to  be  at 
liberty,  subject  to  the  defendant's  objections,  to  urge  that  the 
matters  discussed  were  not  the  public  acts  of  a  public  man;  that 
the  reprinting  of  a  report  of  the  proceedings  of  a  public  meeting 
such  as  the  meeting  in  question,  is  not  privileged  or  warranted; 
that  neither  the  public  meeting  nor  the  matter  shown  to  have 
been  discussed  thereat  was  matter  of  public  interest;  that,  if  the 
occasion  was  privileged,  or  if  the  matter  did  constitute  a  matter 
of  public  interest,  then  the  language  used  was  wholly  unjustifiable, 
unless  true;  that,  if  the  language  was  excessive  on  the  part  of 
those  who  used  it  fii-st,  the  man  who  repeats  it  is  equally  liable 
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for  the  excess;  that  the  matter  complained  of  is  not  comment  at  f.  c. 

all,  bat  a  re-statement  of  fact.  1886 

The  defendant's  objections  were  that  there  was  no  issue  as  to       Gannon 
whether  the  occasion  was  one  of  privilege  or  fair  comment,  and  *'• 

that  this  point  or  these  points  should  not  be  allowed  to  be  raised 
now  on  the  pleadings  as  they  were.  Leave  was  reserved  to  the 
plaintiff  to  amend,  if  the  Full  Court  should  be  of  opinion  that 
sQch  an  amendment  was  necessary  and  should  be  allowed. 

The  jury  found  a  general  verdict  for  the  defendant,  and 
answered  the  following  questions: — 

(1)  Was  the  defendant  actuated  by  malice  against  the  'plaintiff  in  publishing  in 
his  paper  what  is  complained  of-^If  so,  what  damages  do  you  give  to  the  plaintiff  ? 
No  malice.  (2)  Assuming  the  publication  of  the  matter  complained  of  is  a  libel 
sgunst  the  plaintiff,  that  defendant  was  not  actuated  by  malice,  and  that  the 
oocaaion  of  the  publication  is  not  privileged,  what  damages  do  you  give  the 
plaintiff?  One  farthing.  (3)  Was  the  meeting  of  13th  June  a  public  meeting  of 
ratepayers  and  bond  Jide  ?  Yes.  (4)  Was  the  discussion  at  that  meeting  a  dis- 
eossion  as  to  the  acts  and  conduct  of  the  plaintiff  as  a  councillor  of  the  shire  ? 
Tes.  (5)  Was  what  took  place  at  that  meeting  fairly  and  honestly  reported  by 
tht  defendant  in  his  paper  ?  Yes. 

Dr.  Madden  and  Duffy,  for  the  plaintiff— No  justification  is 
pleaded.  As  to  fair  comment,  there  is  no  comment  at  all.  If  the 
matter  complained  of  could  be  considered  as  comment,  the 
language  used  must  be  considered  excessive  and  far  beyond  any- 
thmg  like  fair  comment  Neither  the  plaintiff  nor  his  acts  can 
be  considered  as  of  general  public  interest,  though  they  might  be  of 
a  restricted  public  interest  in  the  immediate  locality.  There  is  no 
privilege  attaching  to  publication  of  v^hat  is  said  at  a  public 
meeting:  Davidson  v.  Duncan  (a).  Waaon  v.  Walter  (6)  took 
the  privilege  no  further  than  as  to  a  report  of  pioceedings  in 
Parliament,  and  a  fair  comment  thereupon :  Popham  v.  Pick- 
hum  (c);  PurceU  v.  Sowler  (d).  The  defendant  can  only  defend 
himself  by  showing  that  what  was  said  at  the  meeting  was  trne, 
and  that  he  only  commented  fairly  upon  it,  and  not  merely  that 
what  he  published  was  fair  comment  on  what  had  been  published 
by  another  newspaper:  Campbell  v.  Spottiswoode  (e).    An  imputa- 

(a)  7  E.  &B.  229;  26  L.J.  (Q.B.)  104.        {d)  1  O.P.D.  781 ;  2  lb.  215  ;  46  L.  J. 

(b)  L.R.,  4  Q.B.  at  p.  83;  38  L.J.    (Q.B.)  308. 

Q-b.)  34  {e)  3  B.  &  S.  769 ;  32  L.J.  (Q.B.)  185. 

(c)  7H.  &N.  at  p.  898  ;  31  L.J.  (Ex.,)  133. 
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F.c.  tion  of  evil  or  dishonourable  motives  to  any  person,  whether 

1886  in  his  public  or  private  capacity,  is  actionable:  Parmiter  v. 

Gaknon        CouplaTid  (/).    The  plaintiff's  case  is  further  borne  out  infer- 
^'  entially  by  the  "  Newspaper  Libel  and  Registration  Act  1881  *' 

(44  &  45  Vict.,  c.  60),  which  extends  privilege  to  any  report 
published  in  any  newspaper  of  the  proceedings  of  a  public 
meeting  lawfully  convened  for  a  lawful  purpose  and  open  to  the 
public,  if  such  report  was  fair  and  accurate,  and  published  with- 
out malice,  and  if  the  publication  of  the  matter  complained  of  was 
for  the  public  benefit.  That  Act  purports  to  amend  the  law,  not 
to  declare  it.  There  is  no  such  Act  in  force  in  Victoria ;  the  law 
here  is  therefore  what  it  was  in  England  before  the  passing  of 
that  Act.  None  of  the  findings  on  the  facts  by  the  jury,  can  up- 
hold the  verdict  for  the  defendant ;  there  is  no  finding  that  the 
defendant  had  shown  that  the  publication  was  a  fair  comment 
upon  facts  which  had  been  proved. 

Hodges,  for  the  defendant — ^A  correct  report  of  the  proceedings 
of  a  public  meeting  upon  a  matter  of  public  interest  is  privileged; 
though,  if  a  charge  were  there  made  against  a  private  person,  a 
report  of  that  charge  would  not  be  privileged.  The  principle 
thus  stated  reconciles  Davidson  v.  Duncan  (g)  with  the  subse- 
quent cases.  The  charges  made  at  the  meeting  against  the 
plaintiff  cannot  be  considered  as  ex  parte  charges,  for  he  knew 
that  his  conduct  was  to  be  discussed  there,  and  he  had  opportunity 
to  be  present  and  to  aaswer  them.  In  Wason  v.  WaZter  (h), 
Cockburn,  C.J.,  clearly  points  out  how  the  elasticity  of  the  uu- 
written  law  has  enabled  those  who  administer  it  to  adapt  it  to 
the  requirements  and  habits  of  the  age  in  which  we  live,  and  how, 
in  this  way,  privilege  as  to  publication  has  been  materially 
extended  in  the  present  day,  and  that  the  conduct  and  motives  of 
public  men  are  the  subject  of  fair  comment.  Comments  made 
without  malice  upon  the  behaviour  of  persons  attending  a  public 
meeting  are  not  actionable,  though  such  persons  went  to  the 
meeting  in  a  private  capacity.     Davis  v.  Duncan  (j)  in  which 

(/)  6  M.  &  W.  106.  (h)    L.R.,  4  Q.B.  73 ;  38  K  J.(Q.B.)  34. 

ig)   7  E.  &B.  229;  26  L. J.  (Q.B.)  104.        {j)   L.R.,  9  C.P.  398 ;  43  L.J.  (C.P.) 

185. 
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nso  doubts  were  thrown  by  Denman,  J.,  on  the  decision  in  r.  c. 

Davidson  v.  Duncan  {k),    Purcell  v.  Sowler  (I)  shows  that  what  1886 

the  members  of  the  council  do,  is  a  matter  of  puHic  interest:  Ganno* 
Coxy.  Fteney  (m).  In  Kelly  v.  Sherlock  {n),  Bramwell  B.,  in  his  ^^\ 
samming  up,  states  that  all  public  persons  are  subjects  for  public 
discussion.  The  conduct  of  a  president  of  a  shire  council  falls 
within  this  class.  Every  report  of  a  public  meeting  at  which 
matter  of  public  interest  is  dealt  with,  is  privileged.  Every  one 
has  a  right  to  be  present  at  a  public  meeting,  and  a  report  of  the 
proceedings  does  no  wrong  in  putting  the  rest  of  the  public  in  the 
^me  position  as  those  who  were  actually  present,  by  giving  a  fair 
account  of  what  took  place.  Certainly  the  administration  of  the- 
*' Local  GoveimTTient  Act  187V  is  a  matter  of  public  interest  to- 
eveiy  person  in  the  colony  ;  the  shire  councils  receive  a  subsidy 
from  the  public  funds.  The  jury  evidently  thought  that  every- 
thing which  was  said  at  the  meeting  was  justifiable. 

[Williams,  J.  The  meeting  was  not  a  public  meeting;  it  was^ 
a  meeting  of  ratepayers.] 

The  whole  public  would  have  a  right  to  be  present  to  hear 
these  matters  discussed.  Base  and  dishonest  motives  may  now 
be  imputed  to  a  man  in  his  conduct  as  a  citizen,  if  there  be^ 
BnflScient  evidence  to  satisfy  a  jury  that  the  belief  of  the  writer 
is  well  founded  :  Campbell  v.  Spottiswoode  (o).  There  was  sucli 
evidence,  and  the  jury  evidently  were  so  satisfied  in  the  present 
case.  There  is  no  issue  on  the  record  as  to  whether  privilege 
existed,  or  whether  what  is  complained  of  was  fair  comment, 

[Williams,  J.    But  leave  was  reserved  to  amend  if  necessary.) 

"The  Judicature  Act  1883"  (No.  761),  and  the  Rules .there- 
Qoder  (Ord.  19,  r.  15),  require  that  all  objections  shall  be  raised 
open  the  record :  Tliorp  v.  Holdeworth  (p).  All  the  matters  of 
ftct  stated  in  the  defence  have  been  proved;  the  concluding 

[h)  7  S.  &  B.  229;  26  L.^.  (Q.B.)  104.        (n)  L.R.  1  Q.B.  at  p.  689;  35  L.J. 

(i)    1  C.P J>.  781 ;  2  /&.  215;  46  L. J.  (Q.B«)  209. 
«!.&) 908.  (o)   3  R  &  S.  769;  32  L. L (QB.)  185. 

(»)  4  F<  lb  V.  13.  0')   3  Ch.  D.  639;  45  L.  J.  (Ch.)  406. 

T.UB.,  VoL  3UI.  C 
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F.  c  words,  stating  that  the  article  was  a  fajir  and  impartial  comment 

1886  '    on  matters  of  pablic  interest,  are  not  traversable,  being  aa 

Gannon  inference  of  law.      The  claim  does  not  state  that  such  matters 

White  ^^^^  ^^^  ^^  public  interest 

Dr.  Madden,  in  reply — The  issue  is  a  mixed  matter  of  law  and 
fact.  The  defendant  has  not  proved  the  facts  on  which  he  con- 
tends that  his  article  was  a  fair  comment.  He  W6ts  bound  to 
prove  facts  which  would  warrant  the  resolutions  said  to  have 
been  passed.  Now  that  we  know  the  facts,  we  deny  that  they 
were  of  public  interest.  The  fact  that  a  Government  subsidy  is 
given  to  shires,  does  not  make  quarrels  in  the  shire  councils 
matter  of  general  public  interest.  In  Davis  v.  Duncan  (j),  and 
Kelly  V.  Tinling  (r),  the  plaintiffs  were  clergymen  of  the 
established  Church  of  England,  and  in  the  latter  the  meeting  was 
in  connection  with  an  election  of  a  member  of  Parliament— facts 
which  might  be  held  to  give  a  public  interest  to  the  matters 

commented  on. 

Cur,  adv.  vult 

Feb.  11.  The  judgment  of  the  Court  (Williams,  Holroyd,  and  Cope,  JJ.) 

was  now  delivered  by: — 

Williams,  J.  It  is  necessary  to  refer  only  to  one  of  the 
points  reserved,  as  it  embraces  the  others.  The  question  is 
whether  a  faithful  report  of  what  took  place  at  a  meeting  of 
ratepayers  convened  for  the  purpose  of  considering  the  conduct 
of  a  shire  councillor  is  privileged.  We  think  it  is  not. 
Davidson  v.  Duncan  (s)  decided  that  a  faithful  report  of 
judicial  proceedings  is  privileged,  but  questioned  whether  a  report 
of  proceedings  in  Parliament  would  be  so.  Then  came  Wason  v. 
Walter  {t)  which  extended  the  privilege  to  the  latter  class  of 
reports.  But,  as  far  as  we  can  discover,  it  has  never  been 
decided  that,  at  common  law,  reports  of  what  takes  place  at  a 
public  meeting  are  privileged. 

In  England,  however,  an  Act  has  been  passed  for  the  express 
purpose  of  protecting  newspaper  reports  of  such  proceedings — ^the 

(q)  L.R.,9C.P.398;  43L.J.  (C.P.)186.       («)    7  E.  &B.  229;  26 L.J.  (Q.B.)104. 
(r)  L.R.,1Q.B.  699^36  L. J.  (Q.B.) 231.       {t)    L.R.,4Q.B.  83f38L.J.(Q.B.)34. 
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"Ifeiospaper  Libd  and  Registration  Act  1881,"  44  &  45  Fwt,  c  £^- 

60 — ^sec.  2  of  which  enacts : —  1886 

"Any  report  published  in  any  newspaper  of   the   proceedings  of  ft  public         Gat«non 
iqeeting  qhall  be  privileged,  if  such  meeting  wm  lawfully  conyened  for  a  lawful  v, 

pnrpoae,  and  open  to  the  public,  and  if  such  report  was  fair  and  accurate,  White. 

and  published  without  malice,  and  if  the  publication  of  the -matter  complained 
of  was  for  the  public  benefit ;  provided  always  that  the  protection  intended 
to  be  afforded  by  this  section  shall  not  be  available  as  a  defence  in  any  proceeding 
if  the  plaintiff  or  prosecutor  can  show  that  the  defendant  has  refused  to  insert 
in  the  newspaper  in  which  the  report  containing  the  matter  complained  of 
appeared,  a.  reasonable  letter  or  statement  of  explanation  or  contradiction  by 
or  on  behalf  of  such  plaintiff  or  prosecutor." 

This  enactment  is  not,  and  does  not  pui-port  to  be,  declaratory 
of  existing  law ;  it  is  new  legislation.  The  fact  that  the  British 
Parliament  considered  it  necessary  to  pass  such  an  enactment 
affords  a  strong  presumption  that  the  previously  existing  law  did 
not  protect  a. report  of  what  took  place  at  a  public  meeting.  There 
is  no  such  enactment  in  force  in  this  colony ;  the  law  here  must, 
therefore,  be  taken  to  be  as  it  was  in  England  before  the  passing 
of  that  enactment;  that  is  to  say,  that  reports  of  the  proceedings 
of  a  public  meeting,  however  bond  fide,  lawfully  convened  for  a 
lawful  purpose,  and  for  the  public  benefit,  are  not  privileged. 

In  the  present  case,  the  defendant  reported  faithfully  what 
took  place  at  a  meeting  of  ratepayers  of  the  Shire  of  Buln  Buln, 
convened  for  the  purpose  of  discussing  the  acts  and  conduct 
of  the  president  of  the  shire  council.  As  to  that  report,  he  can  cer- 
tainly be  in  no  better  position  than  any  one  of  the  persons  present 
at  that  meeting.  Those  persons  were  entitled  to  discuss  the  acts 
and  conduct  of  the  plaintiff  as  president  of  the  shire  council 
and  would  be  protected  from  liability  in  so  doing  so  long  as 
they  confiined  their  observations  to  what  were  his  acts  and  con- 
duct as  president,  and  did  not  invent  acts  and  conduct  to  discuss  or 
comment  upon.  In  the  event  of  an  action  being  brought  against 
them  they  would  have  to  prove  that  the  acts  and  conduct  on 
which  they  commented  had  existence  in  fact.  The  defendant, 
therefore,  who  certainly  occupies  no  higher  position,  ought  to 
have  proved  the  truth  of  the  alleged  facts  which  he  stated  or  upon 
wliich  he  commented. 

There  is  a  statement  in  this  publication,  on  which  there  is 
no  evidence  at  all;— that  the  plaiiltifi  is  incapable  of  holding  ' 

C2 
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F.  c.  oflSice,  &c.,  because  of  his  utter  want  of  honourable  principle,  and  • 

1886  because  of  many  other  illegal  and  unwarrantable  acts. 

Gannon  '^^^^  defendant,  therefore,  is  liable  for.  having  published  what 

*^'  he  could  not  and  did  not  justify.     The  report  in  question  is  not 

privileged. 

Solicitor  for  the  plaintiff:  Potts. 

Solicitors  for  the  defendant :  P.  D.  Phillips  &  Cohen. 

P.  S.  D. 


^•^'  BROWN  (Appellant)  V.  M'KINLEY  and  Another  (Rkspoitoknts)* 

^^^*  1  ^-  Libel^Facts  eommented  upon  must  he  proved  to  exists 

Upon  the  trial  of  an  action  for  libel,  unless  the  existence  of  the  alleged  facts^ 
commented  upon  be  admitted,  they  must  be  proved;  and  in  the  absence  of  proof 
the  plaintiff  is  entitled  to  a  direction* 

Appeal  from  the  County  Court,  Melbourne. 

The  action  was  to  recover  damages  for  the  publication  of  a  libel 
contained  in  a  woodcut  and  accompanying  letterpress  in  Melbourne 
Punch.  The  woodcut  represented  the  plaintiff  as  standing  with 
his  tongue  protruded.     The  letterpress  was  as  follows : — 

**  An  opening. — A  hard  case  was  submitted  to  the  Legislative  Assembly  by  Mr. 
Laurens.  For  the  last  six  months  a  fourth-class  officer  in  the  General  Post-office 
has  simply  eat  on  a  stool  absolutely  doing  nothing  except  signing  for  his  pay  at  the- 
end  of  the  month.  The  name  of  this  unfortunate  civil  servant  is  E.  V.  Brown.  Mr* 
Berry  informed  the  House  that  Mr.  Laurens*  story  is  only  too  true.  Mn  Brown 
was  employed  in  the  Dead  Letter  Office  until  the  work  was  re-arranged,  and  his 
duties  handed  over  to  a  boy.  A  place  was  provided  for  Mr.  Brown  in  the  Money 
Order  Office,  but  he  did  not  feel  at  home  there,  and  they  sent  him  to  the  Mail 
Office  at  his  own  request  on  the  ground  of  incapacity.  The  Public  Service  Board 
is  now  deliberating  whether  Mr.  Brown  ought  not  to  be  removed  from  the  service 
on  the  ground  of  unfitness  for  duty. — Arffus.  Why  should  Mr.  Brown  be  sacked  7' 
Every  man  has  his  nse.  Let  him  stand  outside  the  General  Post-office  and  hang 
out  his  tougue  for  people  to  wet  stamps  on." 

llie  statement  by  the  defendants  of  their  defence  was  that  they 
admitted  the  publication,  and  intended  to  rely  on  the  contention 
that  the  caricature  and  letterpress  complained  of  were  fair  cum- 
ment  on  a  matter  of  public  interest,  and  did  not  amount  to  a> 
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libel ;  and  that  the  occasion  was  a  privileged  one.     The  case  was  F-  c. 

heard  before  the  judore  and  a  j"iy.     The  plaintiff  put  in  a  copy  of  is86 

MelbouiTie  Punch  containing  the  alleged  libel,  and  no  further  br^wh 
•evidence  was  given  on  either  side.  At  the  close  of  the  plaintift^s  -kmclt^ 
ease,  defendant's  counsel  moved  for  a  nonsuit  on  the  ground  that 
there  was  no  evidence  to  show  that  the  person  who  it  was 
alleged  was  libelled,  was  the  same  person  as  the  plaintiff.  •  The 
jndge  refused  the  nonsuit  because  that  fact  had  been  abundantly 
admitted  in  the  conduct  of  the  case  by  counsel  on  both  sides. 
The  judge,  in  summing  up  the  ca.se  to  the  jtiry,  told  them  that  the 
principal  facts  of  the  case  were  admitted.  After  the  sutAming 
tip,  it  was  urged  for  the  plaintiff  that  there  was  no  proof  what- 
ever that  there  had  been  any  mention  of  the  subject  in 
Parliament,  or  that  any  report  or  comment  had  appeared  in  the 
Argus,  or  that  what  appeared  in  the  Argus,  if  anything  did 
appear,  was  a  correct  report  of  the  proceedings  supposed  to  b6 
reported,  and  was  correctly  reproduced  in  Melbourne  Punch. 
The  judge  replied  that  these  facts  were  before  the  jury  not 
only  from  the  evidence  put  in  by  the  plaintiff,  but  from  the 
statements  and  assumptions  of  counsel  on  both  sides  during  the 
conduct  of  the  cause.  ..  ' 

Judgment  was  entered  for  the  defendant. 

Upon  the  settlement  of  the  case,  affidavits  were  read  on  behalf 
of  the  plaintiff  and  defendants  as  to  what  actually  took  place  at 
the  hearing.  The  judge  (who  settled  the  case)  stated  that  his 
recollection  was  that  he  understood  from  the  conduct  of  the 
action,  and  the  addresses  of  counsel  otj  both  sides,  that  the  prin- 
cipal facts  of  the  case  were  not  in  controversy.  Impressed  by 
this  understanding,  be  ruled  against  the  defendants'^  application 
for  a  nonsuit,  and  it  was  the  same  impression  that  governed  his- 
charge  to  the  jury. 

Hood,  for  the  appellant — At  the  trial  the  defendants  announced 
iheir  intention  to  call  no  evidence;   that,  of  course,  must  have  a^ 

been  done  before  the  plaintiff  addressed  the  jury  to  sum  up  his 
case ;  opening  addresses  in  the  County  Court  are  short.  Up  to 
that  time,  therefore,  the  plaintiffs  counsel  could  have  madp  no 
admission.    After  the  addresses  of  pli^iptiff's  and  defendants' 
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^•0'  oounsely  the  judge  summed  up  to  the  jury,  assuming  that  the 

1886  defendants  had  proved,  or  that  the  plaintiff  bad  admitted,  the 

Brows        existence  of  facts  necessary  to  found  fair  comment  upon.    The 

MICi'nlev      i^^S^  evidently  misunderstood  what  was  going  on.     There  has 

been  a  mistrial.     There  is  not  the  slightest  pretence  that  the 

plaintiff  admitted  that  what  took  place  in  Parliament  was  true. 

The  judge  went  too  far  in  defining  a  libel  as  something  springing 

from  malicious  motives,  and  he  did  not  define  malice  in  the  legal 

sense.    Personal  ridicule  of  a  private  person  is  never  justifiable. 

Dr.  Madden  (Parves  with  him) — It  has  already  been  held  that 
a  judge  is  justified  in  putting  a  case  to  the  jury  as  it  has  been 
shaped  by  counsel  on  both  sides.  Certain  statements  were  pub- 
lished in  the  Argus,  the  truth  of  which  was  capable  of  being 
proved  or  admitted.  There  seems  to  have  been  no  contest  about 
them  at  the  trial,  and  so  the  judge  was  relieved  from  requiring 
evidence  of  them.  The  defence  was  that  the  defendants'  publica- 
tion was  fair  comment  upon  a  matter  of  public  interest 

[Williams,  J.  It  is  clear  counsel  for  the  defendants  were 
prepared  to  make  a  sacrifice  for  the  purpose  of  securing  the  last 
word,  and  the  learned  judge  appears  to  have  been  misled  by  the 
course  the  proceedings  at  the  trial  took.] 

The  charge  of  the  judge  was,  at  any  rate,  correct.  ' 

Per  Curiam  (6).  The  case  has  not  been  properly  left  to  the 
jury.  The  defendants  must  prove  the  truth  or  existence  of  the 
facts  on  which  they  comment :  WUliavia  v.  Spowers  (a),  Stewart 
V.  Jd'Kinley  (c).  The  plaintiff,  in  the  absence  of  such  proof,  is 
entitled  to  a  direction.  There  must  be  a  rehearing,  which  will 
take  place  before  a  judge  without  a  jury. 

Appeal  allowed,  with  costs. 

Solicitors  for  plaintiff:  Duffy  ds  Wilkinson. 
Solicitors  for  defendants :  Gillott  Jk  Snowden. 

F.  8.  D. 

(«)  AnU  VoU  VZXI.,  L.  82.  (6)  Williams,  Holkotd,  uid  Cope,  J  J, 

{€)  AnU  V<A  XI.,  SOZ 
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J£LLI£  AVD  AnoTHKR  (BxSFONBSSTS)  v.  FOBSTTHE  (APPBLLAflT).  F.  c. 

**!%€  Saie$   5y   Auttion  SlaitUe   1864"    {No.  203),  «.  4— ^aZe   &y  unlkevstd  1886 

auctioneer — Validity  of  sale*  Feb,  \2. 

The  Act  No.  203  does  not  make  the  posBesaion  of  a  license  a  condition 
praeedent  to  the  right  of  an  auctioneer  to  sue  upon  a  contract  made  by  him  in 
^t  edacity. 

Quarey  whether  he  oonld  recover  commission  in  respect  of  a  sale  by  auction, 
vithoat  being  licensed  t 

Appeal  from  the  County  Coui-t,  Hamilton. 

The  action  was  by  auctioneers  for  the  price  of  a  horse  sold 
by  them  as  auctioneers.  The  defence  stated  w&s  that  the 
plaintifi^  were  not  auctioneers  and  that  there  was  no  sale  by 
auction;  and,  at  the  close  of  the  plaintiff's  case,  a  nonsuit  was 
claimed  on  the  ground  that  the  plaintiffs  had  not  proved  that 
they  were  auctioneers,  as  no  license  was  proved.  The  plaintiff 
who  sold,  stated  in  evidence  that  he  had  acted  as  auctioneer  for 
many  years,  and  had  sold  the  horse  by  auction  to  the  defeudaut. 
A  verdict  was  given  for  the  plaintiff  for  the  amount  due. 

Leon,  for  the  appellant — "  The  Sales  by  Auction  Statute  1864" 
(No.  203),  sea  4,  imposes  a  heavy  penalty  upon  any  person  who 
acts  as  an  auctioneer  without  a  license.  Sec.  5  provides  foi*  two 
kinds  of  licenses.  In  proving  a  sale  by  auction,  therefore,  it  is 
necessary  to  prove  that  the  seller  held  an  auctioneer's  license ; 
geneml  evidence  of  having  acted  for  a  long  time  in  that  way 
is  not  suflScient  The  auctioneer  being  agent  for  the  vendor,  can 
only  sue  in  his  own  name,  upon  a  contract  with  his  disclosed 
principal,  by  virtue  of  his  special  and  peculiar  position  under 
the  Act;  without  that  he  would  be  excluded  from  selling  and 
tben  suing  on  behalf  of  his  disclosed  principal.  The  objection 
could  not,  however,  be  taken  in  that  shape.  It  was  therefore 
necessary  that  the  plaintiffs  should  prove  that  they  were  auc- 
tioneers by  producing  their  license:  Williama  v.  Millitigton  (a). 
The  provisions  of  the  Act  must  be  taken  as  a  prohibition  front 
acting  as  auctioneer  without  license  :   CundeU  v.  Dawson  (6) ; 

{«)  1  H.  BL  81.  (6)  4  C.B.  376 ;  17  L.J.  (C.P.)  311. 
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Fergusson  v.  i^oiTnan  (c) ;  (7op«  v.  Rowlands  (d) ;  Taylor  y.  (Troit;- 
Zan^ia  (7a8  Coy.  (e);  Abbott  v.  Rogers  (/). 

JJoorf,  for  the  respondent — ^The  argument  for  the  appellant 
assumes  the  absence  of  a  license.  It  lies  upon  him  to  allege  and 
prove  that  the  respondents  had  no  license  ;  they  are  not  required 
to  prove  that  they  have  not  committed  a  breach  of  law.  There 
f>hould  rather  be  a  presumption  from  their  acting :  RodweU  v. 
Redge  (g).  In  the  cases  cited,  non-compliance  with  statutory 
requirements  was  pleaded  and  proved.  If  the  auctioneer  cannot 
sue,  could  the  purchaser  sue  ?  The  enactment  does  not  even  go 
so  far  as  to  say  that  an  auctioneer  is  unable  to  sell  without  a 
license,  it  merely  imposes  a  penalty  for  so  doing. 

Per  Curiam  {h).    There  are  several  answers  to  this  appeal. 

It  is,  however,  only  requisite  to  notice  one.     There  is  nothing 

ill  the  language  of  the  Act  to  prevent  the  plaintiffs  from  being 

nuctioneers,  and  holding  a  sale  by  auction  without  holding  a 

license.     Several  cases  have  been  cited  which  do  not  apply  to  the 

l)resent  case.     In  Cundell  v.  Daivaon  ( j),  an  Act  of  Parliament 

required  that,  in  order  to  constitute  a  valid  delivery,  a  ticket 

must  be  given  to  the  purchaser  with  the  article  delivered.     In 

other  words,  the  Statute  prohibited  delivery  without  a  ticket.     So 

in  Fergusson  v. Norman  (c).   In  Cope  v.  Roivlanda  (d),a  broker  was 

suing  for  his  commission.     In  Taylor  v.  Crowlands  Gas  Coy.  (e), 

the  plaintiff  was  suing  in  respect  of  work  done  in  conveyancing. 

An   unlicensed  broker   in   London   might   sue  for   any  matter 

arising  out  of  a  contract  made  by  him  as  broker,  except  for 

his  commission :  Pidgeon  v.  Barslem  (ft).     The  appeal  must  be 

dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Hart  <fc  Benjamin,  for  Samuel  A 
HorvAtz,  Hamilton. 

Solicitor  for  respondents  :  Hill. 


<c)  5  Biog.,  N.C.  76. 

<d)  2  M.  &  W.  149. 

<e)  10  Ex.  293  ;  23  L.J.  (Ex.)  264 

(  r )  16  C.B.  277 ;  24  L.  J.  (C.E.)  158. 


P.  S.  D. 

(g)  1  C.  &  P.  220. 

(/t)  Williams,  Holroyd  and  Copk,  J  J. 
(j)  4  C.B.  376;  17  L  J.  (O.P.)  311. 
{k)  3  Ex.  465  ;  18  L.J.  (Ex.)  193. 
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KENira)Y  (Respondent)  v.  THE  PRESIDENT  Ac.  OF  THE  SHIRE  OF  p.  c. 

MEREDITH  (Afpellants).  r~ 

** Local  OotemmerU  Act  1874"  {No.   506),  «.  U^—Beturmmj  officer—Expemes         jr^b,  12. 
(tf  election — Fee  as  returning  officer,  

A  retoniiDg  officer  at  A  mnnicipal  election  is  not  entitled  to  recover  from  the 
municipal  council  expenses  which  he  has  not  yet  paid. 
SembU—A  returning  officer  is  not  entitled  to  any  fee  for  his  own  services. 

Special  case  stated  by  a  justice  at  Meredith.  The  complaint 
was  to  recover  the  reasonable  expenses  of  and  incident  to  an 
•election  for  the  return  of  a  councillor  for  the  North  Riding  of  the 
Shire  of  Meredith.     The  justice  made  an  order  for  the  amount. 

At  the  hearing,  the  complainant  stated  that  he  had  acted  as 
returning  officer  at  the  election,  (an  objection  was  made,  on  the 
ground  that  the  proper  way  of  proving  the  appointment  was  by 
production  of  the  minutes  of  proceedings  of  the  council);  that  he 
had  acted  as  returning  officer  at  the  election,  had  declared  a  can- 
didate duly  elected,  and  had  afterwards  seen  him  sitting  as  coun- 
<nl1or;  that  he  claimed  21,  28.  for  himself  as  the  usual  fee,  lOd. 
for  erecting  a  booth,  and  11.  Is.  for  a  poll  clerk,  which  items  he 
had  not  yet  paid,  but  was  liable  to  pay ;  that  they  were  not 
-covered  by  any  moneys  deposited  with  or  received  by  him  on 
account  of  such  election  ;  that  he  was  present  at  a  meeting  of  the 
•shire  council  when  he  was  appointed  by  resolution  to  act  as  re- 
turning officer. 

Hood,  for  the  respondent,  in  support  of  the  order — ^The  order 
•of  the  justice  is  warranted  by  the  "  Local  OovemmeTU  Act  1874" 
^No.  506),  sec.  146,  which  enacts  that  all  reasonable  expenses  of, 
or  incident  to,  any  election  incurred  by  the  returning  officer,  may 
he  recovered  before  any  justice.  It  was  unnecessary  for  the 
l>laiotiff  to  produce  the  resolution  of  the  council  appointing  him 
to  act  as  returning  officer.  His  having  acted  in  that  public 
opacity,  and  his  return  having  been  accepted  by  the  defendants, 
Afford  sufficient  presumption  of  his  having  been  duly  appointed: 
Taylor  on  Evidence,  §  139. 
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y-c-  [Williams,  J.    An  attorney  acting  on  behalf  of  the  council 

1886  would  have  to  prove  an  appointment  under  seal,  even  after  he  bad 

KiwJiiiT      so  acted.] 

V. 

PRKKiMurT  kc  "^^  attorney  does  not  tUl  the  position  of  a  public  oflBcer.  Sec 
or  SuiKJc  OF  146  imposes  a  statutory  liability  upon  the  defendants  to  pay  or 
repay  the  returning  officer;  that  would  be  unnecessaiy  if  the 
matter  depended  upon  a  contract  between  the  council  and  the 
returning  officer.  Sec.  114  provides  for  the  appointment  of  the 
returning  officer.  But  the  plaintiflTs  appointment  is  proved  by 
his  own  evidence,  as  well  as  by  presumption  ;  he  heard  the  re- 
solution passed  which  appointed  him,  and  afterwards  saw  the 
councillor  whom  he  returned  acting  among  the  defendants: 
Ooldie  V.  Allen  (a).  It  is  unnecessaiy  to  prove  that  the  ex* 
penses  charged  have  been  paid  ;  "  incurred"  is  the  word  used  in 
sec.  140. 

Hodges,  for  th«  appellants — On  the  last  point,  the  meaning  of 
sec.  146  is  that  the  returning  officer,  after  he  has  paid  the 
expenses,  is  to  send  in  his  accounts  and  vouchers  to  the  counciL 
The  plaintiff  is  seeking  to  recover  something  which  he  has  not 
even  incurred — a  fee  for  himself.  There  is  no  authority  what- 
ever in  the  Act  for  that;  no  mention  is  made  of  a  fee  for  the 
returning  officer.     [He  luua  tlien  stopped  by  the  Covurt'l 

Hood,  in  reply — It  was  a  matter  of  fact  for  the  justices  to 
decide,  whether  the  plaintiff  had  incurred,  and  was  liable  to  pay 
the  sums  charged  by  him, 

PfiR  CuRLAJtf  (6).  Sec.  146  enacts  that  "all  reasonable  expensesr 
....  shall  be  repaid  to"  the  returning  officer.  The  plaintiff  wa» 
not  entitled  to  recover. 

Appeal  allowed. 
Solicitor  for  the  appellants :  Fox. 
Solicitor  for  the  respondent :  Higgine, 

P.  S.  D, 

(o)  5  W.W.  &  a'B.,  L.  82.  (6)  Wiliaub,  Holrotd  and  Copb,  JJ. 
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EEGINA  V.  FINLAY  asd  Othdw,  Ex  pabtb  HOPKIKS.  f  c. 

**  The  Ptutengera,  Jlarbows  and  Navigatum  8tcUfUe  1865  *'  {Ko.  255),  M.  40,  51->  IS8() 

Sttlu   and    BegulcUions — Rtgnlaiion  prohibiting  bathing  of  dogn  from  jner —  jr^^  12, 

Good  SI  part — Cow^metion^Eiju^dem  generia-^**  Other  person" — Fractice^  

Nvmbtf  qfcomuel  huurd» 

A  rule  or  regulation,  made  tmder  see.  40  of  the  Act  No.  255,  prohibiting  bathing 
of  dogi  from  any  pubiio  wharf  or  jetty,  or  from  any  part  of  the  foreahore  within 
100  yardi,  is  divisible,  and  so  may  be  good  as  to  part  and  bad  as  to  part.  In  sec. 
51,  the  words  ''  other  parson  "  after  the  word  "  pilot "  include  any  person. 

Only  one  counsel  will  be  heard  upon  an  order  to  prohibit. 

Obdeu  Tim  to  prohibit  justices  at  St  Eilda  from  further  pro* 
ceeding  upon  a  conviction* 

The  information  was  for  bathin<]r  three  dogs  from  the  St.  Kilda 
jettj,  contrary  to  the  Fort  Regulations  of  29th  September,  1884, 
made  under  "  The  Passengers  Harbours  and  Navigation  Statute 
1865**  (No.  255).      The  regulation  in  question  was  as  follows: — 

*'  Bathing  of  dogs.— Bathing  of  dogs  is  prohibited  from  any  public  wharf  or 
jett}%  or  from  any  part  of  the  foreshore  within  100  yards  of  any  public  wharf  or 
jetty." 

The  Order  nisi  was  granted  on  the  grounds  that  the  Governor- 
in-Council  had  no  power  to  make  the  regulation,  and  that  the 
applicant  was  not  an  "  other  pei-son ''  within  the  meaning  of 
ie&  51  of  the  Act 

Sir  B.  O'Loghlen  showed  cause — It  is  necessaiy  to  look  at 
tbe  intention  of  the  Act.  Sec.  40  gives  ample  power  to  define 
tbe  limits  of  ports  io  Victoria,  and  to  frame  i-ules  and  regulations 
for  the  governance  of  the  ports,  and  for  the  good  government  of  all 
public  wharves.  On  the  second  point,  the  principle  that  general 
vords  following  specific  words,  are  to  be  interpreted  as  ejasdem 
gmeria  with  them,  is  not  a  rigid  principle ;  it  has  exceptions ;  and 
it  applies  only  where  the  specific  words  are  all  of  the  same  or  a 
similar  dass  or  nature.  The  words  "  other  person  "  in  sec.  51,  are 
not  confined  to  persons  of  the  same  kind  as  pilot ;  pilots  are  a 
dus  9ai  generis,  and  it  would  be  difficult  to  discover  any  other 
person  of  a  similar  kind*    In  order  to  caiiy  out  the  intention 
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the  enactment,  it  is  necessary  to  interpret  "  otlier  person"  as 
y  other  person:   Maxtvell  on  Statutes  (2nd  ed.),  411-13,  493. 

Hodges  (with  him,  Mitchell),  in  support  of  the  Order  nisi — The 
;u1ation  in  question  is  ultrit  vires;  it  purports  to  be  made 
ider  sec.  51,  which  authorises  the  making  of  rules  and  regula- 
ms  "  for  the  due  protection  and  preservation  and  the  good 
vernment  and  management  of  all  public  wharfs."  This  regu- 
Lion  has  nothing  to  do  with  the  management  of  the  poH ;  there 
no  evidence  that  the  pier  in  question  was  within  a  port.  There 
no  power  to  make  a  regulation  extending  over  the  foreshore  of 
ciy  part  of  the  colony.  Nor  is  it  divisible :  if  bad  in  part, 
must  be  bad  altogether:  Sawnders  v.  South-Easteim  By. 
)y,  (a).  On  the  second  point,  as  to  whether  the  defendant  comes 
thin  the  words  " other  person"  in  sec.  51.  the  penalties  are 
idently  meant  to  be  impased  upon  persons  who,  from  their 
lling,  have  special  business  upon  the  wharves,  showing  that 
e  b3"-laws  contemplated  are  to  apply  to  such  persons :  HaU  v. 
ixon  (6) ;  Sandiman  v.  Breadt  (c) ;  Beed  v.  Ingham  (d).  The 
}b  does  not  give  any  interpretation  of  the  word  "pilot." 

[The  Court  declined  to  hear  more  than  one  counsel  upon  an 
xler  to  prohibit]. 

Per  Curiam  (e).    The  applicant  has  been  convicted  of  a  breach 
a  regulation  purporting  to  be  made  under  •"  The  Passengers 
arbours  and  tfavigation  Statute  1865"  (No.  255),  Part  XL,  as  to 
(i  management  of  public  wharves. 

Two  objections  have  been  taken  to  the  validity  of  the  con- 
ction:  (1)  That  the  regulation,  for  the  breach  of  which  the 
tiendant  was  convicted,  was  not  wan-anted  by  sec.  40,  as  not 
ing  **  for  the  due  protection  and  preservation,  and  the  good 
vernment  and  management  of  all  public  wharfs;  (2)  That  the 
fendant  does  not  come  within  the  words  used  in  sec.  51  (which 
I  poses  the  penalty  for  breach  of  rules  and  regulations  made  under 

[a)  5Q.B.D.  atp.  463  ;  49  L  J.  (Q.B.)        (<f)  3  E.  &  B.  889;  23  L.J.  (M.C.) 

p.  765.  156. 

(6)  L.R.,  10  Q.B.  152 ;  44  L.J.  (M.C.)       («)  WauAMS,  Holrotd  and  Con, 


JJ. 


x)  7  B.  &  C.  96. 
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sec  40)  "  or  other  person."    The  Court  has  not  now  to  consider 
whether  the  pier,  at  which  the  breach  of  the  regulation  took  place, 
13  a  public  wharf,  as  no  objection  has  been  raised  on  that  ground. 
We  think  that  the  first  portion  of  this  regulation,  prohibiting 
&e  bathing  of  dogs  from   any  public   wharf  or  jetty,   comes 
within  the  powers  conferred  by  sec.  40.     It  was  contended  thnt 
the  latter  part  of  the  regulation,  as  to  the  foreshore  within  one 
hundred  yards  of  any  public  wharf  or  jetty,  is  ultra  vires;   w(5 
express  no  positive. opinion  on  that  point,  but,  eveu  assuming  it 
to  be  so,  we  think  the  regulation,  being  in  the  disjunctive,  is 
divisible.  ...  ... 

Upon  the  second  objection,  it  was  contended  that  the  words 
*  other  person"  must  be  interpreted  as  ejtusdem  gen&ris  with  the 
preceding  words  used  in  sec.  51,  "master  of  any  ship  or  any 
person  under  his  command  or  on  board  such  ship,  or  any  pilot/' 
It  is  not  suggested  that  there  can  be  any  person  other  than  the 
master,  or  any  person  under  his  command.  Inc.,  or  pilot,  who  has 
anything  to  do  with  a  ship  in  a  similar  way.  We  cannot  suggest 
any  such  person ;  a  "  pilot "  is  a  person  aui  generis.  "  Master  "  is 
interpreted  (sec.  3)  to  include  every  peraon,  except  a  pilot,  having 
command  or  charge  of  any  ship  or  vessel ;  it  does  not  say  pilot 
or  other  person,  because  there  is  no  other  person  of  the  kind. 
We  think,  from  the  collocation  of  the  sentence,  that  "  otlu^r 
person,"  if  these  words  are  to  have  any  meaning,  comprise  atiy 
person  affected  by  the  iniles  or  regulations  made  under  this  Fait 
of  the  Act. 

This  view  is  fortified  by  the  fact  that  regulations  may  l>e 
framed  under  this  part  of  the  Act  which  may  not  affect  a  master 
or  pilot  as  such,  but  may  affect  him  as  a  member  of  the  public. 
For  these  reasons  we  think  the  decision  of  the  justices  is  right, 
sofar  as  it  is  affected  by  the  objections  which  have  been  takm 
to  it  in  the  present  Order  nisi,  which  must  therefore  be  dischar^'cd 
iiith  costs* 

Ordernisi  discharged. 


F.  c. 

1SS6 

Rkchna 

V. 
FlKLAY, 

Ex  parte 
Hopkins^ 


Solicitor  for  the  applicant :  Hopkins,  in  person. 
Solicitor  for  the  respondents :  StUkerland,  Crown  Solicitor. 

P.  S.  D. 
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F.  c  WERTHEIM  (Afpbllakt)  v.  CHEEL  (Rbspokdint)* 

1886  Landlord  and  ttnant— Distress  for  remt—CluUtels  of  strangtr^IimtrumenU  of  trade. 

Ftp,  3,  5,  15.  Jq  ca«e  of  a  distress  for  rent,  the  exemption  of  instruments  of  trade  applies  to 
the  chattels  of  a  stranger  only  so  far  as  snch  chattels  are  iostmments  of  the  same 
trade  as  that  of  the  tenant. 

Appeax  from  the  County  Court,  Melbourne. 

The  plaintiff's  daim  sought  damages  ^  for  that  the  plaintiff  was 
the  owner  .  .  .  of  a  sewing  machine  .  •  •  let  by  him  for  a 
certain  term  to  Deborah  Bush  who  had  the  possession  thereof  under 
such  letting  to  hire^  the  reversionary  property  and  interest  in  the 
said  goods  then  belonging  to  the  plaintiff,  and  the  defendant 
injured  the  plaintiff  s  said  reversionary  property  and  interest  in 
the  said  goods  by  wrongfully  distraining  upon  and  selling  the 
said  goods,  and  converting  the  same  to  his  own  use:"  The 
plaintiff  claimed  damages  also  for  the  conversion  and  wrongfol 
distraint  of  the  machine,  and  claimed  delivery  of  it.  At  the 
hearing,  the  judge  reserved  his  judgment,  and  afterwards  non- 
suited the  plaintiff. 

The  evidence  for  the  plaintiff  was  that  Mrs.  Bush  carried  on 
business  as  a  tailoress  apart  from  her  husband,  who,  however, 
lived  with  her  in  a  house  rented  by  him,  and  who  was  a  stone- 
mason by  trade ;  that  Mrs.  Bush  hired  the  sewing  machine  from 
the  plaintiff  for  use  in  her  business,  under  an  agreement  in 
writing;  that  22.  108.  was  due  at  the  time  for  rent  of  the  house  ; 
that,  at  the  time  the  machine  was  seized,  Mrs.  Bush  was  engaged 
in  making  a  dress  but  was  not  actually  using  the  machine ;  that 
she  told  the  bailiff  not  to  take  the  machine ;  that,  at  the  time 
there  was  other  furniture  in  the  house  of  the  value  of  about  10{. 
that,  at  that  time,  she  was  getting  lessons  in  the  working  of  the 
machine;  that  she  owed  the  plaintiff  the  deposit  on  the  machine 
and  also  the  rent  for  it,  having  had  it  then  about  .a  fortnight; 
that  the  price  of  the  machine,  by  time  payment  was  lOi.  5s.,  for 
cash  9Z.  68.  The  defendant  claimed  a  nonsuit  on  the  grounds 
that  the  machine  was  not  in  actual  use  at  the  time  of  seizure 
and  was  not  a  tool  of  trade  of  the  tenant. 


Digitized  by  VjOOQIC 


VOL.  Xn.]  XUX  VICT.  47 

The  evidence  for  the  defendant  was  that  the  machine  was  f.c. 

locked  when  it  was  seized,  and  was  not  in  use  while  the  bailiff  iS86 

was  on  tbe  premises ;  that  the  house  would  have  been  stripped  if      Wkktueim 
the  furniture  had  been  seized  instead  of  the  machine.  ^  *^' 

The  contract  for  the  hire  of  the  machine  provided  that  a  rent  of 
lOsL  a  month  should  be  paid  for  the  term  of  six  months  at  least,  such 
hiring  to  be  terminable  at  any  time  at  the  option  of  the  owner, 
who  should  be  at  liberty  to  examine  or  remove  the  machine 
whenever  he  might  deem  it  proper  in  his  interest  to  do  so,  with- 
out being  called  npon  to  give  any  notice,  or  to  repay  any  moneya 
which  might  have  been  paid  for  the  hire,  and  without  the  neces* 
fiity  for  the  hirer  s  consent  thereto;  that,  in  case  of  failure  to 
make  any  of  the  payments,  or  to  duly  perform  the  agreement, 
the  owner  might  at  any  time  terminate  the  hiring,  and  repossess 
himself  of  the  machine,  without  notice;  that  the  hirer  should 
hft  entitled  to  purchase  the  machine  (if  she  had  duly  fulfilled  the 
conditions  of  the  agreement),  upon  paying  a  sum  which,  including 
all  moneys  paid  for  the  hire,  should  amount  in  all  to  the  value  of 
the  machine  as  stated  {lOL  5«.),  but  tl^at  such  provision  should 
not,  until  acted  upon,  be  deemed  to  give  the  hirer  any  property 
or  right  of  ownership  in  the  machine,  but  that,  until  the  purchase 
should  be  actually  completed,  she  should  hold  it  solely  as  baUee 
of  the  owner. 

Duffy,  for  the  appellant— The  machine  belonged  to  the  appell- 
ant, as  did  also  the  right  of  immediate  possession,  tbe  rent  of  it 
heing  in  arrear.  The  judge  thought  he  was  bound  by  the  decision 
ef  this  Court  on  appeal  from  his  decision  in  a  previous  action 
hetween  the  same  parties  (a).  But  he  failed  to  observe  that,  in 
the  present  case,  the  plaintiff  has  proved  his  right  to  immediate 
possession.  The  wMit  of  this  proof  was  the  gi-ound  on  which  the 
previous  appeal  was  decided,  and  on  which  Simpson  v.  Hai-topp  (6) 
was  distinguished.  There  is  also  proof  of  the  amount  of  the 
injury  to  the  plaintiff's  reversion,  if  he  had  failed  to  show  a  right 
to  immediate  possession. 

Lem,  for  the  respondent— The  general  principle,  of  course,  is 
that  everything  upon  the  demised  premises  is  liable  to  distraint 
(a)  AnU  Vol.  XI.,  107.  W  1  Sm.  L.C.  (7th  ed.)  439. 
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F.c.  for  rent  in  arrear.      The  plaintifl'  then  has  to  bring  this  machine 

1SS6  within  one  of  the  exemptions  which  are  set  out  in  Simpson  v. 

Wbkthkim  Hartopp  (c).  He  has  attempted  to  bring  it  within  the  5th 
exemption,  "  the  instruments  of  a  man's  trade  or  profession."  The 
reason  of  the  exemption  was  that  the  tenant  should  not  be  de- 
prived of  the  means  of  getting  a  living,  and  of  procuring  money 
for  the  payment  of  the  rent ;  that  reason  would  not  apply  to 
anything  which  is  not  an  instrument  of  the  trade  of  the  tenant 
himself.  This  exemption  is  not  to  be  extended:  Jovle  v.  Jack-' 
son  (d).  Even  if  this  machine  were  held  to  be  the  property  of 
Mi's.  Bushes  husband,  it  was  not  an  instrument  of  his  trade.  No 
decision  can  be  found  going  the  length  of  holding  that  an  instru- 
ment of  trade  of  a  third  person,  and  not  in  actual  use,  is  to  be 
exempt  from  distress.  [He  was  then  stopped  by  the  Court,  on 
this  point] 

Duffy,  in  reply — No  authority  can  be  found  for  the  position  that 
the  ground  of  the  exemption  is  that  the  tenant  may  be  able  to  earn 
money  wherewith  to  pay  his  rent ;  the  plain  reason  is,  that  it  is 
contrary  to  the  policy  of  the  law  that  anyone  should  be  deprived 
unnecessarily  of  the  means  of  living.  As  to  actual  use,  nothing 
can  be  taken  which  is  in  actual  use  whether  there  be  other 
distrainable  goods,  or  not.  It  is  submitted  that  the  exemptfoii 
sub  modo  extends  to  the  instruments  of  trade  of  a  stranger  which 
happen  to  be  found  upon  the  premises.  The  exemption  applies 
to  the  nature  of  the  goods,  irrespectively  of  the  ownership,  as  long; 
as  the  chattels  are  the  instruments  of  trade  of  the  owner,  whoever 
he  may  be.  The  exemption  is  in  favour  of  trade  generally,  (or 
the  common  good :  3  Chit  Black  (23  ed.)  7 ;  3  Com.  Big.,  496 ;  3- 
Co-Litt.  264;  Smith's  Landlord  and  Tenant,  142;  Ooi'tun 
V.  Falkner  (e) ;  Lyons  v.  Elliott  (/).  In  Fenton  v.  Logan  (g)  a- 
plea  thac  a  machine  seized  was  an  implement  of  trade,  was  not 
objected  to  for  omitting  to  allege  that  it  belonged  to  the  tenants 
There  is  evidence  that  the  machine  was  in  use  at  the  time  of  the- 
seizure ;  and  the  judge  has  not  found  against  the  plaintiff  on  thi» 

(c)  1  Sm.  L.C.  (7fch  ed.)  439.  (/)  1  Q.B.JD.  at  p.  215;  45  L J.  (Q.  D.> . 

(d)  7  M.  &  W.  450..  at  pp.  161-2. 

(e)  4T.R.5d5  •  '  (y)   9  Ring.  676.    * 
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point    Where  an  article  is  in  actual  use,  it  is  not  necessary  to  ^'  ^* 

allege  that  there  was  actual  danger  of  a  breach  of  the  peace :  Field  1886 

▼.  Adames  {h);  Bunch  v.  Kennington  (j).    It  is  sufficiently  hard      Wbroteih 
that  the  chattels  of  a  stranger  should  be  liable  at  all  to  seizure ;        chssl 
it  would  be  very  strange  if  they  were  to  be  held  to  be  in  a  worse 
position  than  those  of  the  tenant  himself,  excluded  from  the 
exemptions  which  apply  to  the  tenant's  chattels. 

Leon — The  onvs  is  on  the  appellant  to  establish  his  extension 
of  the  exemption.  No  authority  goes  that  length :  OUbert  on 
Distress,  S3, 35.  In  all  the  cases  in  which  the  exemption  has  been 
allowed,  it  has  been  treated  as  the  privilege  of  the  tenant :  Mus- 
pratt  V.  Gregory  (k). 

Car,  adv.  vult 

The  judgment  of  the  Court  (Williams,  Holroyd  and  Cope,  JJ.)        Ftb,  15. 
was  now  delivered  by : — 

Williams,  J.  The  judge  of  the  County  Court  nonsuited  the 
plaintiff,  upon  the  ground  that  the  machine  in  question  was  not, 
under  the  circumstances  of  the  case,  exempt  from  seizure  for  rent. 
It  appears  that  the  wife  of  the  tenant  carried  on  business  as  a 
feme  sole;  that  is  an  important  fact.  The  tenant  himself  carried 
on  the  trade  of  a  stouemason.  The  machine  in  question  was 
hired  by  the  tenant's  wife  from  the  plaintiff,  for  use  in  the 
basiness  which  she  carried  on  apart  from  her  husband.  The 
defendant  distrained  upon  this  machine  to  satisfy  rent  due 
from  the  husband,  though  there  were  other  chattels  upon  the 
premises  at  the  time  sufficient  to  satisfy  the  rent,  the  machine 
not  being  in  actual  use  at  the  time  it  was  seized. 

The  question  for  this  Court  to  determine  is  whether,  in  these 
circamstances,  the  machine  was  exempt,  as  being  an  instrument 
of  trade.  The  judge  below  held  that  it  was  not,  because  it 
belonged  to  a  stranger,  and  was  not  an  instrument  of  the  kind  of 
tiade  carried  on  by  the  tenant. 

We  think  that  decision  was  right  We  have  examined  all  the 
aathqrities  cited^but  have  been  unable  to  find  any  decision  upon 
Ukif  poinb    There  are  dicta,  And  also  passages  in  the  text-books, 

(i)  IS  A.  &  E.  640.  {fj  1  Q.B.  679.  (il^  3  M.  &  W.  At  p.  681. 

V.LR.,  VoL  XII.  D 
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F.  c.  which  are  ambiguous.     We  have,  therefore,  to  decide  the  point 

1886  uninfluenced  by  precedent. 

•  wkrtheim         W®  think  the  proposition  contended  for  by  the  plaintiff, 
Chbe  ^^**'  3'^^  instruments  of  trade  of  a  stranger  are  exempt — is  too 

wide.  It  must  be  subject  to  the  limitation  that  the  tools  of  trade 
of  a  stranger  are  exempt  in  the  same  way  as  those  of  the  tenant, 
provided  that  thev  are  instruments  of  the  same  trade  as  that 
carried  on  by  the  tenant.  This  sewing-machine,  not  being  an 
instrument  of  the  trade  of  a  stone-mason,  was  not  exempt.  The 
nonsuit  was,  therefore,  right,  and  this  appeal  must  be  dismissed 

with  costs. 

Appeal  dismissed.. 


Solicitors  for  the  appellant :  Braham  <k  Pirani, 
Solicitors  for  the  respondent :  M*Kean  &  Leonard. 


P.  S.  D. 


^  POWER  AKD  Othbrs  v.  the  QUEEN. 

F^h.  9,  15.        ''CompaniM  fCoUmial  lUgtBter)  Act  1883,"  46  &  47  Fic^.,  cap.  30— CTiiioii  Bank 
of  Atutralici-'LiabilUy  ofaharu  on  local  register  to  probate  duty  in  VicLoria. 

Shares  npon  the  local  register  of  the  Union  Bank  of  Australia  Limited,  are 
liable  to  probate  duty  in  Victoria. 

The  test  of  liability  of  any  property  to  probate  duty  in  Victoria  is  whether 
title  is  or  has  to  be  made  there. 

Special  case  for  the  opinion  of  the  Court. 

The  petitioners  were  the  executrix  and  executors  of  the  will  of 
David  Power,  who  died,  domiciled  in  Victoria,  on  18th  April 
1884}.  Probate  to  the  will  was  granted  on  15th  May  1884.  In 
the  statement  of  assets  and  liabilities  filed  by  the  petitioners  in 
the  office  of  the  Master-in-Equity  for  the  purpose  of  assessing 
the  duty  to  be  paid  on  the  estate,  the  petitioners  included,  as 
part  of  the  estate,  certain  property  of  the  testator,  described  in 
the  statement  as  "  296  shares  in  the  Union  Bank  of  Australia/* 
which  were  therein  valued  at  682.  each,  making  a  total  value  of 
20,128Z.y  which  was  the  true  value  of  the  shares,  and  the  total 
amount  of  assets  included  in  such  statement  was  33,935Z.  15^. 
The  duty  calculated  upon  such  statement  amounted  to  1048{.  10^. 
which  was  demanded  from,  and  paid  by,  the  petitioners  before 
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Ihe  issue  of  probate  to  them.    The  Union  Bank  had  its  principal  ^c 

effice  in  London,  and  carried  on  the  business  of  banking  in  Victoria  1886 

and  the  other  Australian  colonies,  and  had  been  registered  before         f^^r 
the  death  of  the  testator  under  "  The  Companies  Acta  1862  tc  1879,"     3,^  ^^^^ 
and  kept  a  colonial  register  in  Victoria  under  the  provisions  of 
the  Act  46  &  47  Vict.,  cap.  30,  on  which  the  shares  of  the  testator 
had  been  placed  before  his  death.     Clause  116  of  the  Deed  of 
Settlement  of  the  company  is  as  follows:— 

"  That  if  any  proprietor  shall  die  or  be  declared  a  bankrupt  or  shall  take  the 
benefit  of  any  Act  passed  or  to  be  passed  for  the  relief  of  insolvent  debtors,  his 
er  her  executors  or  administrators,   legatees,   next-of-kin,   assignees  or  other 
representatiTes  respectively  shall  not  as  such  be  proprietors  in  respect  of  the 
share  or  shares  held  by  such  deceased  bankrupt  or  insolvent  proprietor  or  be 
•entitled  to  hold  the  same  as  members  of  the  said  company  or  to  attend  any 
meeting  of  proprietors  or  to  vote  or  do  any  other  act  in  respect  of  the  same  share 
or  shares,  but,  in  case  any  such  executors,  administrators,  legatees,  next-of-kin, 
assignees,  or  other  representatives  shall  be  desirous  to  hold  such  share  or  shares 
as  a  proprietor  and  to  become  bound  by  the  rules  and  regulations  of  the  company, 
then  every  such  executors,  administrators  •    .   •    shall  (except  such  share  or  shares 
fihall  be  entered  in  the  Colonial  Proprietors  Eegister)  give  notice  in  writing  to  the 
local  director  or  board  or  boards  of  local  directors  or  other  officer  in  the  colonies 
to  be  appointed  by  the  board  of  directors  in  London,  of  such  desire  in  such  manner 
•and  form  as  the  board  of  directors  in  London  or  the  local  director  or  board  or 
boards  of  local  directors  or  other  officer  in  the  colonies,  as  the  case  may  be,  shall 
approve,  and  be  subject  to  such  approval  by  a  board  of  directors  in  London,  or  by 
a  local  director    •     ,     .     as  hereinbefore  is  mentioned  with  respect  to  any 
tzansfer  of  shares  in  the  capital  of  the  company  under  the  provisions  hereinbefore 
in  that  behalf  contained,  and  if  approved  of  as  aforesaid,  the  person  by  whom 
such  notice  shall  be  given,  if  but  one,  or  if  more  than  one,  then  such  one  of  them 
as  the  board  of  directors  in  London  or  the  local  director    .     •     .     as  the  case  may 
be  shall  appoint,  shaU  become  the  proprietor  of  such  share  or  shares,  subject  to  all 
such  liabilities  and  conditions  as  the  original  proprietor  of  any  such  share  or 
shares  was  in  respect  thereof  subject  or  liable  to,  and  shall  in  respect  of  such 
share  or  shares  execute  an  instrument  similar  in  effect  to  the  instrument  herein- 
before directed  to  be  executed  by  a  transferee  of  any  share  or  shares  in  the  said 
eompany.    But  such  executors    ,     .     •     respectively,  if  desirous  to  dispose  of 
nch  share  or  shares  or  being  desirous  to  retain  the  same  and  not  being  approved 
ef  as  aforesaid,  shall  be  entitled  to  sell  and  dispose  of  any  such  share  or  shares  in 
nxk  manner  and  under  such  restrictions  as  any  such  proprietor  whom  he  or  they 
•hall  succeed  or  represent  might  personally  have  done  under  and  according  to  the 
provirions  hereinbefore  in  that  behalf  contained  and  that  on  the  application  of 
say  execntora     ...     for  permission  for  any  one  of  them  to  retain  such  share 
or  ihares  or  to  seU  the  same,  he  or  they  shall  leave  or  cause  to  be  left  at  the  office 
of  the  said  company  or  at  such  other  place  as  the  board  of  directors  may  from 
tune  to  time  appoint  or  with  the  local  director    .    •    •    as  the  case  may  be,  for 
one  dear  day,  the  will  or  probate  thereof  or  the  letters  of  administration  or 
(^dal  extracts  of  the  will  and  acts  of  Court  on  granting  such  probate  or  letters  of 
idffiijuBtration,  or  the  deed  or  deeds  of  assignment  or  other  instrument  or  instru- 
BSDts  under  which  they  as  executors    «    •    •    •    may  respectively  claim  to  be 
entitled  to  rach  share  or  shares.''. 

D2 
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F.  a  The  Atton:iej-(3toieT«l  auboedtted  .tbat  under  the  proviakais  of 

1886  the  deed  the  pe^biiioQere  were  legally  entitled  to  have  iheii  aaoiae 
£^^  eiite]:ed  on  the  ooloaial  r^gifiter,  and  to  become  the  legal  pro- 
prietoi-s  of  the  shares.  Either  party  was  to  be  at  liberty  to  reier 
to  the  deed  of  settlemcBt  of  the  bank.  The  bank  declined  to 
place  the  petitioa€9»  upon  the  colonial  register  or  on  any  other 
register  of  its  shareholders,  or  to  pay  them  any  dividends  upon 
the  shares  which  were  legbtered  in  the  name  of  thwr  testator 
or  to  allow  them  to  exercise  any  rights  as  shareholders  in  respect 
of  the  shares,  unless  the  petitioners  obtained  probate  in  Elngland. 
The  petitioners  were  advised  that  they  could  not  compel  the 
company  to  permit  them  to  exercise  any  rights  as  shareholders 
unless  probate  was  obtained  in  England,  and  that  probate  uv 
Victoria  was  inoperative  with  respect  to  the  said  shares,  and  that, 
therefore,  the  sum  of  20,1282.  representing  the  value  of  such 
shares  ought  not  to  have  been  included  in  the  statement  for 
duty.  If  this  sum  had  not  been  so  included  the  rates  of  duty 
would  have  been  lower  than  those  charged,  and  the  omission  of 
such  amount  from  the  statement,  and  the  consequent  reduction 
of  rates,  would  have  made  the  duty  payable  2962.  Ss.  9d.  instead 
of  10482.  108.  the  amount  actually  paid.  The  petitioners  applied 
to  the  Master-in-£quity,  on  the  grounds  hereinbefore  appearing, 
for  a  refund  of  the  sum  of  7522.  la.  3d.,  the  difference  between 
the  two  amoiints  above  mentioned,  but  he  refused  to  make  sucU 
refund.    .     .    • 

The  question  for  the  consideration  of  the  Court  was : — 

Ought  the  said  shares  of  the  testator  in  the  Union  Bank  of  Australia,  Limited, 
to  have  been  included  in  the  statement  for  duty,  and  the  value  thereof  to  have 
been  taken  into  account  in  arriving  at  the  amount  upon  which  duty  was  payable 
by  the  petitioners  ? 

If  yea,  then  judgment  is  to  be  entered  up  in  favour  of  Her  Majesty  with 
costs  of  suit.  If  nay,  then  judgment  is  to  be  entered  up  against  Her  Majesty  for 
752/.  Is.  3d,  with  interest  thereon  at  the  rate  of  6  per  cent.,  from  15th  July  18Sd» 
to  date  of  judgment,  and  with  the  petitioners'  costs  of  suit. 

The  clauses  of  the  deed  of  settlement  referred  to  in  argument 
(in  addition  to  clause  116)  were  as  follows; — 

(3)  lliat  the  capital  of  the  corapany  shaU  oonsist  of  20,000  shareaof  25/.  each  p 
(4)  That  half  of  saoh  shares  shall  be  reserved  for  appropriation  and  distribution 
among  persons  resident  in  the  colonies  of  Australia ;  (5)  Thai  every  siiaM  shall 
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U  nunbered  and  registered  in  <*Th6  6dtk«rtil  PropridtcA-s  Register**  Itnd  skaU 
aftcrwafdk  be  always  distingniihed  or  id«iitiifi«d  by  raoh  nvimber,  Imd  the  MMe  iM. 
iddreas  of  the.  proprietor  or  holder  thereof  for  the  time  being  eball  be  entered  III 
nich  register;  (6)  That  every  share  held  by  persons  who  at  the  time  of  taking  the 
tame  shall  be  resident  in  any  of  the  said  eolonies  shall  also  be  registered  in  one  or 
more  books  to  be  kept  for  that  purpose  by  the  board  or  boards  of  local  directors  to 
be  appointed  as  hereinafter  mentioned,  and  snbjeet  to  the  control  and  direetion 
fil  the  board  of  directors  in  London,  and  shall  afterwards,  snbjeet  to  any  regttlia- 
tuns  of  the  board  in  London  in  that  behalf,  be  always  distinguished  or  identified 
by  sneh  number,  and  the  name  and  address  of  the  proprietor  or  holder  thereof  for 
the  tisM  being  sh^  be  entered  in  such  book  or  books,  and  that  the  board  in 
LiDdon  shall  make  such  regulations  with  respect  to  such  last-mentioned  registry 
sad  th«  custody  of  the  book  or  books  containing  the  s&me,  as  they  shall  from 
time  to  time  consider  expedient,  and  that  such  book  or  books  shall  be  called  the 
"Colonial  Proprietors  Register ;"  (8)  That  the  shares  in  the  said  company  and  the 
equitable  or  beneficial  interest  in  all  the  property  for  the  time  being  constituting 
the  capital  of  the  said  company  shall  be  and  be  deemed  of  the  nature  of  personal 
estate,  and  as  such  subject  to  the  laws  of  England  relating  to  personal  estate  in 
Boglaod,  whatever  may  be  the  nature  of  the  legal  interest  in  such  properties 
iad  effeeU  In  the  eolonies  or  other  places  in  which  the  same  shlkll  respeotiVely 
be  or  be  situate,  and  whatever  the  laws  aifeoting  the  same  properties  And  effects 
in  those  colonies  or  places;  (86)  That  the  board  of  directors  shall  after  one 
eilendar  month  from  the  time  when  any  dividend  •  .  .  shall  have  been 
deelared  •  »  «  pay  out  of  the  moneys  and  funds  of  the  said  company  to  eaeh 
proprietor  .  •  .  at  the  office  of  the  company  in  London  on  demand  the  sum 
.  .  .  payable  to  him  on  account  of  such  dividend ;  (87)  That  the  board  of 
^ireetora  shall  make  such  provision  for  the  payment  of  the  dividends  Which 
•hould  be  payable  to  proprietors  of  shares  for  the  time  being  entered  in  the 
Colonial  Proprietors  Register  as  they  shall  from  time  to  time  consider  expedient; 
(106)  That  the  board  of  directors  shall  cause  to  be  delivered  to  every  person  who 
is  or  may  become  a  proprietor  o£  any  share  or  shares  of  the  said  company, 
except  proprietors  who  at  the  time  of  taking  such  share  shall  be  resident  in  any 
ef  the  ooloniee  of  Australia,  one  or  more  certificate  or  certificates  of  his  or  her 
shares  signed  •  .  4  (106)  That  the  board  of  directors  shall  cause  or  direct  to 
be  delivered  to  any  person  who  is  or  may  become  a  proprietor  of  any  share  or 
•hares  in  the  said  company,  and  who  is  or  shall  be  at  the  time  of  taking  any 
sueh  share  or  shares  resident  in  the  colonies  of  Australia,  one  or  more  certificates 
of  his  or  her  shares  signed  •  •  •  (108)  That  every  proprietor  (except  in  respect 
of  shares  held  by  him  and  entered  in  the  Colonial  Proprietors  Register)  who  shall 
be  desirous  of  transferring  all  or  any  of  his  or  her  shares  in  the  said  company 
shsll  give  notice  in  writing  ...  at  the  office  of  the  said  company  in 
London  •  .  .  (109)  That  every  proprietor  whose  name  shall  for  the  time 
being  be  entered  in  the  Colonial  Proprietors  Register,  and  who  shall  be  desirous  of 
tMDsferring  all  or  any  of  his  shares  entered  in  the  said  register,  shall  give  a  notioe 
is  writiog  •  •  •  to  a  local  director  or  board  or  boards  of  local  directors  or 
other  officer  in  the  colonies  to  be  appointed  by  the  board  of  directors  in 
London  •  •  .  ;  (110)  That  no  share  shall  be  transferred  except  by  an  instru- 
ment in  snob  form  and  according  to  such  regulations  as  shall  from  time  to  time 
be  prescribed  and  approved  by  the  board  of  directors  .  .  .  ;  (HI)  That  •  •  • 
no  transfer  shall  be  valid  unless  signed  by  two  of  the  directors  for  the  time 
being  and  the  manager  or  secretary  for  the  time  being  or  by  the  local  director  or 
directors  or  other  officer  in  the  colonies  to  be  appointed,  &c.;  (112)  That  every 
SQch  instnunent  of  transfer  .  •  .  executed  by  persons  whose  names  are 
entered  in  the  Colonial  Proprietors  Register  shall  remain  with  the  local  director 


#•.6: 
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F..  a  •    •'     ;    for  the  Bsme  period  for  entry  in  the  register  of  colonial  proprietors,  and 

that  from  the  time  of  the  execution  thereof  by  the  transferee  and  not  before  the 
transferee  shall  become  a  proprietor  and  member  of  the  company    .    .    • 


1886 

POWEB 

V. 

.TheQuebmi 


a'Beckett  (with  him  Dr.  Madden  and  Hodges),  for  the  peti- 
tioners— The  ^'Companies  (Colonial  Registers)  Act  1883** 
(46  &  47  Vict.,  c.  30)  enables  a  company  to  have  a  local  colonial 
register ;  it  does  not  alter  the  locality  of  the  property,  but  gives 
certain  rights  of  registration.  Transfers  of  shares  on  a  Colonial 
register  executed  out  of  England,  are  not  to  be  subject  to  the 
stamp  duties  in  force  in  England.  But  upon  the  death  of  a 
member  registered  in  a  Colonial  register,  his  shares  are,  for  the 
purposes  of  that  Act,  and  as  relates  to  British  duties,  to  be  deemed 
to  be  part  of  his  estate  and  effects  situated  in  the  United 
Kingdom,  in  respect  of  which  probate  or  administration  is  to  be 
obtained  there.  The  contention  for  the  Crown  would  make  this 
property  subject  to  probate  duty  both  here  and  in  England.  The 
executors  must  be  taken  to  be  executors,  who  are  recognised  as 
such  by  the  Court  of  the  country  in  which  the 'property  is 
situated.  This  property  is  declared  by  the  Act,  to  be  property  in 
England.  If  an  administrator  had  been  appointed  by  the  Court 
here,  could  he  be  recognised  by  the  company  in  England  ?  It  is 
submitted  that  he  could  not;  the  company  would  not  be  dis- 
charged of  any  liability  except  by  administrators  appointed  by  the 
Court  in  England.  These  shares  would  not  become  the  property 
of  administrators  appointed  here.  The  testator  was  registered  as 
a  shareholder  here  as  a  matter  of  convenience ;  his  real  position 
was  not  varied  thereby,  Blackwood  V.  The  Queen  (a)  shows  that 
these  shares  are  not  liable  to  duty  here. 

Webb,  Q.C.  (with  him.  Box),  for  the  Crown — No  prihciple  of 
law  is  really  involved  in  this  question.  If  property  can  be 
operated  upon  by  virtue  of  the  Victorian  probate,  it  is  subject  to 
duty  here.  Such  probate  does  enable  the  executors  to  deal  with 
these  shares,  and  it  alone  does  so.  The  clauses  of  the  deed  of 
settlement  throughout  make  a  clear  distinction  between  shares 
upon  the  London  register  and  those  upon  a  Colonial  register.  A 
shareholder  residing  in  London  could  not  hold  shares  upon  the 

(a)  8  Ap.  Ca.  82  ;  52  L.J.  (P.C.)  10. 
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colonial  regiafcen    The  share  certificates  are  here,  and  could  be  p-  ^' 

transferred  only  here.    The  provision  that  shares  here  shall  be  1S86 

deemed  personal  property  in  England  recognises  a  legal  interest  p^^b 
in  the  colony^  and  is  only  to  facilitate  the  dealing  of  the  company  ^  ^* 
with  its  shareholders.  Upon  the  construction  of  the  whole  deed, 
in  connection  with  the  Act,  it  is  clear  that,  as  to  shares  on  the 
Colonial  register,  probate  means  a  probate  issued  here.  The 
obvious  intention  is  to  keep  the  two  classes  of  shareholders  dis- 
tinct These  shares  would  pass  to  the  local  assignee  upon  in- 
solvency ;  they  are  bona  notabilia  here.  Even  if  they  were  sold 
ebewhere,  application  must  be  made  here  to  register  the 
transfer:  Att.'Oen.  v.  Eiggina  (&);  Exp,  Home  (c)\  Smith 
v.  Stafford  (d);  jB.  v.  Worcester  <kc.  Canal  Coy.  {e).  The 
entry  upon  the  register  here  forms  the  executor's  title  to  the 
shares.  That  they  are  property  here  is  further  shown  by  the 
necessity  for  the  enactment  that  they  should  be  deemed,  for 
purposes  of  English  duty,  to  be  part  of  the  estate  in  the  United 
Kingdom  also.  It  may  well  be  that  they  are  subject  to  duty 
both  here  and  in  England.  It  is  not  necessary  to  do  any 
act  out  of  the  colony  to  transfer  the  property:  Att-Oen.  v. 
Bouwens  (f ). 

a'Beckett,  in  reply — ^The  bank,  by  bringing  itself  under  the  Act, 
is  hound  by  the  provisions  of  the  Act,  whatever  its  constitution 
under  its  deed  of  settlement.  Sec.  3,  subsec.  7  (b)  of  the  Act 
settles  the  question  as  to  administration  in  England  being  neces. 
sary  in  respect  of  these  shares ;  the  only  question  is  as  to  whether 
probate  or  administration  in  the  colony  also  is  necessary.  We 
submit  it  is  not.  A  dividend  upon  these  shares  is  a  debt  due 
from  a  foreign  debtor.  The  Colonial  register  is  not  independent  of 
the  English  register;  it  is  simply  a  duplicate  of  it  as  to  shares 
held  in  the  colony :  sea  3,  subsec.  3  and  4.  In  case  of  intestacy, 
letters  of  administration  granted  in  England  would  be  necessary 
for  dealing  with  these  shares.  Dividends  are  payable  in  London, 
except  as  far  as  the  directors  there  make  other  provision  in 

{h)  26  LlJ.  (Ex.)  403.  (d)  2  Wils.  Ch.  Ca.  166. 

{€)  7.  B  &  C.  632.  (e)  1  M.  k  Ry.  629. 

(/)  4  M.  &  W.  171. 


Digitized  by 


Google        — 


56  SUPREME  COURT :  VICTORIA.  fV.  L.  R. 

^'^         respect  of  Aares  on  the  Colonial  registers  (dausesSO,  Wof  deed). 

1886  In  Attomey-Oenerdl  v.  Higgina  (g)  the  successive  steps  by  wkicfa 

FowsB        probate  duty  is  ascertained  do  not  aflbct  the  general  rale  of  law 

Thb  Quksn     ^^^^^  ^^®  ^"^y  ^^  payable  in  the  country  in  which  the  property  is 

situated.  In  Attorney-General  v.  Bouwene  (h)  the  subject  matter 

was  bonds  which  would  pass  by  delivery. 

Our,  adv.  wdt. 


Feb.  15. 


The  judgment  of  the  Court  (Williams,  Holcoyd  and  Cope,  JJ.), 
was  now  delivered  by: — 

Williams,  J.  The  question  is  whether  certain  shares  in  the 
Union  Bank  of  Australia  ought  or  ought  not  to  have  been  indnded 
in  tlie  statement  for  duty.  The  fact  of  importance  is  not  the 
domicile  of  the  testator,  but  the  situation  of  the  property  upon 
which  duty  is  sought :  Blackwood  v.  Tlie  Queen  {j).  That  case 
does  not,  however,  furnish  the  test  by  which  to  determine  the 
local  situation  of  the  property,  and  this  is  the  matter  we  are  now 
called  upon  to  decide.  The  company  is  an  Bnglish  company 
carrying  on  part  of  its  business  here ;  the  testator  was  a  share- 
holder registered  in  the  local  register  here. 

Upon  an  examination  of  the  authorities,  the  test  appears  to  be, 
where  has  title  to  be  made  to  the  property  ?  Attomey-Oeneral  v. 
Higgina  (k)  per  Martin,  B. ;  Exp.  Ho9^e  (l).  We  have  now  to 
consider  whether  title  to  these  shares  is  to  be  made  or  has  been 
made  in  Victoria.  We  think,  having  regard  to  the  deed  of  settle- 
ment, which  is  part  of  the  case,  and  to  the  "  Companies  (Colonial 
Register)  Act  1883,"  that  title  to  these  shares  is  to  be  made  or  has 
been  made  in  Victoria.  A  reference  to  clauses  3, 4, 109,  110,  111, 
112, 113  of  the  deed,  makes  it  perfectly  clear  that  all  preliminaries 
as  to  transfer  have  to  take  place  in  the  colony,  and  that  a  abare^ 
holder  upon  a  Colonial  register  has  to  make  title  in  the  colony  in 
which  he  is  registered. 

Then  the  Act  authorises  the  company  to  keep  a  local  register  of 
their  members  residing  in  British  colonies.  Sec  3,  subsee.  .3, 
makes  the  Colonial  registers  part  of  the  company's  register  of 
members,  and  gives  a  competent  local  court  jurisdiction  over  such 

{g)    26  L.J.  (Ex.)  403.  (it)  26  L.J.  (Ex.)  403. 

(A)    4  M.  k  W.  171.  (/)    7  B.  &  C.  632. 

(;•)    8  Ap.  C«.  82;  62  L.J.  (P.C.)  10. 
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rqrister,  as  in  England.     Sec.  3,  subsec.  7  (a)  prorides  that  a         ^^ 
transfer  of  sfaares  on  a  Colomal  register  shall  be  deemed  a  transfer  lase 

of  property  ont  of  the  United  Kingdom,  and  shall  be  exempt  from        T&wma. 
stamp  Anty;  (h)  makes  saeh  shares  liable  to  probate  duty  in     xait  QuBayi; 
England,  and  part  of  the  estate  sitnate  in  England  for  that  pur- 
pose hot  not  for  all  purposes.         i 

The  effect  of  oar  present  decision  will  probably  be  that  these 
shares  will  be  subject  to  duty  both  here  and  in  England.  We 
answer  the  question  in  the  affirmative,  that  these  shares  ought  to 
have  been  included  in  the  statement  for  duty. 

Jitdgmentf&r  the  Crown,  with  casta. 

Solicitors  for  the  petitioners  :  Farmer  &  DarvalL 
Solicitor  for  the  respondent :  Swtherland,  Crown  Solicitor, 

P.  S.D. 


IVEHSON  (RESPOiTDEwrT)  v,  ROWLANDS  (AppsLLAirr).  ^'^' 

Iwdvaicy^PaHTiership^PropertyoftlurdperBoninharidsofonepartiier-^ReptUe^     ^^^'  ^*  ^^»  1^» 
ownership — "  77i6  Merchant  Shipping,  Aot  1854,"  m.  2,  l^—Afnendment  Act 
1862 — 81dp — Transfer  without  registered  bill  of  sale — River  barge  not  propelled 
by  steam  or  sails  or  oars. 

The  transfer  of  a  ship  or  of  a  part  interest  in  her,  may  be  validly^  made  without 
a  ngisteved  biU  of  sale. 

SenMe,  that  a  river  bai^e  of  over  fifteen  tons  harden,  not  propelled  by  oars, 
nila,  or  steam,  bnt  moved  only  by  being  towed,  is  not  a  "  ship"  within  the  above 
Acta,  and  need  not  be  registered. 

(}iare,  whether  a  chattel  left  in  the  charge  of  a  member  of  a  firm  whose 
huiinass  is  not  with  chattels  of  that  Bature^  is  in  the  reputed  ownership  of  the 
finn. 

Appeal  from  the  County  Court  at  £chuca. 

The  plaint  was  for  delivery  of  a  barge  belonging  to  the  plaintiff, 
with  special  damage  caused  by  its  detention. 

The  evid^ice  for  the  plaintiff  was  that  in  the  year  1883,  he 
and  one  R.  F.  Symons  built  a  barge  as  their  joint  property,  out 
of  usual  working  hours,  for  use  in  caiT^nng  cargo  in  tow  of  a 
ateamer  on  the  river  Murray;  that,  after  chartering  her  to  other 
persons,  he  resumed  possession  on  dth  June  1884;  that,  in  July, 
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F.  0.  he  bought  out  R.  F.  Symons'  interest  in  the  barge;  leaving  him  in. 

1886  charge  of  it  for  the  plaintiff  until  it  was  sold  as  mentioned  below;. 

IvxBsoN       ^^^^  ^'  ^»  Symons  was  a  partner  in  a  firm  of  Symons  and  Sons , 
*•  who  afterwards  became  insolvent;  that,  on  23rd  February  1885, 

while  the  plaintiff  was  absent  at  Wilcannia,  400  miles  away,  the 
barge  was  sold  by  the  official  assignee  of  the  estate  of  Symona 
and  Sons,  though  a  notice  had  been  served  upon  him  on  behalf  of 
the  plaintiff;  that  the  defendant  was  the  purchaser  from  the. 
assignee;  that  the  barge  was  not  part  of  the  insolvent  estate  of. 
the  firm  or  of  any  of  the  partners;  that  it  was  no  part  of  tha 
business  of  the  firm  to  build  boats  or  barges.  The  evidence  for 
the  defendant  was  that  the  tonnage  of  the  barge  was  of  about 
fifteen  or  sixteen  tons. 

The  jury  gave  a  verdict  for  the  plaintiff  for  the  value  of  the 
barge  and  damages  for  the  detention.  In  accordance  with  leave 
reserved,  the  defendant  applied  to  the  judge  to  set  aside  the 
verdict  or  to  enter  a  nonsuit,  on  the  grounds  that  there  was  no 
sufficient  transfer,  as  required  under' the  Merchant  Shipping  Act, 
of  R.  F.  Sjrmons'  interest  in  the  barge  to  the  plaintiff;  and  no 
evidence  of  a  dissolution  of  partnership  between  the  plaintiff  and 
R.  F.  Symons;  and  that  R.  F.  Symons  should  have  been  joined  as 
a  co-plaintiff.     This  was  refused. 

A,  Skinner  for  the  defendant — R.  F.  Symons,  being  a  partner 
of  the  plaintiff,  ought  to  have  been  joined  as  a  co-plaintiff.  The 
plaintiff  contends  that  the  transfer  to  him  of  R.  F.  Symons*^ 
interest,  in  July  1884,  determined  the  partnership;  but  it  could 
not  be  got  rid  of  in  that  way;  a  registered  bill  of  sale  is  required 
by  "  The  Merchant  Shipping  Act  1854"  (17  &  18  Vict.,  c.  104;, 
sec.  55.  This  barge,  being  above  fifteen  tons  burden,  is  required 
by  sea  19  to  be  registered.  The  plaintiff  produced  no  evidence 
of  her  tonnage;  and,  on  that  ground,  a  nonsuit  was  claimed.  It 
lay  upon  the  plaintiff  to  prove  a  proper  legal  transfer  to  him  of 
R.  F.  Symons'  interest.  The  jury  made  no  special  finding  as  to 
the  tonnage.  "  Ship,"  in  sec.  2  (also  in  "  The  Admiralty  Court. 
Act  1861,"  24  Vict.  c.  10,  sec.  2),  is  defined  to  include  every, 
description  of  vessel  used  in  navigation,  not  propelled  by  oars.  This 
barge  was  built  to  be  towed  by  a  steamer  and  not  to  be  propelled  by 
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oars:  The  Mcdvena  (a);  The  BUboa  (5).    On  this  point  the  judge  ^^ 

ought  to  have  directed  a  verdict  for  the  defendant,  as  the  evidence  1886 

was  all  one  way;  the  question  as  to  the  tonnage  of  the  barge  was  Ivbrsok 
not  put  to  the  jury.  On  the  second  point,  as  to  reputed  ownership  Rowlakm. 
at  the  time  of  the  insolvency  of  Symons  and  Sons,  the  barge  was 
in  the  possession  of  R.  F.  Symons.  The  sequestration  of  the 
partnership  estate  was  a  sequestration  of  the  estate  of  each 
partner,  of  R.  F.  Symons'  as  well  as  of  the  others:  Re  TumbiiU  (c). 
The  objection  was  taken  that  there  was  no  evidence  of  a  dissolu- 
tion of  the  partnership  between  the  plaintiff  and  R.  F.  Symons, 
or  of  any  sufficient  transfer  of  the  interest  of  the  latter  to  the 
plaintiff.  R.  F.  Symons'  interest  in  the  barge  therefore  passed  to 
the  assignee  of  the  estate  of  the  firm  of  Symons  and  Sons,  who 
therefore  bad  power  to  transfer  the  title  in  her  to  the  defendant. 
K  F.  Symons  certainly  remained  in  possession  and  control  of  her, 
after  the  alleged  assignment  of  his  share  in  her  to  the  plaintiff. 
That,  in  itself,  is  strong  evidence  to  establish  reputed  ownership; 
Lingard-v.  Messiter  (d);  LinghamiY,  Bigga  (e):  Exp.  Loveririg, 
re  Jones  (/).  It  lay  on  the  plaintiff  to  show  that  R  F.  Symons 
ceased  to  be  reputed  owner  before  the  insolvency.  There  is  no 
evidence  tbat  any  change  of  ownership  had  become  notorious  to 
the  world.  It  was  a  question  for  the  jury:  Exp.  Emeraon^re 
Hawkins  (g).  The  verdict  was  therefore  against  evidence  on 
this  point  also. 

Hood,  for  the  respondent — The  contention  that  R.  F.  Symons 
ought  to  have  been  a  co-plaintiff  is,  of  course,  wrong ;  if  any 
interest  had  remained  in  him,  his  assignee  would  have  been  the 
person  to  join.  Nor  is  the  appellant  right  as  to  a  registered  bill 
of  sale  being  necessary  to  transfer  an  interest  in  this  barge. 
Madacklan  on  Shipping  (3rd  ed.)  46, 76, 93.  Sutton  v.  Buck  (h); 
Slapleton  v.  Haymen  (j) ;  Hughes  v.  Sutherland  (k) ; 
Batthyany  v.  Bov^  (1) ;  The  Two  Ellens  (m).    The  only  conse- 

(a)  1  Lu»h.  493;  pi  L.J.  (Ad.)  113.  (g)  41  L.J.  (B.)  20. 

(6)  1  Liuh.  149.   '  {h)  2  Taant.  302. 

(c)  1  W.  &  W.,  I.  107.  U)  2  H.  &  C.  918  ;  33  L.  J.  (Ex.)  170. 

id)  IB.*  C.  308.  ik)  7  Q.B.D.  160  ;  60  L.J.  (Q.B.)  667. 

(e)  1  B.  &  P.  87.  (0  50  L.  J.  (Q.B.)  421. 

(/)  L.R.,  9  Ch.  621 ;  43 1*  J.  (B.)  116.  (m)  L.E.,  3  Ad.  354 ;  40  L.  J.  (Ad.)  11. 
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quence  of  not  registering  is  that  the  Cnstoins  offices  wovld  not 
clear  her  out  for  foreign  ports,  and  she  would  not  be  entitled  to 
the  protection  of  the  British  flag.  But  neither  of  these  privileges 
ifl  necessary  for  a  barge  navigating  one  of  our  inland  rivers. 
Sec.  107  of  the  Act  makes  the  register  on]  jprimd  fade  evidence  of 
the  ownership.  Mere  possession  is  sufficient  as  against  a  wrongs 
doer.  It  ie  not  shown  that  this  barge  was  a  ''ship"  within  the 
meaning  of  the  Act.  There  is  evidence  that  she  is  only  15  tons 
burden ;  she  is  not  to  be  propelled  by  steam  or  sails  or  oars,  or  to 
be  propelled  at  all ;  she  is  intended  simply  to  be  towed  along,  and 
cannot  be  used  for  navigation  in  any  proper  sense  of  the  word. 
Such  barges  as  have  been  held  to  be  ships  in  England,  have 
been  vessels  v^ith  sailing  power :  7%6  C.  S.  BvJtUr  (n).  In  E<Bp. 
Ferguson  (o)  a  fishing  coble  was  held  to  be  a  "  ship  **;  but  she 
was  propelled  by  sails,  and  substantially  went  to  sea,  and  used  oars 
only  occasionally  as  an  auxiliary  power :  Everard  v.  KindaU  {p). 
A  nonsuit  would  have  been  decidedly  wrong. 

Upon  the  other  ground,  as  to  the  verdict  being  against  the 
evidence^  no  appeal  will  be  allowed;  the  defendant,  if  the 
evidence  were  all  in  his  favour,  ought  to  have  asked  the  judge  to 
direct  a  verdict  for  him;  if  he  first  take  his  chance  with  the  jury, 
he  is  precluded :  Kavanagh  v.  Haynea  (g),  which  is  not  overruled 
by  Black  v.  Permewan  (r).  At  any  rate,  the  verdict  must  be 
shown  to  be  undoubtedly  wrong. 

On  the  point  of  reputed  ownership,  if  that  be  open  to  the 
defendant,  there  is  evidence  both  ways.  What  the  defendant 
bought  was  the  interest  of  the  firm  of  Symons  and  Sons. 
Even  if  B.  F.  Symons  were  in  reputed  ownership  of  the  barge, 
that  would  not  be  the  reputed  ownership  of  the  firm.  But 
the  barge  was  not  in  the  order  and  disposition  of  K  F.  Symons, 
with  the  consent  of  the  true  owner;  he  did  not  use  her ;  he  took 
possession  on  behalf  of  the  plaintiff.  The  defendant  was  told, 
before  he  bought,  that  she  did  not  belong  to  the  e9tate.  As  to 
reputed  ownership :  Whitfield  v.  Brand  («) ;  Exp.  Lovering,  re 


in)  L.R.,  4Ad.238. 
(0)  L.R.,  6  Q.B.  280;  40  L.J.  (Q.B.) 
105. 
(p)  L.R.,5C.P.  428;  39L.J.  (aP.)234. 


iq)  4  A.J.R.  73. 

(r)  Ante,  Vol.  VIL,  L.  298. 

(«)    16M.  &W.  282. 
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Murrd  (t).      Sjiooim  and  Sons  were  not  shipboildeFS,  or  oon-  ^o. 

oemed  in  dealing  with  ships  or  barges.     I^  as  the  defendant  eon'-  188€ 

tondi^  the  so-^led  pairtxierBhip  between  the  plaintifi*  and  B,  F.  lyaMtyK 

SjmoDs  kad  not  beeo  properly  determined,  then  there  eould  have  Ba^nlmm 
been  no  reputed  o¥nier8hip  in  the  latter,  as  against  the  plaintiff 
hie  parfcoer :  Meg%old8  y.  Bowly  {v). 

JL  tScirmer  in  reply — Appeal  doe^  lie  on  the  facts,  if  the 
finding  was  against  all  the  eyidence :  Hamilton  v.  Sefton  (w) ; 
GiUin  V.  M'MuUen  (x).  The  bankrupt  having  been  an  owner, 
and  remainuog  in  possession^  it  lies  upon  the  plaintiff  to  show 
that  he  was  not  reputed  owner.  If  the  partnership  between 
^aintiff  and  IL  F.  Symons  was  at  an  end,  then,  at  any  rate, 
there  was  no  obstacle  to  reputed  ownership  in  the  latter  :  Ea^. 
FoweU,  re  Matd^ewa  (y) ;  Me  Hill  {z).  Whitfield  v.  Brand  (a)  Went 
upon  evidence  of  custom.  In  Exp.  Lovering,  7'e  Murrdl  (f)  the 
aafeiire  of  the  goods  was  entirely  different  from  those  in  which 
the  bankrupt  dealt. 

Per  Cubiam  (6).  We  think  the  objection  as  to  the  nonjoinder 
of  R  F.  Symons,  as  co-plaintiff,  has  been  well  answered  by  the 
respondent ;  if  any  one  should  have  been  joined,  it  should  have 
been  the  assignee  of  his  estate.  That  objection  was  not  taken 
below.  We  are  also  of  opinion  that  the  barge  in  question  is  not 
a  ship ;  it  is  not  used  for  navigation ;  it  is  a  mere  pontoon,  with 
no  motive  power  whatever ;  it  is  intended  to  be  dragged  along  by 
a  steamer. 

But,  even  assuming  it  to  be  a  ship,  a  transfer  of  it  need  not  be 
by  a  registered  bill  of  sale.  It  has  been  held,  under  the  Act  of 
1862  (25  &  26  Vict.  c.  63),  that  there  may  be  a  transfer  of 
property  in  a  ship,  without  a  registered  bill  of  sale,  such  a  trans- 
action being  followed  merely  by  certain  disabilities. 

The  question  as  to  reputed  ownership,  we  wish  to   consider 

further. 

Cur.  adv,  vult 

{t)   24 Ch.  D.  31 ;  52  L. J.  (Ch.)  951.  {x)  L.K.,  2  PC.  317; 38 L. J. (P.C.) 25. 

(v)  L.R.,  2  Q.B.  474  ;  36  L.J.  (Q.B.)        (y)  1  Ch.  D.  601  ;  45  L.J.  (B.)  100. 
247.  (2)  1  Ch.  D.  503  (n). 

(«?)  Ante,  VoL  m..  L.  326.  (a)  16  M.  &  W.  282. 

(6)  Williams,  Holbotd  and  Copb,  JJ. 
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p-  c.  The  judgment  of  the  Court  (Williams,  Holroyd  and, Cope,  JJ;), 

1886  was  now  delivered  by: — 

IvBRSQN  Williams,  J.    The  question  remaining  for  our  determination 

Rowlands      ^®  whether  the  barge  was,  at  the  time  of  the  sequestration  of  the 

estate  of  Symons  &  Sons,  in  the  reputed  ownership  of  that  firm, 

Feh^,  or  of  R.  F.  Symons,  one  of  its  partners.  The  plaintiff  says  that, 
after  he  had  bought  out  the  share  of  the  latter,  he  left  the  baige 
in  his  hands  to  sell  upon  the  plaintiff's  account ;  but  he  fiays 
nothing  about  any  arrangement  for  a  commission  upon  a  sale. 
Symons  &  Sons  carried  on  quite  a  different  business  from  that 
of  building  or  dealing  in  barges.  After  the  dissolution  of  the 
partnership  between  the  plaintiff  and  B.  F.  Symons,  Symons  & 
Sons  became  insolvent,  and  the  assignee  of  their  estate  took 
possession  of  the  barge,  and  sold  it  to  the  defendant. 

The  judge  told  the  jury  to  find  whether  the  barge  was, 
at  the  time  of  the  sequestration,  in  the  reputed  ownership  of  the 
firm  of  Symons  &  Sons ;  but  he  did  not  ask  them  to  find  whether 
it  was  in  the  reputed  ownership  of  B.  F.  Symons,  It  is  clear  that 
the  assignee  had  power  to  sell  what  was  in  the  possession  of  the 
firm.  There  was  some  evidence  that  it  was  in  the  possesion  of 
the  firm,  and  some  evidence  that  it  was  in  the  possession  of  R  F. 
Symons.  The  evidence  points  all  to  the  conclusion  that  it  was 
in  the  reputed  ownership  of  one  or  other  of  them.  The  appeal 
must  therefore  be  allowed,  and  the  case  must  be  tried  again 
before  a  Judge  of  this  Court  without  a  jury. 

Appeal  allowed. 

Solicitor  for  the  appellant :  Stainaby  ConaTit. 
Solicitor  for  the  respondent :  E.  J.  W.  Chavibers. 

P.  s.  J>. 
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THE  LOCAL  BOABD  OF  HEALTH  OF  SOUTH  MELBOURNE  (Rkspondknts)  f.  c. 

V,  BEAVIS  (Appellant).  77^ 

**The  Public  HtaUh  Ameiidment  Statute  1883"  (No.    782),    aec.   131— Lane  or      ^cb.  11,  15. 

pasMige  set  oul  on  Croum  land^Lane  with  several  branchea^Liability  of  

owner  abutting  on  part  to  contribute  to  expense  o/forming  the  whole. 

In  the  case  of  a  lane  sefc  oafc  upon  Crown  land,  and  shown  npon  the  Govern- 
mflntmapo,  as  a  means  of  back  access  to  the  allotments  abutting  upon  it,  the 
.owner  of  each  such  allotment  is  liable  to  contribute  to  the  expense  of  forming, 
Ac,  the  whole  of  such  lane,  though  it  be  divided  into  several  branches  in  such  a 
minner  as  to  appear  several  distinct  lanes. 

Special  case  stated  by  justices  at  South  Melbourne. 

The  information  was  under  "  The  Public  Health  Amendment 
Statute  1883"  (No.  782),  sec.  181,  against  the  owner  of  certain 
land  fronting,  adjoining,  or  abutting  upon  a  certain  lane  formed 
and  set  out  on  land  of  the  Crown,  for  unlawfully  neglecting  to 
comply  with  a  notice  to  form,  pave,  &c.,  the  said  lane.  The 
justices  convicted  the  appellant.  It  was  proved  that  the  lane 
Abutting  upon  the  appellant  s  land  at  the  back  and  side  of  it, 
afforded  means  of  back  access  to  such  land^  and  was  so  used  by 
bim ;  that  the  roadways  shown  on  the  plan  ref eixed  to  in  the 
notice  formed  one  lane  with  several  outlets,  and  that  such  road- 
ways afforded  means  of  back  access  to  the  said  land;  that  the 
required  works  provided  the  outlet  for  the  drainage  from  the 
appellant's  comer  at  the  nearest  point  in  Finlay-street ;  that  the 
appellant's  property  was  rated  in  two  sums,  he  being  charged 
separately  for  the  back  part  of  his  premises. 

Objection  was  taken  that,  assuming  the  roadways  constituted 
one  lane,  they  were  not  within  the  meaning  of  sec.  131;  that  the 
defendant's  premises  did  not  front,  adjoin,  or  abut  upon  all  the 
roadways  in  question,  and  that  he  was  not,  in  any  event,  liable  in 
respect  to  all  those  roadways.  The  whole  of  the  Crown  grants  in 
sec.  43  B  and  also  the  original  plan  of  subdivision  by  the  Crown 
were  put  in  evidence,  and  the  justices  found  that  they  showed 
that  each  Crown  grantee  and  his  transferree  (including  the  defen- 
dant) had  the  right  to  use  the  lane.  The  notice  required  the 
appellant  and  the  other  owners  of  allotments  in  sea  43  B,  to  pave, 
&&,  the  Ifijie  situated  in  the  said  section. as  shown  in  the  plan 
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annexed.  Sec.  43  6,  as  laid  out  in  the  Government  plan,  was 
rectangular,  and  bounded  by  four  public  streets ;  it  was  inter- 
sected by  a  lane  about  20  feet  wide  running  east  and  west  from 
street  to  street,  and  ptlso,  at  right  angles  to  such  lane,  by  two 
other  lanes  of  the  same  width  also  running  from  street  to  street 
in  a  north  and  south  direction,  dividing  the  section  into  six  equal 
portions.  The  appellants  allotment  had  a  frontage  of  about 
19  feet  to  the  public  street  on  the  north  with  a  depth  of  about 
160  feet  to  the  east  and  west  lane  in  the  middle  of  the  section, 
being  bounded  on  the  east  by  one  of  the  north  and  south  lanes. 
The  respondents  treated  all  these  lanes  as  one  lane  with  several 
outlets. 

Dr.  Madden,  for  the  respondents  (complainants  below)— The 
justices  determined  the  matter  of  fact  that  all  these  branches 
formed  one  lane  with  several  outlets.  Their  finding  on  this  point 
is  supported  by  Gunur  v.  St.  Kilda  (a).  The  Crown  grants,  which 
are  in  evidence,  show  a  right  to  use  the  whole  of  the  lane  in  all 
its  branches,  as  appurtenant  to  all  the  allotments  in  sec.  43  R 
Sec.  131  of  the  Act  imposes  a  liability  on  all  the  owners 
whose  premises  front,  abut,  or  adjoiu  upon  a  lane,  though  set  out 
on  land  of  tbe  Crown,  to  contribute  to  the  expense  of  forming, 
&c.,  all  parts  of  the  lane  which  require  forming,  &c.;  it  nowhere 
restricts  the  liability  to  the  expense  of  forming  the  part  upon 
which  each  allotment  abuts  : — Harding  v.  Geelong  West  (6). 

Webb,  Q.C.  (with  him,  Hodges)  for  the  appellant — No  part  of 
this  lane  is  within  the  Act  at  all ;  but  if  any  part  of  it  is,  the 
three  or  four  lanes  are  not  one.  Though,  in  sec.  131,  the  wonls 
"  on  public  property  or  land  of  the  Crown,**  are  inserted,  the  law 
is  tlie  same  as  before.  A  right  of  way  over  Crown  land  is  in- 
tended to  be  in  the  same  position  as  a  right  of  way  over  private 
land.  There  is  no  liability  unless  the  lane  is  one  over  which  the 
defendant  has  a  private  right  of  way  ;  there  is  no  liability  as  to  a 
lane  over  which  the  public  generally  have  a  right.  The  only 
dedication  to  the  public  which  is  necessary  is  the  delineation  upon 
the  Government  maps  or  plans,  as  in  caso  of  the  wider  streets, 
(a)  1  A.J.R.  102.  (6)  AnU  VdI.  VHI.  (L.)6.^ 
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The  Crown  grants  do  not  purport  to  give  a  private  easement 
over  these  lanes ;  the  grantees  have  simply  the  same  right  of  way 
over  them  as  the  general  public  have  over  the  wide  streets.  One 
test  as  to  the  public  or  private  character  of  these  lanes  is  to 
assamethat  all  the  allotments  in  this  section  belong  to  one  person, 
could  he  shut  up  the  lanes  and  use  the  area  for  his  exclusive 
purposes  ?  Certainly  not.  They  are  small  public  streets.  The 
question  whether  these  lanes  are  one,  is  not  one  for  the  justices  to 
determine  as  a  simple  matter  of  fact;  there  is  no  oral  evidence  on 
the  subject ;  it  depends  upon  the  construction  of  documents  and 
plans,  and  is  a  question  of  law  for  this  Court.  Even  if  the  defen- 
dant were  liable  at  all,  it  would  only  be  for  the  proportion  of 
that  lane  on  which  his  land  abuts.  The  justices  have  not  found 
that  he  commonly  uses  all  these  lanes,  or  more  than  the  one 
adjoining  bis  land. 


F.  c. 

1886 

Local  BoABB 
OF  Health  ov 

South 
Mblbourne 

V. 

Beavi£u 


Dr.  Madden^  in  reply — These  lanes  being  laid  out  on  the 
plans  and  referred  to  in  the  grants  become  appurtenant  to  the 
allotments  sold  Sec.  131  extends  the  liability  of  the  owner  to 
the  cases  in  which  rights  of  way  are  given  over  Crown  land,  as 
neither  the  Crown  nor  the  adjoining  owner  was  liable  under  the 
previous  Act  in  such  case.  The  persons  commonly  using  the  lane, 
are  certainly  the  owners  of  the  allotments  abutting  upon  any  part 
of  it,  even  though  other  persons  may  have  had  a  right  to  pass 
over  it.  It  must  be  within  the  province  of  the  justices  to  find 
whether  this  lane  is  "  any  street,  lane,  yard,  or  passage/'  Abuttal 
upon  the  lane,  is  a  means  of  determining  who  are  to  contribute  to 
the  expense  of  its  formation ;  but  each  has  to  contribute  to  the 
expense  of  forming  the  whole. 

Our.  adv.  wilt 


The  judgment  of  the  Court  (Williams,  Holroyd  and  Cope,  JJ.), 
was  now  delivered  by : — 

Williams,  J.  The  defendant  took  objection  to  the  infor- 
nuktion: — (1)  That  he  did  not  come  within  the  purview  of  sec.  131, 
because  he  was  not  the  owner  of  premises  which  fronted,  abutted, 
or  adjoined  upon  the  lane  or  passage,  to  the  expense  of  forming 
whi^h  he  was  required  to.  contribute;  (2)  Because  he  had  no  right 

Vi.R.,  Vol.  xn.  E 


Feb,  15. 
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Lse^  and  did  not  commonly  use,  such  lane  or  passage.  We  are 
pinion  that  neither  of  these  objections  can  be  sustained, 
'he  justices  have  determined  that  all  the  lanes  within  sec  43  B 
stitute  but  one  lane  with  several  outlets;  and  that  the  defendant 
i  an  owner  of  premises  fronting  such  lane,  having  the  right  to 
it,  or  commonly  using  it. 

b  is  unnecessary  now  to  decide  whether  the  justices  were 
it  or  wrong  in  so  determining.  If  they  were  right,  there  is 
ind  of  this  appeal ;  for  if  all  these  branches  form  but  one  lane, 
clear  that  the  defendant's  premises  abutted  or  adjoined  upon 
*  lane,  and  that  he  was  an  owner  commonly  using  it. 
f  the  justices  were  not  right  in  so  determining,  we  think  that, 
Q  the  facts,  their  decision  was  right  upon  another  ground.  The 
1  board  may,  if  they  think  fit  so  to  do,  instead  of  foriyiing  each 
ate  street  or  lane  singly,  form,  &c.,  a  number  of  private 
ets  or  lanes  together,  a  lai'ge  section  of  their  district*  in  fact ; 
then,  according  to  decisions  of  this  Coui*t,  and  the  construc- 
of  sec.  131,  they  have  a  iight»  previous  notice  having  been 
n  to  the  owners  of  the  land  abutting  upon  these  private 
sts  or  lanes,  to  divide  the  costs  of  the  whole  among  such 
ons  according  to  the  extent  of  their  abuttal,  and  to  call  Upon 
6  whose  premises  abut  upon  any  portion  of  such  streets  or 
s,  to  pay  their  proportion  of  the  total  expense. 
>  is  said  that  great  hardship  might  be  inflicted  in  that  Way, 
we  do  not  see  that.  The  board,  in  its  discretion,  would  ap- 
ion  the  amount  to  be  paid  by  each,  with  reference  tq  bis 
tage  or  abuttal  on  one  of  such  streets  or  lanes.  Sec.  131  im- 
s  a  limitation  upon  the  liability  of  the  owners  in  respect  of 
I  work ;  it  is  only  as  to  any  lane  or  passage  set  out  on  public 
lerty  or  land  of  the  Crown,  "  in  such  manner  as  to  afford 
Qs  of  back  access  to  or  drainage  from  property  adjacent  to 
L  lane  or  passage." 

iie  defendant's  land  abutted  upon  one  branch  of  this  lane, 
jh  afforded  means  of  back  access  to,  or  drainage  fi-oin  his 
;  and  the  case  shows  that  he  did  use  it.  It  is  immaterial 
ther  all  the  branches  formed  one  lane.  At  the  end  of  sec 
the  words  "  commonly  do  use,"  do  not,  of  <iour»e,  refer  to  use 
trespassers ;  they  refer  to  the  use  by  virtue  of  ownership  or 
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oceopation  of  premises  abuttiag,  &c.,  upon  the  lane.  The  right 
to  use  the  whole  of  this  lane  was  common  to  the  defendant  with 
the  other  persons  who  had  property  abutting  upon  it.  This 
ii{^eal  must,  therefore^  be  dismissed  with  costs. 


Solicitor  for  the  appellant :  WH/moth. 
Solicitor  for  the  respondents :  Faifseett 


Appeal  diimiseed. 


P.  S.  D. 


p.c. 
i$8e 

Local  Board 
of  hkai.th  of 

SOITTH 

Melbourne 
Beavih. 


THE  NATIONAL  BANK   OF  AUSTRALASIA  (ArPSLLAirr)  v.  CAMPBELL 

(Respondent). 

*•  The  Mining  Companies  Act  1871"  {^0.  409),  «.  93— Proo/  of  debt^Proving 
creditor — Opposing  creditor — Compromise —  WitJidratcal  of  oppoeiUon, 

Where  a  shareholder,  creditor  or  contributory  calls  upon  a  person  claiming  to  be 
a  creditor  of  a  mining  company  which  is  being  wound  up  to  come  in  under  sec.  93  of 
"  The  Mining  Companiea  Act  1871"  (No.  409),  and  prove  his  debt  before  the  Court 
of  Mines,  the  jMtrties  are  in  the  same  position  as  a  plaintiff  and  defendant  in  an 
action  in  a  court  of  law;  and  if,  in  the  course  of  their  litigation,  they  make 
an  agreement  or  compromise  between  themselves,  the  Court  is  bound  to  act 
npon  it. 

Wboe  a  shareholder,  contributory,  or  creditor  of  a  mining  company , being  wound 
np,  calk  npon  a  creditor  to  prove  his  debt  under  sec.  93  of  the  '* Mining  Companies 
AdlSll"  (No.  409),  the  decision  of  the  Court  does  not  bind  the  other  share- 
boldeis,  eoBtribotories,  or  creditors,  any  or  all  of  whom  may  at  any  time  (at  all 
«Teats  until  the  debt  is  paid)  call  on  the  proving  creditor  to  again  prove  his  debt. 

Appeal  from  an  order  of  the  Court  of  Mines  for  the  Mining 
District  of  Ballarat. 

On  30th  May  1883,  on  the  petition  of  the  National  Bank  of 
Aastralasia,  an  order  was  made  by  the  Court  of  Mines  at 
Ballarat,  to  wind  up  the  City  of  Ballarat  Qold  Mining  Com- 
pany, Registered;  and  Ewen  Duncan  M'Millan  was  appointed 
liquidator. 

On  20th  November  1884  Duncan  CampbeU,  a  shareholder  in  the 
company,  served  on  the  bank  a  notice  to  come  in  and  prove  its 
debt  in  due  course  of  law  under  sec  93  of  "The  Mining  Com- 
V^nies  Act  1871"  (No.  409).  On  12th  December  1884  the  matter 
Guae  on  for  bearing  before  the  Court  of  Mines  at  BaiUarat. 

£2 


P.O. 
Feb.  3,  4. 
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^'^'  Counsel  for  the  bank  put  in  a  certified  copy  of  a  judgment  for 

1886  10,000i.  recovered  against  the  company  on  27th  April  1883,  and 

National      a  writ  of  fi.fa.  for  8968Z.  Os.  2d.  dated  16th  May  1883,  and  stated 

AusTBALAsiA    *^^*  ^^^  amouut  of  the  debt  which  the  bank  now  proposed  to 

Camfbill.      V^^^^f  was  the  sum  endorsed  on  the  writ  with  interest  to  the  date 

of  tiie  winding-up  order.  He  stated  also  that  the  bank  gave  credit 

for  certain  sums  since  received  by  it,  which  were  set  out  in  the 

bank  managers  affidavit,  and  amounted  to  4281Z.  11^.  9d., and 

that  that,  subject  to  the  computation  of  interest,  was  his  case. 

Counsel  for  Campbell  objected  to  the  proof  on  the  ground  that 
the  company  was  not  indebted  to  the  bank ;  that  the  amount  for 
which  the  judgment  was  recovered  was  10,000^.,  which  the  bank 
reduced  to  8000^.,  but  that  the  10,000^.  was  a  debt  due  by  the 
City  of  Ballarat  Gold  Mining  Company,  Limited  and  not  by  this 
company,  and  proposed  to  go  behind  the  judgment  and  prove 
these  facts. 

Counsel  for  the  bank  submitted  that  Campbell  could  not  go 
behind  the  judgment,  and  could  not  set  it  aside  except  on  the 
ground  of  fraud  or  collusion. 

On  13th  February  1885  the  learned  judge  of  the  Court  of 
Mines  decided  to  admit  evidence  of  fraud,  and  evidence  was 
accordingly  taken  on  Campbells  behalf.  The  bank  called  no 
evidence.  On  26th  June  1885  the  learned  judge  held  the  fraud 
proved,  and  rejected  the  proof  of  debt,  whereupon  the  bank  gave 
notice  of  appeal  to  the  Full  Court  under  "  The  Judicature  Act 
1883,"  sec.  10  (4),  on  the  following  grounds : — 

(1).  That  the  evidence  adduced  before  the  Court  showed  that  a  debt  waa  jaitly 
due  to  the  bank  from  the  company,  which  had  not  been  in  any  manner  paid  or 
satisfied.  (2).  That  the  debt  appearing  from  such  evidence  to  be  justly  due 
should  have  been  admitted  without  deducting  the  sum  of  428 U.  11«.  9(i.,  for 
which  credit  was  given  as  the  proceeds  of  the  security  held  by  the  bank  on  iirst 
tendering  the  proof  of  debt,  such  credit  having  been  withdrawn  by  consent  of 
counsel  for  Campbell,  a  shareholder  in  the  company,  opposing  the  proof  and  with 
the  sanction  of  His  Honour  on  24th  April  1885.  (3).  That  on  the  24th  April 
counsel  for  Campbell  in  the  presence  of  His  Honour  consented  to  the  admission  of 
the  proof  of  debt  by  the  bank  subject  only  to  the  computation  of  interest,  and 
such  consent  operated  as  a  waiver  of  the  objections,  if  any,  as  to  matters  of  form 
and  procedure  in  reference  to  such  proof.  (4.)  That  upon  the  21st  May  18S5 
His  Honour  accepted  the  computation  of  the  parties  as  to  the  amount  of  interest 
by  which  the  debt  to  be  proved  was  adjusted  at  the  sum  of  £8226  lis.  7d.,  reserv- 
ing only  the  question  of  fraud  or  collusion.  (5).  That  there  was  in  fact  no  fraud 
or  collusion,  or  evidence  of  fraud  or  collusion  in  this  matter. 
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a^Beckett  and  Goldsmith,  for  the  appellant  bank— 'It  was  never 
argued  before  the  learned  judge  that  the  proof  should  not  be 
allowed  at  all.  The  amount  of  principal  claimed  was  admitted, 
and  the  only  question  raised  was  as  to  the  amount  of  interest 
that  should  be  allowed,  whether  compound  or  simple  interest. 
Filially  it  was  arranged  between  the  parties  to  split  the  difference 
l)etween  the  two,  and  a  memorandum  of  the  amount  agreed  to 
was  handed  up  to  the  learned  judge.  But  he  ultimately  rejected 
the  proof  of  debt  altogether  on  the  ground  of  fraud,  because  the 
judgment  included  an  amount  which  was  due  by  another  com- 
pany, not  by  this,  whereas  proof  was  never  tendered  for  the 
whole  amount  but  for  the  amount  endorsed  on  the  writ  of  fi.  fou 
only,  that  being  the  correct  amount.  There  having  been  no 
attempt  to  prove  on  the  judgment  for  more  than  the  amount 
justly  due,  there  was  no  fraud. 

The  extent  to  which  a  judgment  can  be  impeached  in  a  proof 
of  debt  was  dealt  with  in  Exp,  Kibble,  in  re  Onslow  (a),  which 
was  confirmed  in  Exp,  ReveU,  in  re  Tollemache  (6).  In  the  former 
^case  it  was  held  that  the  consideration  for  a  judgment  might  be 
investigated,  and  that  in  such  a  case  the  real  question  always 
was  whether  there  was  a  good  consideration  for  the  debt. 

The  only  debated  question  between  the  parties  in  this  case  was 
that  of  interest  The  course  of  dealing  between  them  was  such 
that  an  agreement  to  pay  compound  interest  will  be  inferred : 
Code  on  Mortgages  (4th  ed.)  569 ;  McCarthy  v.  Llandaff  (c) ; 
Exp,  Sevan  (d). 


P.O. 

18S6 

National 

Bankov 

Australasia 

V. 

Cahpbbll. 


[Firdayson,  for  the  respondent  Campbell,  stated  that  he  had 
admitted  in  the  Court  of  Mines  the  amount  due  to  the  bank,  but 
that  the  learned  judge  decided  the  matter  on  the  ground  that  the 
bank  must  under  sec.  93  prove  the  debt  to  the  satisfaction  of  the 
Court — that  othei*wise  there  might  be  collusion  between  the 
parties.] 


The  words  "  to  the  satisfaction  of  the  Court "  in  sec  93  of  the 
Act  do  not  give  an  unfettered  discretion  to  the  Court.    It  has 


(a)  L.R.,  10  Ch.,  at  p.  378. 
(6)  13Q.B.D.  720. 


(c)  1  BaU  &  B.  375. 

(d)  9  Vw.  223.  ' 
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been  held  that  the  words  ''in  the  opinion  of  the  judge"  in  the 
Insohenoy  Statute  do  not  give  an  uncontrolled  discretion. 

[CJOPE,  J.  There  is  a  section  of  the  County  Court  Statute  to  the 
same  effect,  and  there  are  appeals  from  a  decision  under  it.] 

However,  that  question  does  not  arise  now  as  there  was  a 
compromise  made  between  the  shareholder  who  called  on  the 
creditor  to  prove  his  debt  and  that  creditor. 

[HoLROTD,  J.  Any  creditor,  shareholder,  or  contributory  may 
give  notice  to  the  person  claiming  the  debt  to  come  in  and  prove 
his  debt  before  the  Court.  Can  the  creditor,  shareholder,  or 
contributory  then  withdraw  from  that  position,  or  is  he  bound  to 
continue  ?] 

He  can  withdraw.  Then  any  other  creditor,  shareholder,  or 
contlributory  can  come  in  afterwards  and  re-open  the  matter.  In 
Re  Home  Assurance  Association  («),  a  creditor  appeared  to  object 
to  the  withdrawal  of  a  petition  for  winding-up  a  company 
presented  by  another  creditor,  and  the  Court  held  that  he  had  no 
locus  standi. 

Topp,  fbr  the  liquidator — The  liquidator  did  not  in  the  first 
instance  oppose  the  proof  of  debt  because  it  was  a  matter  between 
the  creditor  and  the  person  seeking  to  prove  his.debt;  but  notice 
of  appeal  having  been  served  on  him,  he  now  appears  in  the 
interest  of  creditors  generally  to  support  the  judgment.  The 
principle  on  which  the  Court  proceeded  was  not  that  of  fraud, 
but  thai  the  bank  had  not  proved  its  debt  to  its  satisfaction.  In 
Me  The  Fourth  South  Melbourne  Building  Society  (f)  it  was  held 
tfiat  where  the  Registrar  of  Building  Societies  refused  to  register 
a  society,  being  of  opinion  that  its  name  so  nearly  resembled 
another  as  to  be  calculated  to  deceive,  the  Court  would  not 
review  his  decision  where  it  was  based  upon  a  real  and  genuine 
opinion,  though  it  was  itself  of  a  contrary  opinion.  Where  a 
person  puts  the  machinery  of  the  Court  in  motion  as  in  this  case 
he  cannot  stop  it  by  withdrawing  his  opposition,  for  that  would 
open  the  door  to  fraud. 

(e)    L.R.,  12  Eq.  59.  {j)  AnU  Vol.  IX.,  Eq.  54. 
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[HOLBOTD,  J.  Under  the  section  every  single  shareholder, 
eontributor,  or  creditor  may  require  a  person  to  come  in  and' 
prove  his  debt  over  and  over  again.] 

If  they  eould  come  in  at  any  time  like  that,  no  company  could 
ever  be  wound-up.  The  debt  must  under  the  section  be  proved 
to  the  satisfaction  of  the  Court,  whether  the  opposing  creditor 
withdraws  or  not.  In  this  case  the  whole  matter  was  gone  into, 
lad  the  Court  said  it  was  not  satisfied  with  the  proof ;  tibat  ia 
eqDivalent  to  a  nonsuit,  and  the  bank  can  come  in  again  with 
fresh  eyidence  and  prove  its  debt  The  only  evidence  of  a  deb<^ 
ia  this  case  was  a  judgm^it  and  a  writ  of  fi,  fa,  for  difierent 
amounts.  On  the  evidence  now  before  the  Court  there  is  nothing 
farther  to  show  the  amount  due.  This  Court  has  no  jurisdiction 
to  admit  a  proof  of  debt. 

a'Beckett,  in  reply-r-There  was  an  amount  undoubtedly  due  foi: 
principal,  and  an  amount  undoubtedly  due  for  interest,  though 
there  was  some  doubt  as  to  the  amount  of  the  latter.  The 
leanied  judge  then  himself  desired  the  parties  to  come  to  some 
anaogement ;  and,  pursuant  to  that  wish,  they  did  so. 

[HoLBOYD,  J.  I  think  he  says  he  cannot  accept  your  compu- 
tation of  interest  because  it  would  bind  the  whole  body  of  share- 
holders, though  that  conclusion  may  have  been  erroneous.] 

He  himself  would  have  admitted  the  debt  for  the  amount 
agceed  on  if  he  had  not  been  led  away  by  that  erroneous  idea. 
I  ask  the  Court  to  admit  the  proof  of  debt  at  82262.  lla.  7d.,  the 
aaiount  agreed  on. 

Per  Curuh  (g).  We  think  that  this  proof  should  be  allowed  to 
the  amount  which  was  agreed  on  between  the  two  litigating  parties^ 
the  National  Bank  of  Australasia  and  Campbell.  That  amount  is 
mSL  lU  7d,  made  up  of  45002.  principal  and  37262.  I  la.  7d, 
interest.  We  arrive  at  this  view  upon  what  we  conceive  to  be 
the  proper  interpretation  of  sec.  93  of  "  The  Mining  Companies 
Ad  1871"  (No.  409).    That  section  provides  that  "proof  of  a 

(j7)  WnLiAUS,  HoLROTD  and  Copk,  JJ. 
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debt  by  affidavit  shall  be  sufficient  'unless  the  company  or  any 
creditor  of,  shareholder .  in,  or  contributory  to  it  shall  require 
further  proof  of  such  debt,"  but  if  any  creditor  disputes  the 
debt  he  may,  by  giving  notice,  require  the  person  claiming  to  be 
a  creditor  to  appear  before  the  court  and  prove  his  debt  in  the  ordi- 
nary course  of  law.    That  appears  to  put  the  parties — the  creditor 
and  the  opposing  party — in  the  same  position  as  a  plaintiff  aiid 
defendant  in  an  action  in  a  court  of  law.    If,  in  the  course  of 
that  litigation,  they  choose   to  make  any  agreement  between 
themselves,  I  think  the  Court  is  bound  to  accept  it  and  act  upon 
it,  and  is  not  at  liberty  to  disregard  it.     If  the  section  bore  the 
construction  sought  to  be  put  upon  it  by  Mr.  Topp,  the  counsel 
for  the  liquidator,  I  do  not    think  that  the  view   which   we 
consider  the  right  one  could  be  maintained.     He  argued  that 
when  once  a  creditor  opposed  and  brought  the  person  seeking 
to    prove   his    debt    before  the  Court,   and     the    debt     was 
allowed,  that  debt   was  then  allowed  for  good  and  all,  and 
could  never  be  questioned  at  all.     But  that  would  open  the  door 
to  fraud  between  the  proving  and  opposing  creditor,  and  we  do 
not  think  that  it  is  the  proper  construction  of  the  section.     The 
argument  pressed  against  that  interpretation  of  the  section  is, 
that  such  an  interpretation  would  enable  a  creditor  to  have  a 
secret  aiTangement  with  another  creditor  to  give  him  notice 
and  bring  him  before  the  Court  on  some  frivolous  ground   of 
objection,  which  would  be  overruled  and  the  debt  allowed,  and 
then  all  other  creditors  would  be  bound.     According  to  the  con- 
struction which  we  put  on  the  section  the  debt,  if  admitted  under 
arrangement  between  the  parties,  does  not  stand  for  good  and  all 
against  the  other  creditors.    Any  creditor,  contributory,  or  share- 
holder, may  at  any  time  afterwards,  at  any  rate  until  the  debt  is 
paid,  give  notice  to  the  person  claiming  the  debt  and  bring  him 
before  the  Court,  and  force  him  to  prove  the  debt  which  he  has 
previously  had  inserted  in  the  list;  and  then,  if  the  judge  thinks 
that  that  debt  is  not  properly  proved,  or  has  been  improperly 
allowed,  he  has  power  under  the  last  words  of  the  section  to  strike 
it  out — he  may  reduce  the  amount  or  disallow  it  altogether.  That 
may  go  on  totiea  quoties  so  to  spefik,  at  any- rate  until  the  debt  is 
paid.     That  view  prevents,  as  far  as  it  can,  the  possibility  of  any 
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fraodnlent  arraDgement  between  the  proving '  creditor  and  the 
first  opposing  creditor. 

That  being  the  view  of  the  construction  of  the  section  which  we 
holi,  it  lends  greater  force  to  the  argument  that  the  opposing 
creditor  and  the  proving  creditor  are  litigants,  as  in  an  action  at 
iaw. 

We  think  in  this  case  the  learned  judge  was  wrong  in 
not  adopting  the  arrangement  come  to  between  the  litigating 
parties.  If  the  proof  would  bind  the  other  creditors  the  learned 
jadge  would  have  been  quite  right  in  taking  the  view  which  he  did. 
The  Court  will  allow  the  proof  of  debt  at  8226Z.  11«.  7d.  We 
think  under  the  circumstances  that  there  should  be  no  costs 
against  either  the  opposing  creditor  or  the  liquidator. 


73 

F.  C. 

,1866 

National 

Bank  of 

Australasia 

\v. 

Campbell. 


Solicitor  for  the  appellant  the  National  Bank : — C.  M.  Watson, 
for  Pearson,  Ballarat. 

Solicitors  for  the  respondent  Campbell: — Snude,  Hamilton, 
^  Wynne,  for  Cuthbert  &  Wynne,  Ballarat. 

Solicitor  for  the  liquidator :  /.  C.  Shaw  for  /.  Hardy,  Ballarat. 

A.  J.  A* 


REGINA  V.  THE  ATTORNEY-GBNERAL,  Ex  parte  FRECKLETON* 

*'Tke  Judicature  Act  18S3"  {No.  761),  «.  70— Order  nw»  to  stoic  ease—Cau 
Uaud  before  Order  made  absolute — Use  of  contents  of  case  as  cause  against 
mating  Order  absohUc, 

When  an  Order  has  been  granted  calling  upon  a  Judge  of  the  Court  who  hfts 
tried  a  prisoner  to  show  cause  why  he  should  not  state  a  case  for  the  opinion 
of  the  FnU  Ckmrt,  he  ought  to  furnish  ndaterials  in  proper  form  for  showing 
csnse  against  the  Order  nisi :  he  ought  not  to  state  a  case  until  the  Order  has 
Imcq  made  absolute.  But  if  a  case  stated  prematurely  contain  the  only  materials 
spon  which  cause  could  be  shown,  the  Court  may  amend  the  form,  and  allow 
neh  materials  to  be  used  in  showing  cause. 


P.c. 


March  1. 


Order  nisi  under  "  The  Judicature  Act  1883"  (No.  761),  sec. 
70,  directed  to  Mr.  Justice  Kerferd  and  to  the  Attorney-General, 
to  show  cause  why  a  question  of  law  should  not  be  reserved  for 
the  opinion  of  the  Full  Court. 
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The  applioani  had  been  tried  before  Kerferd  J.  for  bigamy.  It 
was  proved  that  the  prisoner  had,  on  the  oeoasion  of  the  seoond 
marriage,  told  the  minister  celebrating  such  marriage  that  he  was 
a  widower,  and  that  his  first  wife  died  in  December  1883.  The 
affidavits  upon  which  the  present  Order  nisi  was  granted,  stated 
that  the  learned  judge  told  the  jury  that  the  prisoner  was 
estopped  by  his  former  statement  from  denying  that  he  knew 
that  ,his  wife  was  alive  within  seven  years  before  the  second 
marriage. 

As  the  present  Order  was  the  first  of  the  kind,  tlie  learned 
judge,  in  the  absence  of  any  settled  practice,  stated  a  case  on 
receipt  of  the  Order  nm,  without  waiting  to  show  cause  against 
it.  The  case,  as  stated,  set  out  a  direction  to  the  jury  which  was 
not  open  to  objection. 

Barrett,  in  moving  the  Order  absolute,  objected  that  the 
learned  judge  had  not  followed  the  course  prescribed  by  "  The 
Judicature  Act  1883"  (No.  761),  sec.  70.— He  ought  not  to  have 
stated  a  case  until  he  had  been  served  with  an  Order  absolute  to 
do  so,  but  should  have  confined  himself  to  showing  cause  why 
the  Order  should  not  be  made  absolute.  The  case  as  stated  does 
not  set  out  correctly  the  dh*ection  complained  of;  the  learned 
judge  is  under  a  misapprehension  which  the  prisoner  has  no 
opportunity  of  removing  by  applying,  through  his  counsel,  to  the 
judge,  and,  by  means  of  affidavits  and  otherwise,  recalling  to  him 
the  language  which  he  actually  used  in  his  direction:  R.  v. 
Smith  (a).  If  that  had  been  done,  in  all  probability  the  learned 
judge  would  have  been  convinced,  and  would  have  stated  his 
direction  differently.  Of  course  it  is  not  contended  that,  if  he 
were  not  so  convinced  on  such  application,  the  Court  could  be 
asked  to  accept  any  other  version  than  that  which  the  learned 
judge  presented.  He  appears  to  have  confused  two  different 
applications  made  to  him  at  the  trial.  By  this  departure  from 
the  prescribed  course  of  procedure,  a  substantial  injustice  has 
been  done  to  the  prisoner,  and  he  may  be  deprived  of  his  costs. 
He  is  deprived  of  a  remedy  which  he  undoubtedly  had  before  the 
present  Act.     The  case  stated  capnot  be  used  as  cause  shown;  it 

(a)  4  Cox  C.C.  42, 
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does  not  pxirporfe  to  show  any  cause* 
ease  puts  the  prisoner  out  of  Court. 


As  at  present  stated,  the  Jf^ 


F.C. 
1086 


G.  A.  Smyth  showed  oause--The  Attorney-General  can  only 
present  to  the  Court  the  materials  furnished  by  the  learned 
jadge.  The  case  as  stated  by  him  makes  it  impossible  for  the 
Court  to  make  this  Order  absolute.  The  fii^st  page  of  the  ease 
may  be  taken  as  surplusage,  and  the  rest  of  it  used  as  materials 
furnished  by  the  judge  as  cause  against  the  Order. 

Pra  CUBIAM  (6).  Counsel  for  the  prisoner  having  stated  that 
he  cannot  argue  against  the  materials  stated  in  the  case,  the 
Court  has  to  deal  with  the  question  whether  the  case  stated  can 
be  treated  as  materials  for  showing  cause  against  this  Order. 
There  is  no  doubt  that  the  proper  course  would  have  been  to 
show  cause  against  this  Order,  the  stating  of  a  case  being  left  until 
the  Order  to  do  so  had  been  made  absolute.  If  the  learned  judge 
can  show  cause  he  ought  to  do  so ;  if  he  cannot,  he  states  that 
the  sbitemeiits  of  the  applicant  are  coixect  In  the  present 
instanee,  the  learned  judge  has  fbrmally  stated  a  case,  and 
has  not  purported  to  furnish  materials  for  showing  cause.  We 
think,  however,  that  we  may  amend  in  point  of  form,  by  striking 
oat  the  preliminai^  paragraphs  of  the  ease,  and  take  the  rest  of 
it  43  materials  authenticated  by  the  judge  for  showing  cause 
against  this  Order,  as  they  are  the  only  materials  which  could  be 
brought  before  the  Court — the  learned  judge's  statement  of  the 
direction  which  he  actually  gave  to  the  jury. 

We  totally  disagree  with  any  suggestion  that  the  applicant 
should  be  allowed  to  contradict  the  judge's  statement.  The 
Court  has  often  ruled  that  it  will  not  allow  parties  to  contradict 
the  statement  made  by  justices  to  the  Court  as  to  what  they  find 
to  be  the  facts,  and  the  grounds  of  their  decision.  Such  a  ruling 
must  certainly  apply  to  the  statements  of  a  Judge  of  this  Court. 

It  may  well  be  that  the  new  procedure  will  impose  hardship 

upon  prisoners   and  applicants   on   their   behalf.     Under   the 

old  system,  which  has  prevailed  for  years  in  this  Court,  when  a 

judge  stated  a  case,  either  party,  if  dissatisfied  with  it,  went 

{h)  TtxLUAMS,  HoLBOTD  and  Cope,  JJ. 
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before  the  judge,  T^ho,  if  he  was  satisfied  of  the  existence  of  a 
mistake  or  omission,  rectified  it.  It  may  be  that  the  applicant  is 
now  precluded  from  taking  this  step  by  the  new  procedure  under 
the  Judicature  Act,  If  the  difficulty  exists,  the  Court  cannot  cure 
it;  that  is  the  province  of  the  Legislature.  The  Order  nid 
must  therefore  be  discharged ;  but  as  the  Attorney-General  has 
not  furnished  the  materials  for  showing  cause  in  proper  form, 
costs  must  be  given  against  the  Crown. 

Order  nisi  discharged. 


Solicitor  for  prisoner :  T.  Fink,  for  H.  S.  Barrett. 
Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 


P.  S.  D. 


F.C.  SOLOMON  V.  JARVIS. 

March  3.        Practiu^Supreme  Court  Rules  1884— Ord.  XXXIX.,  r.  1— Orrf.  LVIIL,  r.  1— 

Ord,  LXIV.t  r,  7 — Trial  btfore  judge  toUhout  jury — Proper  remedy  for  dit' 

gati»fied  party. 

Where  a  caae  has  been  tried  by  a  jadge  without  a  jury,  and  he  has  given  jadg- 
ment  without  making  any  special  finding  on  the  facts,  the  prooednre  of  a 
party  dissatiified  therewith  is  to  appeal  onder  Order  LVIII.  But  where  he 
within  the  prescribed  time  gave  unmistakeable  notice  of  his  determination  to 
appeal,  by  a  notice  of  motion  for  a  new  trial  (under  Order  XXXIX.,  r.  1),  the 
Court,  under  Ord.  LXIV.,  r.  7,  after  the  expiration  of  the  time  for  giving  notioe  of 
appeal,  enlarged  the  time  for  giving  a  proper  notioe  of  appeaL 

Motion  for  new  trial.  The  action  was  one  of  ejectment  which 
had  been  tried  before  Cope,  J.,  without  a  jury.  The  learned  judge 
entered  a  verdict  for  the  plaintiff 

Dr,  Madden  (with  him,  Hood),  tor  the  plaintiff— As  a  prelimi- 
nary objection,  the  defendant  has  adopted  a  wrong  form  of  pro- 
ceeding. There  was  no  jury,  and  therefore  there  is  no  verdict  to 
set  aside :  Potter  v.  Cotton  (a).  The  defendant  ought  to  have  pro- 
ceeded by  appeal.  A  motion  for  a  new  trial  cannot  be  moulded  into 
an  appeal,  though  an  appeal  may  be  moulded  into  an  application  for 

,  (a)  5  Ex.  D.  137 ;  49  L.  J.  (Q.B.)  158. 
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a  new  triaL  There  has  been  here  no  separate  finding  of  fact  by  the  f-  o. 

judge:  DMman  v.  Jones  (6).  On  the  present  form  of  proceedin^r,  i8S6 

ihe  judge's  reasons  are  not  before  the  Court ;  Re  M^Connell  (c)i       Solomon 

Ord.  XXXIX.^  r.  1  must  be  read  as  requiring  the  dissatisfied 

party  to  proceed  by  appeal,  where  the  trial  has  been  by  a  judge 

without  a  jury ;  this  interpretation  is  borne  out  by  the  other 

roles  of  Ord.  XXXIX,    It  is  only  in  very  special  circumstances 

and  on  special  giounds  that  the  Court  would  grant  an  extension 

of  time  (after  the  prescribed  time  has  elapsed)  to  enable  a  party 

to  give  notice  of  appeal :  Walker  v.  M'Kinley  (d). 

Duffy,  for  the  defendant — ^The  English  decisions  do  not  apply, 
as  the  Rules  on  which  they  are  based  differ  from  ours  in  this 
matter.  In  England,  a  new  trial  motion  must  be  made  to  the 
Court  of  which  the  judge  who  tried  the  case  is  a  member;  and 
wheie  he  tries  the  case  without  a  jury  an  appeal  must  be  to  the 
Court  of  Appeal.  Under  our  Ord.  XXXIX.,  r.  1,  there  is  only  one 
procedure  for  both  cases.  This  motion  is  in  the  nature  of  an 
appeal;  all  the  rules  in  that  Order  are  devoted  to  applications 
for  a  new  trial.  Appeals  as  formerly  understood  are  dealt  with 
byOrd.LVIII. 

If  the  appeal  be  successful  a  new  trial  must  be  directed. 
There  was  no  evidence  to  rebut  the  defendant  s  evidence  of 
adverse  possession.  The  plaintiif  asked  to  have  a  verdict  entered 
for  him,  and  the  judge  really  found  specifically  on  the  issues  of 
fact.  If  it  be  necessaiy  the  notice  of  motion  may  be  amended 
(Old.  XXXIX.,  r.  5;  Ord.  LVIII.,  r.  2),  by  adding  «'  and  that 
the  Court  should  make  such  order  herein  as  it  may  think  fit." 
Neither  party  can  be  prejudiced  in  any  way  by  our  having  asked 
for  a  new  trial.  It  is  quite  unnecessary  to  bring  the  reasons  of 
the  judge  before  the  Court,  as  the  only  question  is  whether  the 
evidence,  which  is  set  out,  sustains  the  judgment.  Before  the 
new  Rules,  an  application  could  be  made  to  the  Court  of  Appeal, 
for  a  new  trial:  Oastler  v.  Henderson  («).  There  is  nothing 
wrong  about  the  defendant's  notice  or  procedure,  even  if  he 
ought  not  to  have  asked  for  a  new  trial.     The  Court  has  power, 

H)  12  Ch.  D.  553.  {(1)  Ante,  Vol.  XI.,  366. 

{€)  29  Ch.  D.  76.  {€)  2  Q.B.D.  575 ;  46  LJ.  (Q.B.)  607* 
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siny  case,  to  order  a  new  ti-ial:  Ord.  XXXIX.,  r.  7.  It  may 
»  enlarge. the  time  for  giving  notice  of  motion,  even  after  the 
iration  of  the  prescribed  time:  Ord.  LXIV.,  r.  7. 

'£R  CURUM  (/).  We  think  the  objections  of  \he  plaintiff  are 
d.  The  notice  of  motion  given  is  for  a  new  trial  in  respect 
.  judgmeiit  of  the  learned  judge  sitting  without  a  jury.  The 
mdant  relied  upon  Ord.  XXXIX.,  r.  1 ;  but  we  think  that  the 
ning  words  of  that  rule  down  to  and  including  the  word 
ding,'  apply  to  cases  in  which  the  trial  has  been  by  a  jury, 
a  verdict  has  been  given,  or  perhaps  to  cases  in  which  the 
^e  sitting  without  a  jury  has  found  questions  of  fact  separately 
Q  his  judgment.  In  such  cases,  a  motion  for  a  new  trial  may 
nade  to  this  Couit  under  that  inile. 

iut  where  the  judge,  sitting  without  a  juiy,  has  simply  given 
^ent,  the  mode  of  procedure  for  a  di&satisfied  party  is  that 
scribed  by  Ord.  LVIII.  The  defendant's  procedure,  therefore, 
rrong  in  form;  but  we  think  we  may,  under  Ord.  LXI V.,  r.  7, 
3nd  the  time  for  giving  notice  of  appeal.  This  ease  falls 
bin  one  of  the  classes  of  cases  mentioned  in  WaZker  v. 
Zinley  (g),  in  which  the  Court  will  extend  the  time  for 
ealing  even  from  a  final  judgment;  in  the  present  case  an 
aistakeable  notice,  though  in  an  informal  waj^  has  been  given 
bin  the  prescribed  time,  of  the  defendant's  determination  to 
eal.  The  defendant  will  have  to  pay  the  costs  of  the  da3^  The 
per  order  to  make  is  that  this  motion  be  dismissed  with  costs, 
[  that  the  time  be  enlarged  for  one  month  from  this  date,  for 
^ing  a  notice  of  appeal. 

Order  accw^diTigly, 
Solicitor  for  plaintiff:  P.  J.  Wilson. 
iolicitor  for  defendant :  Potts. 

P.  S.  D. 

(/)  Williams,  Holroyd  andKsBFERD,  J  J.  {g)  Ante  VoL  XL,  966. 


Digitized  by  VjOOQiC 


VOL.  Xn.]  XLIX  VICT.  79 


SMITH  (AfPCLLAirr)  v,  M*CAETHY  akb  Othbbs  (Obspoudckts).  f.  c. 

BfeOmefUr— Death  of  pkUntif  be/ore  trial— Burvival  6/  action,  1886 

In  im  action  of  ejectmtot,  if  the  l>laintiff  die  before  trilJ,  the  action  ab&tet         March  3. 
merely ;  it  does  not  die. 

Afpsal  £rom  an  order  of  Cope,  J.,  that  the  plaintifi  should 
give  security  for  the  defendiuits'  costs  in  ibis  action,  and  that,  in 
tbe  meantime,  all  proceedings  should  be  stayed. 
,  The  action  was  in  ejectment.  The  affidavits  in  support  of  the 
application  to  tlie  learned  judge  showed  that  the  plaintiff  had 
previously,  in  June  1879,  sued  the  defendants  in  the  County 
Oourt  Melboume  for  trespass,  the  trespass  being  their  occupation 
of  the  same  prraodses,  and  judgment  was  given  for  the  defendants. 
This  Judgment  was  removed  into  the  Supreme  Court,  aud  execu- 
tion issued  thereon  for  the  costs,  which  were  not  paid.  Another 
action  of  trespass  was  brought  in  December  1879,  in  respect  of  the 
same  premise^  by  a^  alleged  tenant  of  the  plaintiff,  in  which  judg- 
ment was  given  for  the  defendant.  The  plaintiff  was  a  mamed 
'woman  having,  as  the  defendants'  believed,  no  separate  property* 

The  answering  affidavit  stated  that  the  plaintiff  was  possessed 
-of  property  to  her  separate  use  beside  the  land  the  subject  of  this 
action. 

The  learned  judge  on  14th  September  1885  made  the  order 
appealed  from.  The  plaintiff  died,  but  no  suggestion  of  that  fact 
was  entered.  On  25th  February  1886  the  executors  of  the 
plaintiff  obtained  an  order  from  Higinbotham,  J.,  that  the  pro- 
ceedings in  the  action  should  be  continued  in  the  names  of  such 
executors  as  plaintifis. 

Sood,  for  the  respondents — An  action  of  ejectment  does  not 
survive  to  executors.  It  is  an  action  of  tort;  it  is  brought 
in  respect  of  an  alleged  trespass  on  the  land:  9  Vin. 
Ah.,  S50-1,  par.  6.  Formerly,  where  a  plaintiff  died  before 
trial,  the  executor  could  only  proceed  under  the  enactment 
m  "The  Common  law  Procedure  Statute  1865"  (No.  274), 
«ec  167,  whidi  is  now  repealed  by  "  Tbe  Judicature  Act  1883  " 
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(No.  761),  and  nothing  has  been  substifcuted  for  it  The  survival 
of  the  action  of  ejectment  is  treated  as  depending  upon  the  corres- 
ponding enactment  in  England :  Cole  on  JSjectment,  350.  At 
Common  Law  such  an  action  begun  by  the  testator  did  not 
survive  :  1  Vin.  Ab.  62,  "  Abatement/'  par.  11,  At  present  the 
Orders  of  Cope,  J.,  and  Higinbotham,  J.,  are  in  conflict 


Forlonge,  for  the  appellant — The  second  order  is  simply  that 
any  further  proceedings  which  can  be  taken  shall  betaken  by  the 
executors :  e.g.,  to  set  aside  the  order  of  Cope,  J.  It  is  submitted 
that  the  action  is  one  which  can  survive  to  executors:  4  Ed.  IIL, 
c.  7,  which  is  always  construed  liberally.  We  object  to  the  order 
of  Cope,  J.,  which  is  appealed  against,  because  it  was  made  on 
the  ground  that  the  action  is  the  same  as  the  action  in  the  County 
Court;  also,  because  the  judge  could  not  compel  a  married 
woman  to  give  security  for  costs :  JoLcob  v.  Isaac  (a);  JRarulaUy* 
Payne  (6). 

Hoody  for  the  respondents— The  Act  4  Ed.  Ill,,  c.  7,  means 
merely  that  an  executor  may  himself  bring  an  action  for  a 
trespass  committed  during  the  lifetime  of  his  testator. 

[WiLLUMS,  J.  In  Day's  Common  Law  Procedure  Acts,  the 
enactment  corresponding  to  sec.  167  here,  is  treated  .as  a  necessary 
consequence  of  the  abolition  of  the  fictitious  actions  of  ejectment 
previously  in  use.] 

On  the  merits  there  had  been  two  previous  actions  in  the  County 
Court  for  the  same  cause  of  action  substantially.  The  learned 
judge  considered  this  third  action  to  be  vexatious,  and  he  acted 
within  his  powers  as  a  judge  of  this  court  in  staying  this  action 
until  security  should  be  given  for  the  costs :  "  The  Common  Law 
Procedure  Statute  1865"  (No.  274),  sec.  187,  is  not  repealed.  The 
form  also  of  the  order  is  substantially  correct  Proceedings  are 
to  be  stayed  until  security  shall  have  been  given.  The  notice  of 
appeal  seeks  tp  have  the  order  rescinded,  on  the  ground  that  the 
judge  had  no  jurisdiction  to  make  it ;  but  the  objection  is  really 

(o)  dOCh.D.  418;  54  L.J.  (Cfa.),  1136.     (6)  23  Ch.D.  288;  52  L.J.  (Clu),  544. 
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to  the  form  of  the  order.  The  appellants  entered  no  suggestion 
of  the  death  of  their  testator  the  plaintiff;  it  came  out  acci- 
dentally. 

Per  Curiam  (c).  We  can  amend  the  order  so  as  to  set  it 
right  in  point  of  form  :  that  proceedings  be  stayed  until  the  costs 
of  the  actions  in  the  County  Court  be  paid,  no  costs  of  this  appeal 
being  given.  We  th  'k  an  action  of  this  kind  abates,  but  does 
not  die,  on  the  death  c    the  plaintiff. 

Order  accordingly. 

Solicitor  for  appellants :  Godfrey, 

Solicitors  for  respondents :  Oillott,  Croker  &  Snowden, 


(c)  Williams,  Holroyd  and  Eebferd,  J  J. 
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DALY  (RBSPOin>BNT)  v,  EOAN  (Appbllant). 

Svprtm  Comrt  RtUes  1884,  Ord.  XIV.,  r.  l—SpecidUy  indorsed  wrU^Order  for 
leave  to  eignJtidgmefU — DiaptUed  facta — Tender. 

The  rammary  jurisdiction  under  Supreme  Court  Rtdea  1884,  Ord.  XIV.,  r.  1,  to 
grut  fiberty  to  sign  final  judgment,  is  not  to  be  exercised  when  the  defendant  has 
any  plausible  ground  of  defence,  or  disputes  any  material  facts. 

Where  a  tender  of  the  amount  due  has  been  made  by  means  of  cheques  which 
vers  not  rejected  on  the  ground  they  were  not  money,  this  tender  can  only  be 
got  rid  of  by  a  demand  on  the  defendant  personally  and  a  refusal  by  him  to  pay. 

Appeal  from  an  Order  of  Higinbotham,  J. 

The  plaintiff's  claim  was  for  money  received,  in  respect  of  rents 
collected  by  the  defendant  for  the  plaintiff  in  December  1884,  and 
January  1885.  The  writ  of  summons  in  the  action  was  dated 
19ih  November  1885.  The  defence,  dated  8th  December,  was  a 
tender  made  on  27th  January  1885,  and  payment  into  Court 
Application  was  made  under  Supreme  Court  Rules  1884  Ord.  XIV., 
r.  1,  to  the  learned  Judge,  which  was  heard  on  11th  December,  for 
an  Order  to  sign  fiual  judgment  for  the  amount  indorsed  upon  the 
writ,  with  interests  and  costs.  The  plaintiff's  affidavit  in  support 
of  this  application  stated  that  the  defendant  had,  on  27th 
January  1885,  sent  him  accounts  of  his  receipts,  deducting  his 

V.LR.,  VoL  Xn.  P 
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commission,  showing  a  balance  which  was  the  amount  now  sued 
for,  and  sent  him  therewith  cheques  representing  such  amount; 
that  the  plaintiff  returned  the  cheques,  being  advised  that  the 
acceptance  of  them  might  prejudice  his  position  on  a  counter- 
claim pleaded  by  him  in  an  action  brought  by  the  defendant 
against  him  to  recover  a  balance  alleged  to  be  due  upon  a  con- 
tract for  the  erection  of  certain  houses  for  the  plaintiff,  such 
counterclaim  being  for  penalties  under  the  contract,  and  for 
money  paid  for  the  present  defendant;  that  that  action  was 
tried  in  August,  and  resulted  in  a  verdict  for  the  present 
plaintiff  upon  the  claim,  and  for  the  now  defendant  on  the 
counterclaim ;  that  application  was  made  by  the  present  plaintiffs 
solicitor  on  13th  November,  for  payment  of  the  amount  now  due, 
but  the  defendant's  solicitor  refused  to  pay  it ;  that  the  defen- 
dant's solicitor  wrote,  12th  November,  in  answer  to  the  letter  of 
the  plaintiffs  solicitors,  requiring  payment,  that  he  would  write 
them  about  it  after  he  had  seen  his  client ;  that  he  did  not  so 
write  before  the  writ  was  issued,  though  another  request  was 
made  by  letter  of  13th  November  for  payment. 

The  answering  affidavit  stated  that  the  defendant's  solicitor 
never  refused  to  pay  the  amount. 

The  learaed  Judge  ordered,  15th  December,  that  the  plaintiff 
might  sign  final  judgment  for  the  amount  indorsed  on  the  writ 
without  costs,  and  that  the  costs  of  that  application  should  be 
paid  by  the  defendant. 

The  notice  of  appeal  sought  to  have  this  Order  set  aside.  A 
note  of  the  remarks  of  the  learned  Judge,  in  making  the  Order, 
was  set  out  on  affidavit  to  the  effect  that  the  defence  of  tender 
and  payment  into  Court  is  not  a  defence  to  the  plaintiff's  claim, 
on  the  merits ;  that  it  was  a  good  defence  for  costs  up  to  the  time 
the  defence  was  put  in,  and  no  further ;  that  it  was  not  proper 
that  the  action  should  be  suffered  to  proceed  merely  for  the  purpose 
of  determining  who  was  to  pay  the  costs  of  it. 


Isaacs,  for  the  appellant— This  Order  ought  not  to  have 
been  made,  or,  at  any  rate,  the  respondent  ought  not  to  have  been 
deprived  of  the  costs  of  the  action,  if  his  defence  was  right ;  he 
should  have  had  liberty  to  defend.  The  action  was  commenced  on 
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28th  November;   the  defence  of  tender  was  put  in  on  10th  ^-^ 

December ;  bnt  on  7tb  December  the  plaintiff  applied  for  summary  1886 

jadgment.  The  plaintiff  used  a  letter  of  the  defendant's  which  dalt 
he  had  received  months  previously^  stating  an  account ;  but  the  ^^ 
plaintiff  returned  the  cheque  sent  therewith  for  the  balance 
admitted^  lest  the  receipt  of  it  should  prejudice  his  counterclaim 
in  another  action  by  the  defendant  against  him.  The  actions^ 
however,  were  quite  independent  of  one  another.  A  plain- 
tiff is  not  entitled  to  summary  judgment,  unless  his  case  is 
perfectly  clear.  Nothing  whatever  was  said  before  the  learned 
Judge  about  any  demand  and  refusal  after  tender.  The  Judge 
said  the  defendant  had  a  right  to  raise  the  defence  of  tender; 
that  is  a  defence  to  the  action,  which  would  carry  costs.  There 
has  been  no  personal  demand  upon  the  defendant,  or  by  the 
plaintiff,  before  action.  The  only  demand  pretended  was  upon  the 
defendant's  solicitor,  acting  for  him  in  the  other  action ;  and  he 
did  not  refuse  :  Edwards  v.  Yeates  (a).  The  learned  Judge  had 
no  jurisdiction  to  effect  such  a  compromise.  Even  if  there  be 
some  evidence  of  a  demand,  there  is  also  evidence  to  the  contrary, 
and  the  matter  is  at  least  doubtful  The  Judge  had  no  discretion 
enabling  him  to  deprive  a  successful  party  of  costs. 

[Williams,  J.  If  the  plaintiff  wanted  to  get  rid  of  the  tender 
which  had  been  made,  he  ought  to  have  made  a  demand  upon 
the  defendant  personally.] 

•  Dr.  Madden,  for  the  respondent — ^In  the  other  action,  the  now 
defendant  was  suing  for  work  under  a  contract;  the  plaintiff 
defended  and  counterclaimed  for  non-fulfilment  of  that  contract; 
he  thought  his  counterclaim  might  be  prejudiced  by  acceptance 
of  the  cheque.  There  was  no  legal  tender,  for  a  cheque  and  not 
money  was  offered ;  a  receipt  also  was  asked  for. 

[Williams,  J.  The  plaintiff  did  not  return  the  cheque  on  that 
ground.] 

Nothing  was  said  to  indicate  a  waiver  of  a  proper  tender.  The 
defendant  has  not  satisfied  the  learned  Judge  that  he  had  a  good 

(a)  Ry.  k  Mo.  360. 
F2 
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defence  on  the  merits.     Tender  is  not  a  defence  on  the  merits. 
The  real  conflict  is  as  to  who  is  to  pay  the  costs  of  the  action. 

[Williams,  J.  I  think  a  judge  has  no  right  to  try  a  case  on 
affidavits,  if  the  defendant  raise  any  real  doubt  as  to  the  facts,  if 
there  be  any  semblance  of  a  meritorious  defence.] 

The  same  solicitor  of  the  defendant,  afterwards  accepted  service 
for  him  of  the  writ  in  this  action. 


Per  Curiam  (6).  We  think  the  Order  of  the  learned  Judge 
cannot  be  sustained  for  two  reasons.  The  affidavits  show  that  a 
good  tender  had  been  made  before  action.  Cheques  for  the 
amount  due  were  sent  to  the  plaintiff,  which  he  returned  on  a 
specific  ground,  that  acceptance  of  them  might  prejudice  his 
defence  in  another  action;  that  is  an  admission  that,  on  other 
grounds,  the  tender  was  good.  The  plaintiff  has  to  get  rid  of 
that  tender.  iEIe  tries  to  do  so  by  showing  a  subsequent  demand 
upon  the  defendant's  solicitor ;  but  it  does  not  appear  that  the 
solicitor  ever  refused  to  pay ;  even  if  he  had,  that  would  not  be 
enough  to  get  rid  of  the  previous  tender  by  the  defendant.  It 
has  not  been  shown  that  that  demand  came  to  the  defendant's 
knowledge.  But  if  the  plaintiff  had,  on  his  affidavit,  shown  a 
subsequent  demand  and  refusal  before  action,  those  facts  are 
disputed  by  the  affidavits  filed  for  the  defendant.  This  summary 
,  jurisdiction  is  not  intended  to  be  exercised  where  the  defendant 
has  any  plausible  ground  of  defence,  or  disputes  any  of  the  material 
facts.  A  Judge  in  Chambers  is  not  to  try  a  case  on  affidavit  where 
the  facts  are  in  dispute.  The  appeal  must  be  allowed  with  costs; 
the  judgment  must  be  set  aside;  and  the  defendant  will  have 
liberty  to  defend. 

Appeal  allowed. 


Solicitors  for  appellant:  M'Kean  <fc  Leonard, 
Solicitor  for  respondent :  0*Hea. 

(6)  Wnj.iAMB,  HoLROYD  and  Kerferd,  JJ. 
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ATTOKNBY-GENEKAL  v,  MCCARTHY.  P.  C. 

Prtutke—AppecU  to  Full  Cowrt^Freah  evidence— Supreme  Court  Rules  1884,  1885 

Ord,LVIII.,r.4.  j)^^,  9. 

Where  an  application  is  made  under  Order  LVIII.,  r.  4,  of  the  Supreme  Court  i^qm 

EuUs  1884,  for  leave  to  adduce  fresh  evidence  on  an  appeal  to  the  Full  Court  from  ^      , 

the  decision  of  the  Primary  Judge,  the  Full  Court  must  be  satisfied  that  the  ^^^ 
applicsnt  has  some  further  and  better  evidence  to  adduce,  and  that  he  could  not 
with  reasonable  diligence  have  brought  such  evidence  before  the  Court  in  the  first 
bstaoce. 


Motion  under  Order  LVIII.,  r.  4,  of  the  Rules  of  the  Supreme 
Court  1884,  on  notice,  for  leave  on  the  hearing  of  the  appeal  to  the 
Full  Court  from  the  judgment  of  Molesworth,  A.C.J.,  in  this  case 
to  call  and  examine  orally  certain  named  witnesses.  The  facts  of 
the  case  are  stated  in  the  report,  ante  Vol.  XI.,  p.  623. 

The  defendant  now  desired  to  call  new  witnesses  to  prove  what 
took  place  at  the  meeting  of  the  Board  of  Management  on  12th 
July  1877,  and  at  the  meeting  of  the  trustees  and  subscribers  on 
17th  July  1877.  The  defendant's  affidavit  in  support  of  the 
motion  stated  that  at  those  meetings  the  absolute  sale  of  the 
property  of  the  Retreat  to  him  at  a  price  equivalent  to  the  then 
indebtedness  of  the  institution  was  agreed  to;  that  he  was  under 
the  impression  that  witnesses  called  on  his  behalf  at  the  trial 
would  have  as  clear  a  recollection  of  the  proceedings  thereat  as  he 
himself  had,  but  was  surprised  to  find  that  they  remembered 
little  or  nothing  about  the  matter,  and  their  statements  as  to 
their  recollection  of  their  intention  at  the  time  were  in  direct 
opposition  io  the  contents  of  the  minutes  of  the  meetings,  and 
the  conveyance  by  them  to  himself.  He  endeavoured  during 
the  trial  to  obtain  the  evidence  of  some  of  the  other  persons 
present  at  the  latter  meeting,  but  only  succeeded  in  getting  a 
nibacriber  (Henry  Thompson)  to  the  Court  just  after  the  evidence 
in  the  case  had  been  closed.  Since  the  trial  he  had  interviewed 
Kr.  Thompson  and  another  subscriber,  Mr.  Bastings,  who  had  a 
distinct  recollection  of  the  proceedings  at  the  meeting  of  17th  July 
1877;  and  his  solicitor,  Mr.  John  Madden,  also  had  a  clear  recollec- 
tion that  at  both  the  meetings  it  was  decided  that  the  property 
should  be  absolutely  sold  to  him,  and  not  merely  transferred  to  him 
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in  trast.  The  Hon.  James  Munro,  who  was  connected  with  the 
Retreat  from  the  first,  and  who  the  deponent  believed  could  prove 
why  the  sale  to  him  became  necessary,  was  absent  from  the 
colony  when  the  trial  took  place,  and  was  expected  to  return  to 
Melbourne  on  Monday  next. 

a'Becketty  for  the  appellant,  in  support  of  the  motion — The 
application  is  made  under  Order  LVIII.,  r.  4,  upon  notice,  because 
the  special  leave  of  the  Court  is  necessary  where  witnesses 
have  to  be  subpoenaed :  Dicks  v.  Brooks  (a). 

[Williams,  J.  Is  there  any  explanation  given  why  these 
witnesses  were  not  called  at  the  trial  ?] 

One  was  away  from  the  colony,  and  as  to  the  others  the 
plaintiff  thought  they  were  unnecessary,  as  he  expected  that  the 
witnesses  called  would  remember  all  the  facts,  and  was  surprised 
to  find  they  had  forgotten  them.  The  case  cited  is  much  stronger 
than  the  present.  There  is  no  suggestion  of  perjury  in  the 
present  instance,  it  was  mere  forgetfulness  of  the  witnesses  called 
as  to  transactions  of  some  years  ago. 

[Williams,  J.  When  it  was  found  that  the  evidence  was  not 
up  to  the  mark  at  the  trial,  why  did  you  not  get  the  trial  post- 
poned, to  enable  you  to  call  the  other  witnesses  other  than  Mr. 
Munro  ?] 

The  defendant  s  affidavit  states  that  he  did  not  know  where  ta 
find  them  at  the  time  and  was  not  in  a  position  to  know  whether 
they  could  assist  him. 

[Williams,  J.  I  should  be  strongly  disposed  to  grant  this- 
application  if  your  materials  were  sufficient,  but  according  to  my 
impression  they  are  insufficient.  There  is  no  information  afibrded 
in  the  affidavit  why  the  plaintiff  did  not  have  the  trial  postponed 
to  call  other  witnesses  when  he  found  the  first  did  not  come  up 
to  the  mark,  and  he  gives  no  explanation  why  it  was  not  found 
out  beforehand  what  evidence  they  could  give.] 

(o)  13  Ch.  D.  652. 
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K  there    is   any  difficulty  I  ask  leave  to  renew  the  appli- 
cation on  further  materials. 

Higgins,  for  the  respondent,  contra. 

Per  Curiam  (6).    We  express  no  opinion  one  way  or  the  other, 
bat  will  allow  the  application  to  be  renewed. 
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McCarthy. 


The  application  was  now  renewed  on  further  materials. 

The  affidavit  of  William  Madden,  the  partner  of  John  Madden, 
the.defendant's  solicitor,  stated  that  in  getting  up  the  ease  he 
considered  that  the  defendant's  evidence,  if  corroborated  by  the 
four  surviving  trustees  and  by  a  member  of  committee,  would  be 
sufficient  to  prove  that  what  took  place  at  the  meeting  of  the 
Board  of  Management  of  12th  July  1877,  and  at  the  meeting  of 
the  Board  of  Management  and  subscribers  of  I7th  July  1877>  was 
the  absolute  sale  of  the  Retreat  property  to  the  defendant  at  a 
price  equivalent  to  the  then  indebtedness  of  the  institution,  and 
he  accordingly  subpoenaed  them.  Before  the  trial  he  interviewed 
these  witnesses,  and  they  all  informed  him  that  they  would  prove 
that  the  Retreat  property  was  sold  absolutely  to  the  defendant 
without  any  direct  obligation  on  his  part  to  carry  it  on  as  a 
Retreat,  and  that  what  induced  them  to  sell  to  him  was  the 
knowledge  that  he  was  likely  to  continue  the  institution  as  a 
Retreat  for  inebriates.  He  therefore  so  instructed  counsel.  At 
the  date  of  the  trial  one  of  these  witnesses  was  dangerously  ill,  his 
evidence  was  unavailable,  and  he  died  two  or  three  days  afterwards. 
He  did  not  produce  any  other  witnesses  as  he  thought  it  would 
only  burden  the  evidence.  For  the  same  reason  Mr.  John  Madden, 
who  was  present  at  the  meetings,  was  not  called.  At  the  trial 
he  was  greatly  surprised  at  the  witnesses  stating  that  they  did  not 
intend  to  sell  the  property  to  the  defendant,  and  he  advised  the 
defendant  to  try  and  get  two  or  three  of  the  other  persons 
present  at  the  meeting  of  17th  July  1877  to  prove  what  took 
place  thereat.  He  succeeded  in  getting  a  Mr.  Thompson,  but  he 
arrived  in  Court  just  too  late  to  give  his  evidence,  as  the  case  was 

(6)  HlGIKBOTHAM,  WiLLIAMS  and  HOLROYB,  JJ. 
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then  closed.  There  being  no  additional  evidence  available  at 
the  moment  and  it  being  somewhat  doubtful  whether  the  defen- 
dant could  get  any  further  distinct  evidence  as  to  the  sale^  or  as 
to  what  took  place  at  the  two  meetings,  within  such  time  as  the 
Court  would  be  likely  to  allow  him  to  produce  such  evidence,  his 
counsel  did  not  advise  an  adjournment  of  the  t|:ial  for  the  purpose 
of  trying  to  obtain  such  evidence. 

The  defendant  also  made  a  further  affidavit  that  he  had 
written  to  Dr.  Hearn,  one  of  the  witnesses  called,  asking  him  to 
explain  what  he  meant  by  the  expression  which  he  used  in  his 
evidence  at  the  trial,  viz.,  **I  did  not  regard  it  in  the  nature  of  a  sale 
or  a  bargain,  but  merely  as  a  change  of  administration,"  and  he 
received  a  reply  stating  that  under  the  resolution  a  sale  without 
limitation  was  intended  and  that  it  was  true  they  all  supposed 
McCarthy  would  continue  to  carry  on  the  institution,  and  that  he 
thought  his  evidence  expressed  those  two  facts,  and  that  the 
above  words  were  merely  an  expression  of  opinion  that  they 
intended  that  the  institution  should  continue  as  before  but  under 
his  sole  direction. 


Weigall,  for  the  appellant,  in  support  of  the  motion — The  view 
taken  by  the  learned  Primary  Judge  was  not  argued  at  the  bar, 
viz.,  that  there  was  no  sale,  but  merely  a  change  of  administra- 
tion. The  only  evidence  of  its  not  being  a  sale  was  an  expression 
of  Dr.  Heam's,  which  he  can  explain  according  to  the  affidavit 
now  made.  The  plaintiff  was  taken  by  surprise  by  the  weakness 
of  the  evidence  which  the  witnesses  he  called  could  give.  This 
is  an  application  which  should  be  granted  under  Order  LVIII, 
r.  4 :  Sanders  v.  Sanders  (c) ;  Bigaby  v.  Dickinson  (rf). 

Webb,  Q.C.,  for  the  respondent,  was  not  called  upon. 

Per  Curiam  (e).  This  is  a  motion  made  by  one  of  the  defen- 
dants, Charles  McCarthy,  for  leave  to  adduce  further  evidence  on 
the  hearing  of  the  appeal  from  the  decision  given  by  the  learned 
Primary  Judge  against  him.     The  application  is  made  under 

(c)  19  Oh.  D.  373.  {d)  4  Oh.  D.  24. 

(e)  HoLROTD,  CoFS  and  Kulfibd,  JJ. 
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Order  LYIII.,  r.  4.,  and  we  think  it  is  an   application  which 
should  be  entertained  with  great  caution.     The  Rule  says: — 

"TheFullCJonrt  shall  have  all  the  powers  and  duties  as  to  amendment  and 
otherwise  as  jihe  Court  of  first  instance,  together  with  fuU  discretionary  power  to 
receive  further  evidence  upon  questions  of  fact.  .  .  .  Upon  appeals  from  a 
judgment  after  trial  or  hearing  of  any  cause  or  matter  upon  the  merits  such 
fortiier  evidence  .  .  .  shall  be  admitted  upon  special  grounds  only,  and  not 
witfaont  special  leave  of  the  Court." 

We  think  that  under  that  Rule  it  is  incumbent  upon  the  party 
who  applies  for  leave  to  adduce  fresh  evidence  to  show  two 
things.  First  of  all,  that  he  has  some  further  and  better  evi- 
dence to  adduce;  and  secondly,  that  he  could  not,  with  reason- 
able diligence,  have  brought  that  evidence  before  the  Court  in 
the  first  instance.  The  affidavits  produced  do  not  satisfy  the 
Court  upon  either  of  those  points.  We  think  that  it  is  not 
shown  that  the  applicant  might  not,  if  he  had  used  reasonable 
diligence,  have  produced  in  the  Court  below  such  evidence  as  he 
alleges  he  now  has  ;  and  he  has  not  satisfied  us  that  he  might  not 
have  ascertained  before  what  evidence  the  witnesses  whom  he  did 
<!all  were  prepared  to  give,  in  which  case  he  would  not  probably 
have  called  them,  but  would  have  sought  for  his  other  evidence 
in  the  first  instance  if  he  had  any.  We  have  ho  affidavits 
from  any  of  the  witnesses  now  proposed  to  be  called,  and  we  do 
not  feel  sure  that  any  of  these  gentlemen  would  be  prepared  to 
give  any  evidence  in  favour  of  the  applicant.  With  regard  to  Dr. 
Heam,  the  letter  written  by  him  set  out  in  the  applicant's  affidavit 
is  even  more  vague  with  reference  to  the  evidence  he  is  now 
prepared  to  give  than  the  evidence  he  actually  gave  in  the  Court 
below.  For  these  reasons  we  think  that  this  motion  should  be 
dismissed,  with  costs. 

Solicitors  for  the  appellant :  Madden  Jk  Son. 
Solicitor  for  the  respondent:  Sutherland,  Crown  Solicitor. 

A.  J.  A. 
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MONK  V.  WOODS. 

Practice—Supreme  CouH  Rules  1884,  Ord.  LVIIL,  r  .i^ Appeal— Fresh  evidenu— 
Appeal  on  question  of  fact. 

The  Court  does  not  encoarage  applications  to  adduce  freslb  evidence  on  appeal, 
and  will  not  grant  them  unless  good  reason  is  shown  for  not  having  adduced  that 
evidence  to  the  Court  below. 

A  judge  who  tries  a  case  without  a  jury  stands  as  to  the  facts  in  the  same 
position  as  a  jury,  and  his  decision  will  not  be  set  aside  by  the  Full  Court  where 
there  is  a  conflict  of  evidence. 

Appeal  by  the  plaintiff  from  a  decision  of  Molesworth,  A.C.J., 
reported  ante  Vol.  XI.,  p.  654. 

Cooper,  for  the  appellant,  applied  for  leave  to  adduce  fresh 
evidence — Affidavits  have  been  filed  on  which  the  application  is 
grounded. 

1^666,  Q.C.,  for  the  respondent — The  practice  is  to  apply  before- 
hand for  leave  to  call  fresh  evidence :  Dicks  v.  Brooks  (a).  Then 
we  would  have  an  opportunity  of  answering  any  affidavits. 

[HoLROYD,  J.     Has  no  notice  of  motion  been  given  ?] 

Cooper — No ;  but  the  notice  of  appeal  states  that  the  plaintifi 
would  apply  for  leave  to  call  fresh  evidence. 

Per  Curiam  (6);  We  will  hear  what  the  appeal  is  first,  and 
then  we  can  see  whether  it  is  a  proper  case  in  which  to  allow 
fresh  evidence  to  be  called  or  not. 

Cooper  and  Goldsmith,  for  the  appellant — The  case  must  now 
be  decided  under  the  new  law  enacted  by  the  Act  No.  873,  by 
which  it  is  provided  that  land  is  to  be  held  to  be  in  the  possession 
of  the  rightful  owner  until  it  has  been  proved  to  be  fifteen  years 
out  of  his  possession.  The  special  grounds  upon  which  we  apply 
for  leave  to  adduce  fresh  evidence  are  set  out  in  an  affidavit  of 
J.  S.  Woolcott,  the  plaintiff's  solicitor,  who  states  that  if  the  case 
had  come  on  when  first  in  the  list  and  had  not  been  adjourned  on 

(a)  13  Ch.  D.  652.  (6)  Holrotd,  Cope  and  Esrford,  JJ. 
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the  defendant's  application,  the  plaintiff  could  have  called  as  a  f.  c. 

witness  G.  K.  Johnston,  who  had  told  him  that  he  could  prove  1886 

that  his  father  held  the  land  in  dispute  in  his  hands  for  sale  for         m^ 
two  years;  but,  after  the  adjournment,  Johnston  changed  his  *^- 

residence  without  giving  the  plaintiff  any  information,  and  his  new 
residence  was  not  found  out  by  the  plaintiff  till  22nd  September, 
when  he  was  from  home,  and  his  wife  did  not  know  where  he  was. 

[HoLROYD,  J.  Was  anj'^thing  said  to  the  learned  Judge  about  a 
postponement  ?] 

No. 

[HoLROTD,  J.     If  he  was  an  important  witness  you  ought  to 
have  mentioned  it] 

Then  there  is  the  additional  evidence  of  a  Mrs.  Isaacs  very 
material  to  the  plaintiff's  case,  which  has  only  come  to  his  know- 
e  within  the  last  few  days. 


[HoLROYD,  J.  First  of  all  search  for  Mr.  Johnston  was  post- 
poned to  the  19th  of  the  month,  and  the  trial  came  on  on  the  21st. 
His  whereabouts  was  known  to  you  before  the  end  of  the  trial, 
and  no  application  whatever  was  made  to  the  learned  Primary 
Judge  at  the  trial  for  a  postponement  in  order  that  he  might  be 
produced.  It  has  been  held,  and  we  think  very  properly,  that 
the  Kule  as  to  allowing  fresh  evidence  to  be  adduced  on  an  appeal 
most  be  acted  on  with  very  great  caution.  In  this  case  no  real 
special  ground  has  been  given  to  us  for  allowing  it.  There  is  no 
reason  why  the  evidence  should  not  have  been  adduced  before 
the  learned  Judge  below,  but  the  plaintiff  chose  to  take  the  risk 
of  a  decision  in  his  favour,  and  when  he  finds  that  the  decision 
is  against  him  he  asks  to  have  further  evidence  called.  As  I  have 
sadd,  it  is  an  indulgence  which  is  granted  only  on  very  special 
grounds.] 

In  Mason  v.  Mason  (c)  further  evidence  of  a  petitioner  was 
allowed  on  an  appeal  from  a  decision  dismissing  a  petition  of  the 
appellant  for  dissolution  of  marriage. 

(c)  62  L.J.,  P.D.  &  A.  27. 
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[HoLROTD,  J.  That  was  a  matter  with  which  the  Court  had 
to  deal  The  Court  had  there  to  determine  whether  there  had  or 
had  not  been  such  unreasonable  delay  as  to  justify  them  in 
granting  or  refusing  thd  prayer  of  the  petition.] 

Webb,  Q.C.,  and  Duffy,  for  the  respondent,  were  not  called  on. 

Per  Curiam  (d).  We  are  of  opinion  that  no  sufficient 
special  grounds  have  been  adduced  to  the  Court  to  induce 
it  to  allow  further  evidence  to  be  given  on  this  appeal. 
The  evidence  might  have  been  brought  forward  at  the 
trial  if  it  was  required,  and  we  think  it  would  be  a  very 
dangerous  thing  to  encourage  applications  of  this  kind.  It  might 
lead  to  litigants  not  calling  witnesses  who  might  have  been  caUed 
at  the  trial,  but  taking  the  chance  of  dispensing  with  their 
evidence,  and  then  when  the  judge  decides  against  them,  trying 
to  adduce  the  evidence  of  a  witness  who  knew  all  the  evidence 
previously  given,  and  might  prepare  a  story  on  a  most  important 
point. 

Upon  the  case  as  it  stands  there  is  a  good  deal  of  conflicting 
evidence  as  the  judgment  itself  shows.  But  it  appears  to  us  that 
the  learned  Judge  has  decided  the  case  upon  the  facts,  and  there 
being  evidence  both  ways  there  is  no  reason  why  we  should  alter 
his  decision.  A  judge  when  he  tries  a  case  without  a  jury 
stands  as  to  facts  in  the  same  position  as  a  jury,  and  his  decision 
ought  not  to  be  set  aside  by  the  Full  Court  on  light  grounds. 
For  these  reasons  we  think  the  appeal  should  be  dismissed  with 
costs. 


Solicitor  for  appellant :  J.  S.  Wodcott. 
Solicitors  for  the  respondent :  Madden  &  Son. 

{d)  HoLROTD,  Cope  mnd  Kzbjksd,  JJ. 


A.  J.  A. 
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HURST  V,  HtJRST.  M0LE8W0BTH,  J. 

"TegUtmeniary   expenses** — Duty  under  ** Duties    on    the   Eatatea  oj  Deceased  1835 

PenoM  Statuie  1870"  {No.  388)—"  The  Wills  Statute  1864"  {No,  222),  «.  j^^  ^0,  24. 

Zl— Lapse— Oift  to  children  as  a  eltus — Child  dead  at  date  of  will— Mis-recital  jS    /^  .  * 

fit  ciodkXL — Qifi  by  implication. 

F  'C 
A  proTirion  in  a  will    charging   a  particular  legatee    with   "testamentary  '-  ' 

expenses"  will  not  exonerate  other  devisees  and  legatees    from  paying  their  \%8% 

proporticm  of  the  duty  payable  under  the  **  Duties  on  the  Estates  of  Deceased        March  11 

P«rjoiwfito«trfel870"(No.  388).  ' 

Where  a  bequest  is  made  to  a  testator's  children  without  naming  them,  one  of 
^lom  at  the  date  of  the  will  has  died  leaving  issue,  such  issue  will  take  nothing 
under  the  bequest,  for  sea  31  of  "  The  WiUs  Statute  1864  "  (No.  222),  applies  only 
to  cases  of  a  strict  lapse. 

A  testator  made  a  codicil  in  the  following  terms:—  "  I  desire  the  2000^.  be- 
qiiesthed  in  my  will  to  Alice  Brentnall  to  be  placed  in  the  hands  of  .  .  as  trus- 
teei,  to  hold  the  said  sum  in  trust,  for  the  use  and  benefit  of  Alice  Brentnall  and 
her  children  after  her,  to  be  invested  as  the  said  trustees  may  think  fit,  and  the 
interest  paid  to  Alice  Brentnall;  and  after  her  death  to  be  used  for  the  benefit  of 
her  children  and  divided  share  and  share  alike  when  the  youngest  reaches  the  age 
of  tventy-one."  The  testator  had  not,  in  fact,  made  any  such  bequest  in  his  will, 
or  even  mentioned  the  name  of  Alice  Brentnall  or  her  children. 

Heldf  that  he  had  clearly  indicated  that  she  and  her  chi^en  should  have  the 
ram,  and  that  they  were  therefore  entitled  to  it. 

Action  by  Susan  Hursfc,  Alice  Eliza  Hursfc,  and  Herbert  Hurst 
an  infant  by  bis  next  friend,  against  Susannah  Wean  Hurst, 
Gteorge  Hurst,  William  Frederick  Holmes,  and  Alice  Brentnall,  to 
have  the  estate  of  George  Hurst  deceased  administered  under  the 
direction  of  the  Court,  and  to  take  the  opinion  of  the  Court  as  to 
the  construction  of  his  will. 

The  testator  resided  near  Sydney,  New  South  Wales,  and  died 
in  June  1885,  leaving  real  and  personal  property  in  Victoria  of 
the  value  of  74,572i.  18s.  8d.,  and  real  and  personal  property  in  New 
South  Wales  of  the  value  of  37,811?.  68.  3d 

By  his  will,  dated  1  st  September  1879,  he  appointed  his  wife 
the  defendant  Susannah  Wean  Hurst  and  his  son  the  defendant 
George  Hurst  executors  and  trustees,  and  bequeathed  to  his  wife  a 
legacy  of  600i.,  and  the  books,  furniture,  plate,  linen,  glass, 
china,  pictures,  prints,  and  other  household  eflfects,  horses, 
carriages,  and  harness,  of  which  he  should  be  possessed  at  the 
time  of  his  decease,  and  all  monies  which  might  be  in  his  house, 
or  to  bis  credit  in  any  bank  or  banks  on  current  account,  and  not 
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MOLBswoRTH,  J.  on  special  deposit,  subject  to  the  payment  by  her  of  all  his  just 
1885  debts,  funeral,  and  testamentaiy  expenses.      He  then  devised  all 

his  real  and  leasehold  estates  to  his  trustees  upon  trust  that  they 
should  during  the  minority  of  any  of  his  children,  receive  the 
rents,  &c.,  and  thereout  pay  the  rates,  &c.,  and  other  outgoings, 
and  hold  the  residue  upon  the  trusts  thereinafter  declared  con- 
cerning the  same,  with  a  trust  for  sale  when  all  his  children 
were  of  age.  He  then  bequeathed  the  residue  of  his  personal 
property  to  his  trustees  upon  trust  to  convert  into  money  and 
invest.  He  then  directed  that  out  of  any  monies  arising  from  his 
real  and  leasehold  estates  and  residuary  personal  estate,  his  wife 
should  be  paid  an  annuity  of  lOOOZ.  durante  viduitate,  with  a 
trust  of  the  residue  for  "  all  his  children  or  any  child  who  being  sons 
or  a  son  should  have  attained  or  should  attain  the  age  of  twenty- 
one  years,or  being  daughters  or  a  daughter,  should  have  attained  oi 
should  attain  that  age,  or  should  have  been  married  or  should 
marry  under  that  age,  and  if  more  than  one  in  equal  shares,"  the 
share  of  children  being  a  son  or  sons  to  be  paid  as  soon  as 
possible  after  the  sale  of  the  real  estate,  and  being  daughters  to 
be  held  on  trust  for  their  separate  use.  In  1882  a  codicil  was 
made  by  the  testator  immaterial  to  the  present  action  ;  and  on 
30th  June  1885,  shortly  before  his  death,  he  made  a  second  codicil, 
which  was  written  by  his  son  at  his  dictation,  in  the  following 
words : — "  I  desire  the  2000i.  bequeathed  in  my  will  to  Alice 
Brentnall  to  be  placed  in  the  hands  of  George  Hurst  physician 
of  Sydney,  and  Henry  Colyer  solicitor  Sydney,  as  trustees,  to 
hold  the  said  sum  in  trust  for  the  use  and  benefit  of  Alice 
Brentnall  and  her  children  after  her,  to  be  invested  as  the  said 
trustees  may  think  fit,  and  the  interest  paid  to  Alice  Brentnall 
and  after  her  death  to  be  used  for  the  benefit  of  her  children,  and 
divided  share  and  share  alike  when  the  youngest  reaches  the  age 
of  twenty-one."  There  was  no  bequest  to  Alice  Brentnall  in  the 
will  nor  was  her  name  mentioned  in  it. 

One  of  the  testator's  married  daughters,  Mary  Holmes,  died 
before  the  will  was  executed  leaving  a  son,  the  defendant 
William  Frederick  Holmes,  to  whom  she  bequeathed  all  her  pro- 
perty. The  testator  had  no  knowledge  of  her  death  when  he 
executed  his  will. 
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The  questions  on  which  the  opinion  of  the  Court  was  desired,  molesworth,  j. 
were:  (1),  whether  the  legacy  to  Mrs.  Hurst  was  subject  to  the  1335 

payment  of  the  probate  duties  in  New  South  .Wales  and  in  hubst 
Victoria  (which  amounted  to  about  4000Z.)  (2)  Whether  Mrs. 
Hohnes  took  any  interest  under  the  will,  and  whether  there  had 
been  a  lapse  of  such  interest  (if  any),  and  whether  the  defendant 
William  Frederick  Holmes  had  now  any  interest  under  the  will. 
(3)  Whether  there  was  a  valid  gift  of  20002.  to  the  defendant 
Alice  Brentnall  under  the  second  codicil. 

Topp,  for  the  plaintiffs — ^It  is  submitted  for  the  plaintiff  that 
the  widow  takes  the  legacy  subject  to  the  payment  of  the  probate 
duty  both  in  Victoria  and  New  South  Wales.  Under  the  ''Duties 
on  the  Estates  of  Deceased  PersoTis  Statute  1870"  (No.  388),  sec. 
10,  the  duty  is  to  "  be  deemed  to  be  a  debt  of  the  testator  or  in- 
testate to  Her  Majesty,  and  shall  be  paid  by  any  executor  or  ad- 
ministrator with  the  will  annexed  out  of  the  personal  estate  of  the 
testator  after  payment  of  the  testamentary  and  funeral  expenses 
in  priority  to  all  debts  of  the  testator."  Sec.  12  makes  the  pay- 
ment of  it  a  condition  precedent  to  the  proof  of  the  will,  and  ^ 
therefore  a  testamentary  expense  in  any  case.  The  duty  is  there- 
fore either  a  debt  or  a  testamentary  expense,  and  the  legacy  is 
expressly  made  by  the  will  subject  to  the  payment  of  both  debts 
and  testamentary  expenses.  The  Courts  have  gone  so  far  as  to 
hold  that  the  costs  of  an  administration  suit  are  a  testamentary 
expense,  though  they  have  not  been  incurred  until  after  the  will 
has  been  proved ;  Penny  v.  Penny  (a);  Miles  v.  Harrison  (6); 
Harloe  v.  Harloe  (c).  The  Act  relating  to  probate  duty  in  force 
in  New  South  Wales  is  the  "Stamp  Duties  Act  of  1880,"  44  Vict 
No.  3,  part  11.^  and  though  it  differs  in  some  small  respects  from 
the  Victorian  Act,  it  is  in  the  main  the  same.  Sec.  51  of  the 
New  South  Wales  Act  is  the  same  as  sec.  10  of  our  Act  except 
that  it  omits  the  words  "  after  payment  of  the  testamentary  and 
funeral  expenses,"  while  sec.  52  is  similar  to  sec.  12  of  the 
Victorian  Act. 

As  to  the  second  question : — The  gift  is  to  all  the  testator's 
children,  not  naming  them.     His  daughter,  Mary  Holmes,  was 

(a)  11  Gh.  D.  440.  (6)  L.B.,  9  Ch.  316.  (e)  L.R.,  20 £q.  471. 
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dead  before  the  execution  of  the  will.  It  is  not  therefore  a 
"  lapse"  and  sec.  31  of  "  The  Wills  Statute  1864"  (No.  222),  does 
not  apply.  Mrs.  Holmes  never  came  within  the  class  to  whom 
the  gift  was  made.  In  the  case  of  Mower  v.  Orr  (d),  the  Court 
held  differently,  because  the  dead  child  was  there  specifically 
named.  The  case  of  Winter  v.  Winter  (e)  was  decided  on  the 
same  ground.  But  where  the  gift  is  to  a  class,  one  of  whom 
dies  before  the  testator,  there  is  no  lapse,  and  sec.  31  does  not 
apply,  as  it  only  applies  in  cases  of  a  strict  lapse:  Olney  v. 
BcUea  (/);  Browne  v.  HammoTid  (g);  1  Jarm,  on  Wills  (4th.  ed.) 
353. 

As  to  the  third  question : — A  mere  direction  in  a  codicil  to  deal 
in  a  certain  way  with  a  sum  therein  stated  to  have  been  given  by 
a  will,  when  it  has  not  been  so  given,  is  inoperative,  for  there  is 
nothing  as  to  which  the  direction  could  apply. 


Fink,  for  all  the  defendants — The  intention  of  the  will  evidently 
is  that  the  widow  should  get  the  5001,  for  her  support  until  the 
executors  should  be  able  to  pay  her  her  annuity.  The  whole 
•legacy  would  be  more  than  swallowed  up  if  she  takes  subject  to 
the  payment  of  the  probate  duty.  The  Act  (No.  888)  does  not  say 
it  shall  be  a  debt,  but  simply  that  for  the  purpose  of  collecting  it 
shall  be  regarded  as  such  ;  indeed  the  Act  is  intituled  an  "  Act  to 
enforce  and  collect  duties."  By  sec.  10  the  testator's  liabilities 
are  put  under  three  heads,  testamentary  expenses,  funeral  ex- 
penses, and  debts,  and  the  last  is  contradistinguished  from  the 
two  former.  If  it  were  a  debt  it  would  be  unnecessary  to  say 
that  it  shall  be  deemed  to  be  a  debt ;  and  indeed  it  would  be 
unnecessary  to  say  anything  about  it  if  it  were  either  a  debt  or 
a  testamentary  expense.  The  Act  of  New  South  Wales  could  not 
have  been  contemplated  by  the  testator,  for  it  was  not  in  force 
when  the  will  was  executed. 

As  to  the  second  question:  If  sec.  31  of  "The  Wills  Statute 
1864  "  (No.  222)  be  construed  liberally  it  will  apply  as  in  Moiuey* 
V.  On'  (d),  and  Winter  v.  Winter  («).  The  question  in  those 
cases  was  not  whether  the   child  was  specifically  named,  but 


{d)   7  Hare  473. 
(e)    5  Hare  306. 


(/)  3  Drew.  319. 
(y)    Johns.  210. 
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merely  whether  there  was  a  bequest  to  a  child  who  had  died  molesworth  j. 
leaving  issue — if  so,  then  the  issue  took.     Those  two  cases  were  ^^^ 

not  referred  to  in  Olifiey  v.  Bates  (A).    But  in  Barkworih  v.  

Y(nmg  {j)  and  Wisden  v.  Wiaden  {k)  they  were  cited,  and  the  v. 

Court  decided  that  the  section  did  apply.  Hubstw 

As  to  the  third  point : — There  Is  a  valid  gift  to  Alice  Brentnall 
of  iOOOL  In  1  Jarm.  on  WiUs  (4th  ed.)  527-8  it  is  laid  down 
that  if  a  testator  unequivocally  refer  to  a  disposition  as  made  in 
his  will  which  in  fact  he  has  not  made,  the  intention  to  make 
SQch  a  disposition  at  all  events  will  be  considered  as  sufficiently 
indicated 

[MoLESWOBTH,  Al.C.  J.  There  is  nothing  to  exclude  the  supposi- 
tion that  there  had  been  some  other  will  which  was  destroyed  or 
has  not  been  found.  Or  perhaps  the  testator  intended  to  make 
the  bequest,  bnt  omitted  to  do  so.  The  codicil  does  not  confirm 
any  previous  will,  so  that  there  is  nothing  to  guide  us  there.] 

The  Court  can  gather  from  the  codicil  a  sufficient  intention 
that  she  should  get  the  legacy,  and  that  is  enough :  Jordan  v. 
Fortescue  (V);  Milner  v.  Milner  (m). 

[Molesworth,  A.C.  J.  There  might  be  some  parol  evidence 
prodnceable.  If  the  writing  of  the  codicil  were  accompanied  with 
any  expressions  on  the  part  of  the  testator  which  would  explain 
it,  it  would  be  a  case  in  which  I  would  be  inclined  to  receive  parol 
evidence.] 

It  was  drawn,  I  believe,  by  his  son-in-law,  who  is  in  Sydney. 

Topp,  in  reply — There  is  no  suggestion  made  on  the  pleadings 
or  throughout  the  case,  that  parol  evidence  could  be  procured. 
An  erroneous  recital  in  a  codicil  would  not  affect  a  gift  in  the 
will  itself:  1  Jarm.  on  Wills  (4th  ed.)  181,  citing  Gordon  v.  Eoff- 
mann  (n),  and  Bunny  v.  Bunny  (p). 

W  3  Dnw.  319.  (0    10  Beav.  259. 

U)  4  Drew  1.  (n»)  1  Yes.  Sen.  106. 

d)  2  Sm.  &  Giff.  396.  (n)   7  Sim.  29. 

(o)  3  Beav.  109. 
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MOLEswoRTH.j.      Sec.  31  of  "  The  WUla  Statute  1864"  (No.  222),  and  all  the  cases 

1885  thereon,  were  fully  considered  hy  your  Honour  in  Broomjield 

j^^^        V.  SumTnerJield  (p)  and  Hayes  v.  Wilson  (q),  and  although  the 

V.  child  was  there  specifically  named  your  Honour  held  her  children 

not  entitled. 

Cur.  adv.  vult 

Dec,  15.  MoLESWORTH,  A.C.  J.    In  this  case  I  have  to  decide  some  points 

on  the  construction  of  the  will  and  codicils  of  the  Eev.  George 
Hurst,  late  of  Burwood,  near  Sydney.  The  will  was  dated  Ist 
September  1879 ;  his  wife  was  appointed  executrix,  his  son 
executor. 

He  bequeathed  to  his  wife  500!.,  and  his  furniture  and  house- 
hold effects,  horses,  carriages,  and  money  to  his  credit  in  bank, 
subject  to  the  payment  by  her  of  all  his  just  debts,  funeral  and 
testamentary  expenses.  There  was  a  provision  for  the  application 
of  the  rents,  &c.,  during  the  minority  of  his  children,  and  a  trust 
when  they  were  all  of  age,  for  sale.  Then  all  his  residuary  pro- 
perty was  left  to  the  same  trustees,  to  be  converted  into  money 
and  invested ;  then  a  charge  of  an  annuity  of  lOOOi.  a-year  for 
his  wife,  ultimately  a  trust  of  residue  for  all  his  children,  or  any 
child  who,  being  sons,  should  attain  21,  or,  being  a  daughter, 
attain  that  age  or  marry,  if  more  than  one  in  equal  shares,  the 
shares  of  children  being  sons  to  be  paid  as  soon  as  possible  after 
the  sale  of  the  real  estate  :  being  daughters,  to  be  held  on  trust 
for  separate  use. 

The  first  question  is  if  the  probate  duty  on  all  the  properties 
should  be  paid  by  the  widow  under  the  description  "testamentary 
expenses."  I  take  probate  duties  as  meaning  succession  duties 
under  the  Act  No.  388  and  the  subsequent  Act,  which  an  executor 
has  to  pay  before  obtaining  probate.  The  Act,  sec.  10,  says  that 
this  duty  shall  be  deemed  to  be  a  debt  of  the  testator  to  Her 
Majesty,  to  be  paid  by  any  executor  out  of  the  personal  estate  of 
the  testator  after  payment  of  testamentary  and  funeral  expenses, 
and  in  priority  to  all  other  debts,  with  power  to  the  executor  to 
apply  to  have  real  estate,  if  necessary,  sold  to  pay  it.  This  means, 
I  think,  to  make  it  enforceable  as  a  debt  as  to  remedies,  but  not 
ip)  Ante  Vol.  II.,  Eq.  174.  '  (g)  Ante  Vol.  X.,  Eq.  226. 
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to  make  it  come  under  the  description  in  the  will  of  testator's  molesworth,  j, 

debts,  and  the  same  Act  places  its  meaning  in  opposition  to  testa-  i885 

mentary  expenses.   Testamentary  expenses  I  would  take  to  mean         h^t 

expenses  applicable  to  effectuating  the  will  generally  for  all 

parties  entitled  under  it,  to  be  borne  afterwards  by  them  according 

to  their  distributive  shares  being  rateably  diminished.    But  the 

11th  section  provides  that  the  executor  shall  deduct  from  every 

devise,  bequest,  and  legacy  an  amount  equal  to  the  duty  upon 

sneh  devise^  bequest,  or  legacy  calculated  at  the  same  rate  as  is 

payable  upon  the  estate  under  the  Act,  unless  the  testator  shall 

have  made  a  different  disposition  as  to  the  payment  of  the  said 

intj  in  his  will. 

Wills  are  often  drawn  providing  for  the  exoneration  of  particular 
devisees  and  legatees  by  some  other  fund  than  their  own  for  the 
succession  duty,  but  I  do  not  think  it  effectually  done  by 
charging  a  particular  legatee  with  administration  expenses.  This 
will  was  long  after  the  Act  No.  388. 

The  parallel  Act  in  New  South  Wales,  containing  similar  pro- 
visions as  to  succession  duty,  was  after  the  will  in  question  (1880), 
and  should  not  be  taken  as  contemplated  by  the  testator  making 
his  will.  He  lived  to  1885.  The  New  South  Wales  Act  has 
provisions  for  their  purpose  similar  to  ours.  A  reference  to  the 
magnitude  of  the  succession  duty  compared  with  the  value  of  the 
legacy  if  allowed  would  strengthen  this  view. 

A  married  daughter  of  the  testator,  Mrs.  Mary  Holmes,  was 
dead  before  he  made  this  will,  leaving  a  child.  The  testator  was 
her  executor.  The  next  question  I  have  to  deal  with  is  whether 
sbe  took  any  interest  under  the  will  or  any  persons  representing 
ber.  I  think  that  the  will  gave  her  and  them  nothing.  There 
migbt  be  some  question  whether  her  interest  was  preserved  by 
""The  Wills  Statute  1864."  (No.  222),  sec.  31,  if  the  devise  or 
bequest  was  to  her  by  name,  but  she  would  take  only  as  one  of  a 
dass  of  children :  Olriey  v.  Bates  (r) ;  Browne  v.  Hammond  (s). 
The  next  question  with  which  I  have  to  deal  regards  Mrs. 
Alice  Brentnall.  The  testator  had  not  left  her  any  legacy 
bi  any  will  or  codicil  now  found,  but  he  made  a  codicil  30th 
June  1885 : — 

(r)   3  Drew  319.  («)    Johns.  210. 

G2 
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MOLES  WORTH,  J.      "I  desire  the  2000/.  bequeathed  in  my  will  to  Alice  Brentnall  to  be  placed  to 
the  credit  of,  Ac,  aa  tnutees  to  hold  the  said  sum  in  trust  for  the  use  and  benefit 
1885  of  Alice  Brentnall  and  her  children  after  her,  to  be  inyested  aa  the  said  trustees 

may  think  fit,  and  the  interest  paid  to  Alice  Brentnall,  and  after  her  death  to  be 
oaed  for  the  benefit  of  her  children,  and  divided  share  and  share  alike  when  the 
youngest  reaohee  the  age  of  twenty-one." 


HUBST 
V. 

Hurst. 


It  may  be  that  the  testator  made  such  a  will — lost  It  may  be 
he  intended  such  a  will,  and  supposed  untruly  that  he  had  made 
it.  It  may  be  that  there  was  such  a  will  limiting  the  gift  from 
a  fund  which  has  failed,  or  with  conditions  which  would  defeat 
it.  It  seems  to  me  that  the  broad  view  of  the  matter  is  that  the 
testator  has  clearly  indicated  that  Alice  Brentnall  and  her 
children  should  have  this  sum,  especially  as  to  her  children,  as  to 
whom  this  is  the  first  provision.  I  do  not  see  why  it  should  be 
defeated  by  a  confusion  or  misapprehension  as  to  a  former  legacy 
to  her.  The  testator  s  idea  that  he  had  left  her  20002.  would  not 
be  a  reason  for  his  finally  leaving  her  and  her  children  2000i.  I 
have  referred  to  cases  bearing  on  this  subject,  amongst  others  to 
Oordon  v.  Hoffmann  (t) ;  Mayor  of  Oloucester  v.  Wood  (v) ; 
Jordan  v.  Fortescue  (w);  Farrer  v.  St  Catharine* 8  CoUege,  Cam- 
bridge  (x), 

Dkolare  that  the  defendant  Susannah  Wean  Hurst  is  not  liable  to  pay  the 
snocession  duty  on  all  the  testator's  property,  but  only  that  attributable  to  the 
bequests  to  herself ;  that  Mary  Holmes  took  no  interest  under  the  will,  and  the 
defendant  William  Frederick  Holmes  took  no  interest  under  it ;  that  there  is  a 
valid  gift  of  2000/.  in  the  second  codicil  of  the  said  will  to  the  defendant  Alice 
Brentnall  and  her  children.  Order  the  ordinary  administration  accounts. 
Reserve  further  directions  and  costs. 


P.O. 

18S6 
Mardi  11. 


From  this  decision  the  defendant  Holmes  appealed  to  the  Full 
Court,  on  the  ground  that  by  sec  31  of  "The  WUls  Statute  1864*' 
(No.  222),  the  appellant  was  entitled  to  the  legacy  given  to  his 
mother,  Mrs.  Mary  Holmes,  and  that  it  did  not  lapse. 


Fink,  for  the  appellant,  repeated  his  former  argument  on  this 
point. 


Topp,  for  the  respondents,  was  not  called  on. 


(0  7  Sim.  29. 
(v)  3  Hare  131. 


{w)  10  Beav.  259. 
(X)  L.R.,  16  Eq.  19. 
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Per  Curiam  (y).  The  law  is  quite  clear.  Sec.  31  of  "  Tlie  WiUs 
Statute  1864"  (No.  222)  applies  only  where  there  is  a  valid  gift 
which  before  the  passing  of  the  Act  would  have  lapsed.  It  does 
not  apply  to  gifts  of  a  class  such  as  this.  The  authorities  on 
which  the  learned  Judge  relied  are  quite  plain  that  sec.  31  applies 
only  to  cases  of  a  strict  lapse.  The  appeal  will  therefore  be 
dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  plaintiffs :  JR.  H.  Smith. 
Solicitor  for  defendants  :  Pitman. 


^(y)  HoLROTD,  GoPK  and  Kerpsio),  JJ. 
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mSMONDO  V,  BISMONDO. 

PraeUee  Supreme  Court — Notice  of  motion  byway  of  appecU-^New  trial— Diseretion 
of  Court — Ord.  LVIILy  r.  4— Notice  of  appeal  before  judgment  entered—En- 
larging Ume  for  aippeal— Motion — Injunction  pending  appeal—Oeneral  eummona 
for  directions — Diemissai  of  whole  eummone — ComnUseion  to  examine  witnest — 
Affidavit  of  aoliciior— Materials. 

After  judgment  had  been  entered  for  the  defendant  in  an  action  heard  by  the 
leaned  Primary  Judge  Bitting  alone,  without  a  jury,  notice  was  given  "  that  the 
Foil  Court  will  be  moved  by  way  of  appeal  .  .  .  that  the  judgment  directed 
to  be  entered  in  this  action  may  be  set  ande,  and  that  a  new  trial  may  be 
dincted." 

Hdd^  that  the  notice  might  be  regarded  as  a  notice  of  appeal,  because  it  was  in 
e£BKt  an  appeal  with  special  relief  asked  for,  which  was  in  the  discretion  of  the 
CoQit ;  but  the  fact  that  a  new  trial  was  asked  for  did  not  preclude  the  Court 
from  dealing  with  the  whole  of  the  case,  under  Order  LVIII.,  r.  4^  of  the 
"Supreme  C<n$rt  Rules  1884"  if  it  thought  fit. 

Where  a  notice  of  appeal  is  given  before  the  judgment  appealed  from  is  entered 
or  otherwise  perfected,  it  is  bad;  but  in  special  circumstances  the  Full  Court  will 
enlarge  the  time  for  appeal 

The  Court  of  Appeal  may  grant  an  injunction  to  restrain  the  defendants  in  an 
setion  from  selling  or  mortgaging  land  the  subject  of  the  action,  pending  an  appeal 
to  the  FuU  Court. 

A  general  snnmions  taken  out  on  behalf  of  a  plaintiff  asked  for  leave  to  deliver 
intsrrogatories,  and  for  a  commission  to  examine  witnesses  resident  abroad,  and 
for  further  directions.  On  the  hearing  of  the  summons  it  was  intimated  that  the 
intnrrogatories  were  not  required,  and  that  the  only  question  was  the  issue  of  the 
commission,  which  the  learned  Judge  refused,  and  dismissed  the  whole  summons. 
On  appeal  to  the  Full  Court» 

Hdd^  that  the  learned  Judge  was  right  in  dismissing  the  whole  summons. 


March  10,  11. 
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RiSMONDO. 


As  a  general  rule  where  the  plaintiff  applies  in  a  proper  way  and  on  proper 
materials,  setting  forth  that  there  is  a  material  witness  to  his  case  residing 
abroad,  the  Court  or  Judge  will  direct  a  commission  for  his  examination  to  issue 
almost  as  a  matter  of  course — there  must  be  very  strong  reasons  shown  against  it. 
But  where  a  plaintiff  resident  abroad  is  seeking  to  set  side  his  own  transfer, 
and  asks  for  a  commission  to  examine  himself,  and  there  are  other  peculiar 
oiroumstances  in  the  case,  the  learned  Judge  is  right  in  requiring  the  affidavit  that 
he  is  a  material  and  necessary  witness  in  his  awn  behalf,  to  be  made  by  his  solicitor 
and  not  by  his  managing  clerk,  nor  indeed  would  such  a  requirement  be  unreason- 
able in  any  case. 

A  summons  was  taken  out  by  plaintiff  before  one  Judge,  and  at  the  request  of 
defendant  referred  to  another  Judge.  Defendant,  without  notice  to  the  plaintiff, 
brought  it  on  before  such  Judge,  when  plaintiff's  solicitor's  clerk,  happening  to  be 
in  Chambers  at  the  time,  asked  for  a  postponement,  which  was  refused  and  the 
summons  dismissed. 

Held,  on  appeal,  that  the  summons  had  never  in  fact  been  heard ;  and  appesl 
from  its  dismissal  allowed  with  costs. 


Appeal  from  an  Order  of  Molesworth,  A.C.J.,  made  on  11th 
November  1885,  refusing  a  commission  to  examine  witnesses^ 
abroad. 

The  suit  is  reported  on  an  appeal  from  an  Order  directing  the 
plaintiff  to  give  security  for  the  costs  of  the  action,  ante  Vol.  XL 
541.  On  6th  November  1885  a  general  summons,  under  Order 
XXX.  of  the  Supreme  Court  Rules  1884,  for  directions,  was 
taken  out  on  behalf  of  the  plaintiff,  returnable  on  10th  November,, 
asking  for  an  order, 

(1)  That  the  plaintiff  be  at  liberty  to  deliver  to  the  defendant  interrogatories 
in  writing  and  that  the  defendant  do  answer  them  as  prescribed  by  Order  XXXI^ 
Rules  8  and  21. 

(2)  That  the  plaintiff  be  at  liberty  to  issue  a  commission  for  the  examination 
vivd  voce  at  Trieste  in  Austria  of  a  witness  in  the  action  resident  in  Austria. 

(3)  That  either  party  be  at  liberty  without  further  summons  to  apply  for  further 
directions. 

Under  the  summons  application  was  made  on  the  plaintiffs 
behalf  for  an  order  for  the  issue  of  a  commission  to  examine 
witnesses  at  Trieste.  The  application  was  supported  by  aflGidavits 
made  by  Giuseppe  Bonetti,  the  plaintiflTs  attorney-under-power, 
and  by  James  Patrick  Madden  a  clerk  of  the  plaintiffs  solicitor 
having  the  management  of  this  action  on  his  behalf.  The  affi- 
davit of  the  former  stated  that  the  plaintiff  was  at  present  resid- 
ing at  Rovigno  near  Trieste  in  Austria;  that  the  action  was 
brought  to  compel  the  defendant  Eliza  Rismondo  to  transfer  a 
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piece  of  land  at  Jika  Jika  so  that  it  should  be  to  her  own  use  *^c^ 

for  life  with  remainder  in  fee  to  the  plaintiff,  and  subject,  to  her  1886 

life  estate  the  plaintiff  should  have  an  absolute  power  of  ap-  Kismompo 
poiDtment ;  that  the  action  also  sought  an  injunction  to  restrain  risJondo 
the  r^stration  of  a  transfer  of  the  land  from  the  defendant 
Eliza  Bismondo  to  the  other  two  defendants  Weser;  that  he 
was  advised  and  verily  believed  the  same  to  be  true;  that 
the  plaintiff  was  a  material  and  necessary  witness  on  his  own 
behalf  in  the  action  ;  and  that  it  was  unlikely  he  would  be  able 
to  attend  on  the  trial.  The  affidavit  of  the  latter  stated  that  he 
had  the  conduct  and  management  of  the  action  under  the 
direction  of  the  plaintiff's  solicitor,  and  that  the  plaintiff  had  a 
good  cause  of  action  on  the  merits  as  he,  the  deponent,  verily 
believed,  and  that  the  application  was  made  bond  fidCy  and  not 
for  the  purpose  of  delay,  or  to  avoid  the  cross-examination  of 
the  plaintiff. 

The  application  for  the  examination  of  the  plaintiff  was 
resisted  by  the  defendants  Eliza  Rismondo,  W.  T.  T.  Weser,  and 
P.  A.  D.  Weser ;  and  their  solicitor  Mr.  Sievwright  made  an  affi- 
davit in  opposition  thereto.  Molesworth,  J.,  stated  that  before  he 
would  make  an  order  for  the  issue  of  a  commission,  he  would 
require  evidence  on  affidavit  why  the  plaintiff  could  not  come 
from  Austria,  and  he  should  also  require  that  the  affidavit  should 
be  made  by  the  plaintiff's  solicitor  himself,  and  not  by  his  manag- 
ing clerk ;  whereupon  counsel  for  the  plaintiff  asked  that  the 
summons  might  be  adjourned,  in  order  that  the  plaintiff  might 
be  oonununicated  with  in  order  to  ascertain  if  he  could  come 
here.  The  learned  Judge  stated  that  he  would  dismiss  the  pre- 
sent summons  with  costs,  without  prejudice  to  the  plaintiff's 
right  to  renew  the  application  on  further  materials,  and  thereupon 
made  an  order  dismissing  the  summons  with  costs,  but  without 
prejudice. 

From  this  order  the  plaintiff  appealed  to  the  Full  Court,  on  the 
ground  that  on  the  materials  before  him  the  learned  Judge  should 
have  made  the  order  as  sought. 

A  second  appeal  was  from  an  order  made  by  the  same  learned 
Judge  dismissing  a  summons  taken  out  on  the  plaintiff's  behalf  for 
a  stay  of  proceedings  pending  the  above  appeal. 
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A  third  appeal  arose  under  fche  following  circumstances:— 
Immediately  prior  to  the  action  being  called  on  for  trial, 
counsel  for  the  plaintiff  applied  to  Molesworth,  J.,  on  notice 
for  an  adjournment  of  the  trial  on  the  ground  of  the  absence  of  a 
material  and  necessary  witness,  viz.,  the  plaintiff.  The  application 
was  supported  by  affidavits  setting  out  the  above  facts ;  but  the 
learned  Judge  refused  the  application  and  put  counsel  to  their 
election  either  to  proceed  with  the  trial,  or  to  consent  to  the  action 
being  dismissed  with  costs  but  without  prejudice.  Counsel 
declined  to  elect,  and  the  learned  Judge  announced  that  he  would 
proceed  with  the  trial  at  once,  whereupon  counsel  for  the  plaintiff 
withdrew  from  Court  Counsel  for  the  defendants  thereupon 
asked  that  the  action  might  be  dismissed  with  costs  under  r.  32 
of  Ord.  XXXVI.  of  the  Supreme  CouH  Rules  1884,  and  His 
Honour  dismissed  the  action  with  costs. 

The  plaintiff  thereupon  served  upon  the  defendants  the 
following  notice : — 

Take  notice  that  the  FuU  Court  will  be  moved,  by  way  of  appeal,  at  the  next 
sittingB  of  the  said  Court,  after  the  expiration  of  eight  days  from  the  service  of  this 
notice  or  so  soon  thereafter  as  counsel  can  be  heard  on  the  part  of  the  plaintiff, 
that  the  judgment  directed  to  be  entered  in  this  action  may  be  set  aside  and  thst 
a  new  trial  may  be  directed  of  this  action  on  the  ground  that  His  Honour  should 
have  granted  a  postponement  of  the  trial  as  asked. 

The  three  appeals  now  came  on  together. 

Box  and  Hodges,  for  the  plaintiff  appellant. 

Dr,  Madden  and  Isaacs,  for  the  defendants  Rismondo  and  the 
two  Wesers. 

No  appearance  for  the  defendant  the  Registrar  of  Titles. 

Dr,  Madden  took  several  preliminary  objections  as  to  the  third 
appeal — Firstly  the  noticeof  motion  was  given  before  the  judgment 
was  entered  and  perfected,  and  is  therefore  bad,  and  the  time  for 
appealing  has  now  gone  by.  Ord.  LVIII.,  rr.  8  and  15  :  Solomon  v. 
Jarvis  (a).  Secondly  the  case  was  tried  by  a  judge  without  a  jury, 
and  therefore  the  mode  of  proceeding  is  by  appeal  and  not  by 

(a)  Supra  p.  76. 
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notice  of  motion  for  a  new  trial.    Thirdly  no  new  trial  could  be  p-  c. 

granted  as  there  was  no  decision  on  the  merits  of  the  case  at  all,  1886 

but  in  the  absence  of  the  plaintiff  whose  counsel  withdrew  from  rimiondo 
Goort,  the  Court  dismissed  the  action  under  Ord.  XXXVI.,  r.  32. 
As  to  the  second  objection,  the  case  was  heard  on  the  4th 
December,  and  notice  of  motion  was  lodged  on  the  7th  of  that 
month,  served  on  the  10th,  and  filed  on  the  17th  December,  but 
it  was  not  till  the  21st  December  that  the  judgment  was  signed 
and  entered.  Those  dates  are  set  out  in  an  affidavit  of  Cecil 
Hodgson,  which  I  tender. 

Box  objected  to  its  reception — It  was  only  served  on  the  plaintiff 
jesterdaji  whereas  the  case  was  in  the  list  last  year,  and 
adjourned  by  request.  Besides,  it  is  not  a  preliminary  objection 
as  it  does  not  appear  on  the  face  of  the  proceedings. 

[HoLROTD,  J.  Even  without  the  affidavit  the  whole  thing 
appears  here.  The  judgment  is  before  us^  and  we  are  at  perfect 
liberty  to  look  at  every  proceeding  in  the  case,  and  we  find  on 
the  face  of  the  proceedings  that  the  notice  was  given  before  there 
was  any  perfected  judgment.  Why  should  not  the  plaintiff  make 
«n  application  for  an  enlargement  of  the  time  to  appeal  if  the 
notice  of  motion  for  a  new  trial  is  wrong.  In  Solorfwn  v.  Jarvis  Q>) 
the  Court  granted  an  enlargement  of  the  time  in  order  to 
allow  an  appeal.  Is  there  anything  different  in  the  two  cases  ? 
Po^i/er  V.  Cotton  (c)  decides  the  same  point  as  we  decided  in 
Solomon  v.  JarviaJ] 

The  notice  is  in  effect  an  appeal,  it  says  that  the  Full  Court 
will  be  moved  by  way  of  appeal  that  the  judgment  may  be  set 
aside  and  a  new  trial  granted. 

[HoLBOYD,  J.  The  Court  has  power  on  an  appeal  from  a 
single  judge,  if  it  thinks  fit,  to  grant  a  new  trial,  but  it  is  not 
obliged  to.  In  the  way  in  which  the  notice  is  framed  is  not  the 
Court  precluded  from  finally  disposing  of  the  case  in  the  way  it 
might  wish  to  do?     Under  this  notice  the  Court  might,  if  it 

(6)  Supra  p.  76.  (c)    6  Ex.  D.  137. 
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thought  proper,  grant  a  new  trial;  but  if  it  wished  to  entertaii 
the  cause  itself  how  could  it  do  so  ?] 

I  ask  the  Court  then  to  amend  the  notice. 

[HoLROYD,  J.  I  think  it  is  better  to  do  as  we  did  upon  ai 
English  authority  in  Solomon  v.  Jarvis  (d).  We  are  perfect!; 
willing  to  enlarge  the  time.  It  is  obvious  the  meaning  of  thes 
rules  is  that  where  there  is  an  appeal  the  Court  is  to  have  th 
option  of  granting  a  new  trial ;  but  it  is  not  to  be  shut  out  froi 
itself  rehearing  the  cause.  The  learned  Primary  Judge  sat  alon 
without  a  jury  and  gave  a  judgment — ^he  did  not  enter  a  verdid 
and  you  move  for  a  new  trial  from  his  judgment.] 

It  is  not  an  ordinary  notice  of  motion  for  a  new  trial,  but  follow 
the  forms  for  a  notice  of  motion  by  way  of  an  appeal ;  Chitty 
Forma  (12th  ed.),  368-9.  The  most  correct  form  doubtless  woul 
be  a  notice  of  motion  by  way  of  appeal  against  the  judgment,  am 
an  application  that  the  cause  be  reheard.  New  trial  is  not  an  ap 
expression,  because  the  cause  has  never  been  tried.  The  first  par 
is  the  true  notice,  the  last  part  merely  asks  the  Court  to  use  it 
discretionary  power.  When  the  matter  is  brought  before  it  b; 
way  of  appeal  the  Court  may  give  such  relief  as  it  thinks  fii 
ChiUy's  Forms  (12th  ed,),  487-8  ;  Order  LVIIL,  r.,  4. 

Per  Curiam  (e).  We  think  that  in  respect  of  one  of  the  objec 
tions  taken,  this  notice  may  be  regarded  as  a  notice  of  appeal  ii 
the  aspect  suggested  by  plaintiffs  counsel,  namely,  that  it  is  ai 
appeal  to  the  Court,  and  the  relief  specially  asked  for  is  one  whicl 
the  Court  may  grant  if  it  thinks  fit  on  the  appeal ;  but  the  fact  oi 
its  having  been  asked  for  does  not  preclude  the  Court  from  givinj 
any  other  reliefer  dealing  with  the  whole  case,the  Court  having  th( 
power  to  do  so  by  Order  LVIII,  r.  4.  At  the  same  time  it  appean 
on  the  judgment  appealed  from  that  it  was  entered  on  the  21si 
December,  and  we  think  we  are  entitled  to  look  at  the  judgmeni 
for  the  purpose  of  seeing  that  fact,  and  upon  consideration  oi 
the  Rules  we  are  of  opinion  that  the  notice  of  appeal,  served  as  ii 
was  before  the  judgment  was  entered  or  otherwise  perfected, was 


(d)  Supra  p.  76. 


(e)  HoLROTD,  Cope  and  Kkrfsrd,  JJ. 
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a  bad  notice^  and  strictly  speaking  there  is  now  no  appeal  from  f.  c. 

that  judgment,  and  we  have  nothing  to  entertain.    That  is  a  sub-  1886 

stantive  objection.  There  was  some  object  in  that  rule: — It  was  Bj^iiJiNDo 
made  for  the  protection  of  litigants,  and  for  a  purpose  of  public  .,  ^- 
utility.  We  think,  however,  that  this  is  one  of  those  cases  in 
which  the  time  for  appealing  may  be  enlarged;  and  we  are 
disposed,  if  the  plaintiff  asks  for  it,  to  enlarge  the  time  as  was 
done  in  Solomon  v.  Jarvis  (/).  Properly  speaking  there  ought 
fco  be  a  motion  to  enlarge  the  time,  but  by  consent  that  may  be 
dispensed  with. 

Box — On  1st  February  an  injunction  was  granted  to  restrain 
the  defendants  from  selling  or  mortgaging  the  land  pending 
the  hearing  of  this  very  appeal.  I  ask  that  that  should  be 
extended  also,  and  that  costs  of  that  injunction  and  of  this 
appeal  should  abide  the  event  of  the  next  appeal. 

Ih\  Madden — ^That  order  was  made  improvidently  by  the 
Court  originally,  and  as  it  is  now  technically  at  an  end  the  Court 
■  win  not  extend  it  It  was  made  without  jurisdiction,  2  Danl. 
Ck  Pr.  (Gth  ed.)  1279,  citing  Galloway  v.  Corporation  of  Lon- 
don (g),  decided  on  the  authority  of  Oddie  v.  Woodford  (h); 
and  since  the  Judicature  Act,  Swanston  v.  TwicJcenham  Local 
Board  (j).] 

HoLROYD,  J.  The  object  of  the  injunction  was  to  leave 
matters  in  statu  quo,  and  it  contains  an  order  compelling  the 
i^pellant  to  give  security  to  the  defendants  for  any  damage  that 
might  be  sustained  by  them.  We  do  not  think  the  order  was 
made  improvidently.  Galloway  v.  Corporation  of  London  (g) 
was  an  application  to  the  Court  which  dismissed  the  bill.  This 
is  a  totally  diflferent  case  from  those  cited.  Your  application 
is  to  the  Court  of  Appeal  to  which  the  appeal  was  to  be  made. 
In  Galloway  v.  Corporation  of  London  {g)  the  application  was 
to  the  Court  of  Appeal  in  Chancery,  where  the  party  intended  to 
appeal  from  the  Court  of  Chancery  to  the  House  of  Lords,  and 

if)  Suprm  p.  76.  (A)  3  My.  &  Cr.  at  p.  625. 

to)  3  De  G.  J.  &  S.  69.  {j)  11  Ch.  D.  at  p.  851. 
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the  reason  it  was  dismissed  was  simply  this,  that  the  cause 
had  gone  out  of  the  Court  of  Chancery  altogether,  and  that 
Court  had  no  further  jurisdiction.  It  is  expressly  noticed  that 
the  appeal  was  not  to  any  other  branch  of  the  Court  of  Chancery 
so  that  those  cases  really  furnish  no  analogy.  The  question  is 
whether  the  application  should  be  made  to  the  Primary  Judge 
or  to  this  Court,  and  why  should  this  Court  not  entertain  iti 
I  think  we  ought  not  to  deal  with  the  costs  of  the  injunctioi: 
motion.  We  will  dismiss  the  appeal  with  costs,  excepting  th( 
costs  of  the  injunction  motion :  the  time  for  appealing  to  be 
extended  for  four  weeks  from  the  present  date;  an  injunctioi 
in  the  terms  of  the  lapsed  injunction  to  be  granted  pending  the 
month,  and  pending  the  appeal,  if  notice  of  appeal  be  served 
within  the  month ;  but  if  no  proper  notice  of  appeal  is  served 
within  the  month,  then  the  costs  of  the  injunction  motion  wil 
have  to  follow  the  costs  of  the  dismissed  suit 

The  parties  then  agreed  to  proceed  with  the  third  appeal  a1 
once  along  with  the  other  appeals,  the  respondents  to  be  al 
liberty  to  file,  during  the  argument,  an  affidavit  of  what  occurred 
at  the  hearing  before  Molesworth,  J.,  and  the  Court  requiring  a 
new  notice  of  appeal  to  be  filed  with  the  proper  officer. 

Box  and  Hodges,  for  the  appellant — As  to  the  first  appeal 
The  learned  Judge's  decision  was  wrong  for  two  reasons.  First 
he  should  not  have  dismissed  the  whole  of  the  summons,  whicl 
was  a  general  summons  for  directions;  though  he  might,  if  he 
had  thought  fit,  have  dismissed  the  application  so  far  as  it 
related  to  the  issuing  of  a  commission. 

[HoLROTD,  J.  I  thought  it  was  usual  to  specify  everything 
that  was  likely  to  be  wanted  in  a  general  summons  for  direc- 
tions. The  form  as  given  in  the  Appendix  to  the  Rules  requires 
all  matters  to  be  stated  on  which  directions  are  required.  You 
specified  two  things  only — the  commission  and  interrogatories ; 
and  the  latter  might  have  been  got  at  any  time  without  sum- 
moning the  other  side  to  appear,  so  I  do  not  see  why  the  summons 
should  not  go  when  the  commission  was  refused.] 
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It  is  submitted  that  it  is  not  necessary  to  state  everything ;  J^.c. 

under  that  form,  if  anything  is  omitted  it  can  still  be  applied  1886 

for.    Secondly,  on  the  affidavits,  the  learned  Judge  should  have       ri^^^do 
granted  the  application.     [Counael  here  proposed  to  read  certain 
affidavits  which  were  not  recited  in  the  order  as  drawn  up."] 

[HoLBOYD,  J.  The  order  says  it  was  drawn  up  on  reading 
certain  materials.  I  do  not  see  how  we  can  hear  that  it  was  drawn 
ap  on  any  other  materials  unless  it  is  altered.  There  is  a  proper 
mode  of  altering  the  order  if  improperly  drawn  up,  but  we  cannot 
go  behind  the  order  itself.] 

K  the  commission  is  not  allowed  to  go,  the  plaintiff  will  be 
debarred  from  being  heard. 

[HoLROYD,  J.  His  Honour  said  he  required  further  materials. 
It  is  within  my  knowledge,  from  my  practice  at  the  bar,  that 
ttie  learned  Judge  who  refused  this  application  invariably  used  to 
insist  that  affidavits  of  this  description  should  be  made  by  the 
solicitor  himself;  and  not  by  his  managing  clerk.] 

It  is  submitted  that  primA  fade  the  commission  should  go 
and  that  the  onus  of  showing  that  it  should  not  is  on  the 
defendant :  Armour  v.  Walker  (k), 

[HoLROYD,  J.  It  is  said  that  the  plaintiff  is  likely  to  arrive 
here  in  a  short  time,  and  the  pleadings  show  that  he  is  seeking 
to  impeach  his  own  transfer,  and  therefore  it  is  a  case  of  all 
others  in  which  he  should  be  examined  in  open  Court.] 

The  affidavit  may  be  made  by  the  solicitor  himself,  or  by  his 
derk :  1  Chitty's  Forms  (12th  ed.)  647.  The  Court  can  make 
an  order  preventing  the  evidence  being  read  until  he  comes  here : 
S'adin  v.  Bassett  (Q.  If  not  allowed  the  appellant  cannot  go 
on  with  his  case. 

As  to  the  seoond  appeal :  The  plaintiff  was  proceeding  with 
his  appeal,  and  the  learned  Judge  should  have  stayed  proceedings 
pending  the  appeal. 

(A)  25  Ch.  D.  673.  {I)  25  Oh.  D.  21. 
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As  to  the  third  appeal  against  the  order  dismissing  the  action 
ith  costs  on  4th  December,  the  postponement  should  have 
3en  granted  until  the  above  appeals  were  decided,  or  until  the 
iaintiff  could  have  been  brought  to  the  colony. 

[Dr.  Madden — There  was  a  notice  of  motion  asking  that  that 
lould  be  done;  that  was  refused,  but  no  order  was  drawn  up, 
id  there  has  been  no  appeal  from  it ;  the  only  order  appealed 
om  is  that  dismissing  the  action.] 

The  Court  can  do  substantial  justice  by  taking  the  third  appeal 
}  practically  an  appeal  from  the  refusal  of  a  postponement  of  the 
•ial. 

[HoLROYD,  J.  You  made  a  motion  to  postpone  the  trial,  and 
r  was  refused.  If  that  was  wrong,  and  you  had  appealed  from 
;,  of  course  we  should  have  held  the  order  dismissing  the  suit 
Tong  too.  But  you  did  not  do  so,  and  then  His  Honour  had 
efore  him  a  suit  in  which  you  chose  to  give  no  evidence— 
rhat  else  could  he  do  under  the  circumstances  but  dismiss  it  ?] 

He  might  have  adjourned  it  to  give  the  plaintiff  a  chance  of 
etting  evidence.  The  notice  to  postpone  was  mere  surplusage, 
ad  was  given  merely  to  save  the  expense  of  bringing  up  wit- 
esses. 

[HoLROYD,  J.  Is  there  any  objection  on  [the  defendant's  part 
0  this  suit  being  dismissed  without  prejudice  ?] 

Dr.  Madden — None,  if  the  payment  of  costs  is  made  a 
ondition  precedent. 

Per  Curiam  (m).  There  are  three  appeals  in  this  case.  The 
irst  is  from  an  order  of  Mr.  Justice  Molesworth,  refusing  an 
application  for  a  commission  to  examine  a  witness,  or  rather  dis- 
nissing  a  summons  which  was  taken  out,  in  which  it  was 
ntimated  that  leave  would  be  sought  to  exhibit  interrogatories, 
jid  for  the  granting  of  the  commission.  On  the  hearing  of  the 
(m)  HoLROYD,  CoP£  and  Kerferd,  JJ. 
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sammons  it  was  stated  that  it  was  not  desired  to  obtain  leave  to  f-  c. 

exhibit  interrogatories,  and  that  the  only  question  was  as  to  1886 

issuing  the  commission.     The  second  appeal  is  from  an  order      Ri^JJii^Do 
refusing  to  stay  proceedings  pending  the  appeal  from  the  order 
dismissing  the  summons.     The  third  appeal  is  from  the  judg- 
ment of  the  learned  Primary  Judge  dismissing  the  action  abso- 
lutely. 

As  a  general  rule  where  a  plaintiff  informs  the  Court  or  a 
Judge  that  he  has  a  material  and  necessary  witness  residing 
abroad  whom  he  is  anxious  to  examine,  a  commission  to  examine 
the  witness  will  issue  almost  as  a  matter  of  course.  There 
most  be  some  very  strong  reason  shown  against  it,  provided  the 
application  is  brought  before  the  Judge  in  a  proper  way  and  on 
proper  materials. 

But  this  is  a  very  peculiar  case.  It  is  a  case  in  which  the  per- 
son whose  name  appears  as  plaintiff  in  the  statement  of  claim 
transferred  certain  property  to  his  wife,  and  then  left  the  colony, 
leaving  behind  him  an  attorney  to  conduct  his  affairs  here  in  his 
absence.  What  that  attorney's  power  was  we  do  not  know,  but 
the  suit  was  instituted  after  the  departure  of  this  person  from  the 
eolony,  for  the  purpose  of  setting  aside  the  transfer  which  he  had 
made  to  his  wife,  or  rather  of  compelling  her  to  transfer  the  pro- 
perty in  such  a  manner  as  to  give  up  her  absolute  interest  in  it, 
retuning  only  an  estate  for  life,  with  remainder  to  the  plaintiff. 
As  far  as  appears  the  attorney  here  set  those  proceedings  on 
foot  We  have  positively  no  evidence  before  us  to  show  that 
the  husband,  who  made  the  transfer,  and  is  now  apparently 
seeking  to  set  it  aside,  has  ever  authorised  any  proceedings  to  set 
it  aside,  except  the  mere  fact  that  his  name  appears  on  the  face 
of  a  document.  Under  the  circumstances  the  application  for  a 
eommission  to  examine  him  was  of  a  very  peculiar  character. 
The  learned  Judge  required  that  the  affidavit  that  the  plaintiff 
was  a  material  and  necessary  witness  on  his  own  behalf  should 
he  made  by  his  solicitor,  and  not  by  the  solicitor's  manag- 
ing clerk.  We  think  that  was  not  an  unreasonable  requirement 
to  make  in  this  case  particularly,  and,  in  fact,  would  not  be 
imreasonable  in  any  case,  as  the  solicitor  is  an  officer  of  the 
Court  and  the  person  best  able  to  judge  whether  the  plaintiff  was 
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a  necessary  and  material  witness  or  not,  and  in  this  case  to  sa] 
whether  his  instructions  were  from  him.  The  learned  Judge  als< 
required  further  evidence  with  respect  to  the  probability  of  th( 
arrival  of  the  plaintiff  in  this  colony.  When  a  person  seeks  U 
deny  his  own  deed,  he  should  be  on  the  spot  to  be  cross 
examined.  It  was  sworn  that  there  was  a  probability  of  hi 
arrival.  There  was  no  contradiction  of  that.  Under  tho» 
circumstances  the  learned  Judge  was  perfectly  justified  ii 
refusing  the  commission  without  prejudice  to  another  applicatioi 
on  better  materials. 

We  think  the  appeal  from  the  order  refusing  the  commissioi 
should  be  dismissed,  and,  holding  that  the  learned  Judge  wa 
right  in  the  first  instance,  we  also  think  the  other  appeals  fron 
him  should  be  dismissed.  If  we  had  thought  him  wrong  v 
refusing  the  commission  we  should  have  thought  it  necessary  t< 
allow  the  appeal  against  the  order  refusing  to  stay  proceedings,  bu 
inasmuch  as  we  think  him  right,  and  that  the  solicitor  of  thi 
plaintiff  might  have  furnished  the  evidence  required  by  th( 
Judge,  and  did  not  choose  to  do  so,  we  dismiss  the  second  appeal 

As  to  the  third  appeal,  we  are  inclined  to  agree  with  Mr.  Bo3 
that  there  was  no  substantive  motion  for  postponing  th( 
trial,  but  merely  an  application  at  the  trial  on  the  ground  tha 
the  plaintiff,  who  was  absent,  was  a  necessary  witness.  Notio 
of  the  intention  to  apply  for  an  adjournment  was  givei 
only  to  save  the  expense  of  bringing  up  witnesses,  but  th( 
application  for  an  adjournment  was,  in  effect,  merely  a  repe 
tition  of  the  previous  application  for  commission.  The  plaintifl 
or  whoever  has  commenced  these  proceedings,  relies  on  hi 
right  to  obtain  a  commission  on  the  materials  which  he  f  umishec 
to  the  Judge  in  the  first  instance.  The  learned  Judge  offered  to  the 
plaintiff^s  counsel  the  option  of  proceeding  with  the  action  or  havinj 
it  dismissed  without  prejudice.  If  it  were  dismissed  without  preju- 
dice, the  plaintiff  would  have  an  opportunity  of  commencing 
other  proceedings,  and  if  he  chose  to  remain  out  of  the  colony 
there  was  nothing  to  prevent  him  from  showing  sufficient  reason 
to  the  Court  for  the  grant  of  a  commission  to  examine  him.  The 
learned  counsel  declined  to  accept  either  alternative.  In  that 
case  we  think  the  learned  Judge  was  technically  right  in  dis- 
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musing  the  suit    We  are  disposed  to  think,  however,  that  if  the  ^-C- 

plaintiff  desires  to  bring  a  new  suit  he  should  not  be  debarred  1886 

from  so  doing  at  a  fnture  time,  and  therefore  we  propose  to  Rmiomo 
dismiss  the  snit  without  prejudice  to  another  sTiit  being  brought  j^g^,,^ 
for  the  same  purpose. 

We  give  the  defendants  the  costs  of  all  the  three  appeals,  and 
in  modifying  the  order  we  think  we  should  make  it  a  condition 
precedent  that  those  costs  should  be  paid  before  the  commence- 
ment of  another  suit 


There  was  also  a  fourth  appeal  by  the  plaintiff  from  an  order 
dated  12th  January  1886,  made  upon  a  sunmions  taken  out  by 
ibe  plaintiff  applying  that  the  sams  of  142. 08. 2d.  and  lOL  lls^QcL 
now  in  the  hands  of  the  sheriff,  to  which  the  defendants  Mra 
Rismondo  and  the  two  Wesers  were  entitled,  might  not  be  paid 
over  to  them  until  the  hearing  of  the  appeals  from  the  orders  of 
llUi  November  1885  and  19th  November  1885,  on  the  grounds 
disclosed  in  the  affidavits  filed. 

These  two  sums  represented  two  sets  of  interlocutory  costs  re- 
covered by  the  defendants  against  the  plaintiff  under  the  above 
two  orders  of  Molesworth,  A.C.J.,  of  11th  and  19th  November. 
After  the  costs  were  taxed  the  plaintiff's  solicitor  wrote  to  Mr. 
Sievwright  the  defendant's  solicitor,  offering  to  pay  the  costs  if 
he  would  undertake  to  refund  them  if  the  plaintiff  succeeded  in 
his  appeals.  Mr.  Sievwright  declined  to  enter  into  the  under- 
taking, and  the  costs  were  consequently  not  paid.  Execution 
was  issued^  and  under  it  the  plaintiff's  interest  in  a  piece 
of  land  in  Collingwood  was  sold  for  630^.— 29Z.  19«.  Id. 
of  it  going  to  satisfy  the  defendant's  execution  and  the 
sheriff's  costs.  The  plaintiff's  summons  was  to  stay  that 
amount  in  the  sheriff's  hands  pending  the  appeals,  and 
was  returnable  in  vacation  before  Higinbotham,  J.,  and  came  on 
for  hearing  on  8th  January  1886,  and  at  the  request  of  defen- 
dant's counsel  it  was  referred  to  Molesworth,  A.C. J.  At  the  same 
time  it  Was  asked  on  plaintiff's  behalf  that  the  hearing 
of  the  summons  should  be  adjourned  for  one  week  to  enable  the 
plaintiff's  representatives  to  obtain  an  inspection  of  the  letter 
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referred  to  in  an  affirmation  made  on  8th  January  1886  by 
Mr.  Sievwright,  as  the  affirmation  was  served  in  the  Court 
before  the  summons  came  on.  Notice  to  produce  the  letter  for 
inspection  of  the  plaintiff  under  Rule  15  of  Order  XXXI. 
was  made,  and  the  summons  was  referred  to  Molesworth,  A.C.J. 
The  letter  was  not  produced  nor  any  notice  given  by  the  defen- 
dants appointing  a  time  when  it  could  be  seen;  but  on  12th 
January  1886,  the  first  day  on  which  the  summons  could  be 
taken  before  Molesworth,  A.C.J.,  defendant's  counsel  brought  cm 
the  summons,  and  the  plaintiff's  solicitor  s  clerk  happening  to  be 
in  Chambers  at  the  time  objected  to  its  being  heard  on  the  grounds 
that  he  did  not  bring  it  on,  and  that  the  defendants  had  not 
produced  the  letter,  although  notice  for  that  purpose  had  been 
duly  given.  His  Honour  allowed  defendant's  counsel  to  proceed, 
and  on  the  plaintiff's  solicitor  not  appearing  the  learned  Judge 
dismissed  the  summons  with  costs.  Those  costs  were  taxed,  and 
allowed  at  122.  odd,  and  were  paid.  From  the  order  dismissing 
the  summons,  the  plaintiff  now  appealed  to  the  Full  Court. 


Box  and  Hodges,  for  the  plaintiff — The  summons  was  brought 
on  by  the  defendants  without  the  plaintiff's  knowledge,  except 
that  by  a  mere  accident  his  solicitor's  clerk  happened  to  be 
present  at  the  time  and  asked  for  a  postponement,  whidi  was 
refused. 

Isaacs,  for  the  defendants — If  the  Court  looks  at  the  summons 
it  will  see  that  it  is  one  which  could  not  be  granted  in  any  ease. 

[HoLROTD,  J.  The  plaintiff  had  a  right  to  have  the  summons 
heard  and  determined  by  the^Primary  Judge,  and  he  ought  to  be 
put  in  the  same  position  as  before  it  was  called  on.  It  has  never 
been  heard  yet.] 

It  was  his  duty  to  bring  it  on,  and  not  keep  it  hanging 
over  defendants'  heads. 

Per  Coriam  (n).  We  allow  this  appeal  with  costs,  and  direct 
the  costs  of  the  summons  paid  to  the  defendants  to  be  refunded; 

fn)  Coram  Holrotd,  Copb  and  Kerferd,  JJ. 
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without  prejudice  to  either  party  bringing  on  the  summons 
again.  Costs  of  summons  paid  by  plaintiff  to  defendants  to  be 
refunded  within  fourteen  days. 

Solicitor  for  the  appellant :  Hopkins, 
Solicitor  for  the  respondents  :  Sievwrigkt, 

A.  J.  A. 


F.  0. 
1886 

RiSMOKDO 

V, 
RlSMOlTBO. 


MAY  (Appellant)  v.  MARTIN  (Respondent). 

Appud—To  Pi-ivy  CowncU — Application  for  leave  to  appeal — **  Motion  or  petition^* 
—Whether  notice  of  motion  necessary — Appealable  amount  a  condition  precedent 
—QueMions  reserved  by  judge  for  FuU  Court — Decision  thereon— -Subsequent 
declaratory  Act  to  contrary  eject — Appeal  from  entry  of  juilgment  by  judge — 
Bes  judicata, 

A  motion  or  petition,  under  the  Order-in-Council,  for  leave  to  appeal  to  the 
Privy  Council  is  not  regulated  by  the  rules  under  the  Judicature  Act  so  nB  to 
leqnire  a  notice  of  motion  to  be  given  in  accordance  "with  them.  An  application 
a  parte  on  the  fourteenth  day  after  the  judgment,  &c.,  has  been  pronounced,  is 
in  time. 

SemUe,  that  the  application  may  be  for  a  Rule  nisi  for  leave  to  appeal. 

Upon  application  for  leave  to  appeal  to  the  Privy  Council,  it  is  a  condition 
precedent  to  the  right  of  appeal,  that  the  sum  at  issue  or  the  property  involved  is 
above  the  value  of  £500. 

Where  a  judge  has  reserved  a  case  or  points  in  a  case  for  the  determination  of 
die  Fall  Court,  he  is  bound  by  such  determination  and  must  direct  the  entry  of 
judgment  accordingly. 

Ko  appeal  will  lie  from  such  direction  on  the  ground  that  a  declaratory  Act  has 
paand  since  the  decision  of  the  Full  Court,  and  inconsistent  therewith,  as  to  the 
pnnts  reserved  ;  the  matter  is  res  judicata. 

Appeals  from  a  judgment  of  Williams,  J.,  and  an  order  of 
Higinbotham,  J. 

The  action  was  one  of  ejectment. 

At  the  trial  certain  questions  were  reserved  for  the  opinion 
of  the  Full  Court,  which  were  argued  and  answered  by  the 
Court  in  October  1885  (a).  Thereupon,  and  in  conformity  with 
such  answers,  Williams,  J.,  on  29th  October  1885,  ordered  that 
judgment  should  be  entered  up  for  the  defendant,  with  costs  of 
the  trial,  and  of  the  argument  before  the  Full  Court.  This  was 
the  judgment  now  appealed  from. 

(a)  Ante  Vol.  XI.,  662. 
H2 


F.  C. 

March  8,  11, 
12,22. 


Digitized  by  VjOOQIC 


116 


SUPREME  COURT :  VICTORIA. 


[V.L.R. 


F  C. 
1886 
May 

V. 

Martin. 


On  17th  November  1885,  Higinbotham,  J.,  sitting  as  the  Court, 
made  an  order  refusing  an  application  for  leave  to  appeal  to  the 
Privy  Council,  the  ground  of  such  refusal  being  that  no  notice  oi 
the  application  had  been  served.  This  was  the  order  now 
appealed  from. 

The  notice  of  motion  (dated  25th  November)  was  (1)  That  the 
whole  of  the  judgment  of  the  Court  pronounced  by  Williams,  J. 
might  be  revei*sed,  and  that  judgment  might  be  entered  for  the 
plaintiffs,  with  costs  of  this  appeal  and  of  the  action.  (2)  Thai 
the  order  of  refusal  of  leave  to  appeal  to  the  Privy  Council,  be 
reversed  or  set  aside,  and  that  the  application  be  ordered  to  be 
heard  and  determined  on  the  merits,  and  that  the  plaintiffs  have 
leave  to  file  further  affidavits  on  the  merits,  and  that  the  defen 
dant  pay  the  costs  of  this  appeal. 

Hood,  for  the  respondent — Only  one  notice  of  motion  has  beei 
given  for  the  two  appeals.  It  is,  therefore,  not  good  for  eithei 
appeal ;  certainly  not  for  both. 

Dr.  Madden  (with  him  Isaacs),  for  the  appellants — There  i 
nothing  in  the  Rules  to  make  this  notice  irregular;  and  it  is  ii 
accordance  with  the  practice  in  equity  appeals  under  the  formei 
procedure.  The  notice  was  given  in  time  as  to  both  appeals 
and  when  the  appeals  have  been  heard  one  order  may  cover  botl 
matters.  If,  indeed,  the  appeal  from  the  judgment  of  Williams,  J. 
be  allowed,  there  will  be  no  occasion  to  proceed  with  the  other 
and  if  it  be  dismissed  an  appeal  will  lie  to  the  Privy  Counci 
from  the  order  of  this  Court.  All  that  is  required  is  to  biing  U 
the  notice  of  the  respondent  that  there  is  to  be  an  appeal  fron 
each  of  the  orders. 

Per  Curiam  (6).  The  Court  will  hear  the  appeal  from  thi 
judgment  of  Williams,  J.,  and  enlarge  the  time  for  giving  a  propel 
notice  of  appeal  from  the  other  order. 

Dr.  Madden,  for  the  appellants — We  are  not  precluded  fron 
re-opening  the  matter.     On  the  previous  argument,  there  was  n( 
order  or  determination  finally  concluding  the  matter     The  Full 
(6)  HoLROYD,  CoFE  and  Kerferd,  JJ. 
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Cburfc  simply  announced  its  opinion  on  the  questions  reserved.  *jjo. 

The  practice  of  this  Court  differs  from  that  obtaining  in  England,  1886 

where  questions  are  not  reserved  for  the  opinion  of  a  Court  other  ^^^ 

than  that  of  the  judge  who  tries  the  case.  These  appeals  are  by  martin. 
way  of  rehearing.  This  Court  is  now  asked  to  rehear  the  case, 
because  a  different  state  of  circumstances  has  arisen ;  a  declaratory 
Act  (No.  873)  has  been  passed  since  the  case  was  before  this 
Court,  declaring  the  meaning  of  the  law  to  be  different  from  the 
view  then  taken  by  this  Court.  There  is  no  record  of  this  Court  on 
the  questions  reserved,  so  that  there  is  nothing  from  which  we 
could  appeal  to  the  Privy  Council ;  the  only  record  is  the  judg- 
ment directed  to  be  entered  by  the  judge.  From  that,  either 
party  is  at  liberty  to  appeal.  The  time  for  appealing  to  the  Privy 
Council  would  begin  to  run  from  the  time  when  judgment  was 
entered  up. 

Then  on  the  substance  of  this  appeal,  the  Court  has  jurisdiction 
on  this  rehearing,  to  make  such  order  as  ought  to  be  made 
according  to  the  law  as  it  now  stands :  Quilter  v.  Mapleson  (c). 
No  objection  can  be  taken  to  our  non-production  of  the 
judgment,  the  respondent  not  having  drawn  it  up  in  time :  Re 
Barker,  Ooodbame  v.  FothergiU  (d).  The  time  for  appealing  does 
not  run  until  the  judgment  is  drawn  up. 

Hood,  for  the  respondent — The  learned  Judge  directed  that 
judgment  should  be  entered  up  in  accordance  with  the  decision  of 
this  Court  That  is  conclusive  on  both  parties.  The  only  ground 
of  appeal  which  could  be  open,  would  be  that  the  judgment 
directed  to  be  entered  was  not  in  accordance  with  the  decision  of 
this  Court,  if  that  were  so,  or  that  costs  were  wrongly  awarded. 
Corbett  v.  Batchelor  (e)  is  somewhat  analogous.  The  Court  cannot 
rehear  an  appeal  on  the  ground  of  the  discovery  of  fresh  facts : 
Flower  v.  Lloyd  (f).  Assuming  the  former  decision  of  the  Court 
to  be  wrong,  it  is  binding  iTUer  partes ;  as  to  them  the  matter  is 
res  judicata  whether  the  judgment  is  drawn  up  or  not:  He 
*ay,  exp,  Hovse  (g).     The  appellants  cannot  do  indirectly  what 

(c)  9  Q.B.D.  672 ;  52  L.J.  (Q.B.)  44  («)  AnU  Vol.  V.,  L.  33. 

(d)  10  Cai.  D.  613.  U)  6  Ch.  D.  297 ;  46  L.  J.,  (Ch.)  838. 

[g)  28  Ch.  D.  518 ;  54  L.J.,  (Ch.)  338. 
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they  cannot  do  directly.  There  is  no  doubt  whatever  that  the 
Full  Coui-t  has  already  determined  between  these  parties  the 
question  now  in  dispute.  The  learned  Judge  had  no  option,'as  to 
the  points  reserved,  but  to  enter  judgment  according  to  the  decision 
of  this  Court  upon  them;  just  as  under  the  old  practice.  The  en- 
actment in  question  came  into  force  after  this  Court  had  decided 
the  questions  reserved  ;  and  this  Court  is  not  at  liberty  to  review 
its  own  decision  in  the  same  case :  B.  v.  Hctckett,  exp.  Cline  {k} 
In  Qwiltei*  v.  Mapleson  (j)  the  Act  passed  before  the  hearing  of 
the  appeal.  As  to  the  appeal  to  the  Privy  Couucil,  the  appellant 
could  draw  up  the  judgment  himself,  and  appeal  from  the  Order 
of  Williams,  J.,  directing  such  judgment  to  be  entered  up. 

[HoLROYD,  J.  We  think  the  appeal  lies  to  this  Court,  ai^d 
we  should  have  overruled  any  objection  if  taken  as  a  preliminary 
objection  that  an  appeal  would  not  lie.] 

Dr,  Madden,  in  reply — Re  May  (k)  does  not  go  further  than 

to  establish  an  estoppel,  where  the  same  question  is  raised  upon 

the  same  materials.    This  is  not  an  appeal  from  the  Full  Court 

to  the  Full  Court;   nor  is  it  upon   the   same,  materials:    Be 

Ohennell  (I).    It  is  an  appeal  from  the  learned  Judge  upon  ne^ 

matter.     Where  there  is  au  estoppel  by  record,  it  is  for  the  partj 

relying  upon  it  to  draw  up  the  record,  and  to  produce  it.     The 

Judge,  of  course,  reserves  for  the  decision  of  the  Full  Court  only 

such  questions  as  he  thinks  fit. 

Cur.  adv.  vult 


March  12.  The  judgment  of  the  Court  (Holroyd,  Cope  and  Kerferd,  JJ.) 

was  now  delivered  by: — 

Holroyd,  J.  This  is  an  appeal  from  an  Order  of  Williams,  J. 
directing  that  judgment  should  be  entered  for  the  defendant 
At  the  trial  of  the  action  Williams,  J.,  found  certain  facts 
and  certain  admissions  were  made  between  the  parties.  On 
these  facts  and  admissions  the  learned  Judge  reserved  for  the 
consideration  of  the  Full  Court  the  point  whether  the  facts,  as 
he  found  them,  taken  in  conjunction  with  the  admissions,  vested 


(A)    AnU  Vol  VIIL,  L.  129. 

(k)  28  Ch.  V.  518;  54  L.  J.  (Ch.),  338. 


(i)    9  Q.B.D.  672;  25  L.  J.,  (Q.B.)  4i 
(0    8  Ch.  D.  504;  47  L.  J.  (Ch.),  683, 
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the  land  in  the  plaintiff  or  barred  his  right  to  recover  the  land,  ^^ 

and  he  left  either  party  to  move  for  judgment.    The  reservation  1886 

of  this  point  was  virtually  reserving  the  whole  of  the  case.  After  mat 

aigament  on  the  point  reserved,  the  Full  Court  determined  that  }i^^g 
the  right  of  the  plaintiff  to  recover  the  land  was  barred ;  but  no 
Older  was  drawn  up  embodying  that  determination.  On  the  18th 
December  last,  and  after  the  determination  of  the  Full  Court, 
aa  ict  of  Parliament  (No.  873)  was  passed.  That  was  a  declara- 
toiy  Act,  declaring  what  the  law  was.  It  recites  that  doubts  had 
arisen  as  to  the  construction  of  sea  19  of  the  '*  Real  Property 
SUduU  1864,*'  and  that  it  was  expedient  that  the  meaning  of  the 
Legislature  should  be  further  declared;  and  then  proceeds  to 
deelare  more  fully  the  meaning  of  pai-t  of  that  section.  The 
plaintiff's  counsel  contended  that  the  declaratory  enactment  con* 
tained  in  that  Act  showed  the  determination  of  the  Full  Court  to 
have  been  erroneous  in  law.  It  w&s  contended  for  the  defendant 
thai,  even  admitting  for  the  sake  of  argument  only  that  the  decision 
of  the  Full  Court  on  the  subject  was  erroneous,  yet  as  between 
plaintiff  and  defendant  the  matter  was  res  jttdioata,  and  that 
the  determination  of  the  Full  Court  on  the  case  reserved  could  be 
upset  only  by  appeal  to  the  Privy  Council,  either  from  the  de* 
termination  itself,  or  from  the  order  directing  judgment  to  be 
entered  up  in  pursuance  of  it.  On  the  other  hand,  it  was  con- 
tended for  the  plaintiff  that  all  appeals  from  orders  of  a  single 
judge  sitting  as  the  Court,  are  rehearings;  and  that  this  appeal 
being  a  rehearing,  the  Full  Court  could  decide  the  action  upon 
the  law  as  it  is  now  or  as  it  has  been  declared  now  to  be,  without 
regard  to  its  own  previous  determination ;  and  for  that  purpose 
QuUter  V.  Mapleson  (m)  was  cited. 

That  case  was  an  appeal  from  a  single  judge  to  the  Court  of 
Appeal,  and  between  the  judgment  of  the  judge  and  the  hearing 
of  the  appeal  a  retrospective  Act  was  passed,  which  would 
have  entitled  the  defendant  to  relief  against  a  forfeiture  in 
respect  of  which  the  plaintiff  was  seeking  to  recover  the  land 
against  him.  It  was  there  held  undoubtedly,  and  stated  in  so 
many  words  by  the  Master  of  the  Rolls,  that  on  a  rehearing 
such  a  judgment  may  be  given  as  ought  to  be  given  if  the  case 
(m)  9  Q.B.D.  672;  52  L.  J.  (Q.B.)  44. 
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came  before  the  Court  of  first  instance  at  that  time,  although  on 
an  appeal  strictly  so  called  such  a  judgment  could  only  be  given 
as  ought  to  have  been  given  at  the  original  hearing.  The  dis- 
tinction between  that  case  and  the  present  is,  that  here  before 
the  Act  was  passed  there  had  been  an  intervening  determination 
of  the  Full  Court ;  and  the  question  we  have  to  consider  is  what 
is  the  effect  of  it.  That  question  has  by  consent  been  first  argued 
before  us.  What  the  plaintiffs  say  is  this,  that  when  a  judge  re- 
serves a  case  or  point  in  a  case,  he  is  merely  seeking  the  opinion 
of  the  Full  Court  for  his  own  guidance,  and  that  he  is  at  liberty 
to  accept  or  reject  the  opinion  when  given;  that  the  determination 
of  the  Full  Court  on  the  points  reserved  decides  nothing  finally 
or  conclusively;  and  that  on  an  appeal  from  an  order  of  a  judge 
sitting  as  a  Court  after  such  determination  on  points  or  case  re- 
served the  whole  case  remains  open;  and  no  matter  what  the 
Full  Court  may  have  decided  before,  it  is  at  liberty  to  decide  the 
same  points  again,  and  according  to  the  law  as  it  may  then  exist 
The  real  question  then  is  whether  this  determination  of  the 
Full  Court  constituted  a  matter  res  judicata  or  not.  Sec.  25 
of  our  Judicature  Act  runs  thus: — 

''Sabject  to  any  Rules  of  Court,  any  judge  of  the  Court  sitting  in  the  exercise  of 
its  jurisdiction  may  reserve  any  case  or  any  point  in  a  case  to  be  argued  before  the 
Full  Court ;  and  the  FuU  Court  shall  have  power  to  hear  and  determine  any  such 
case  or  point  so  reserved  or  so  directed  to  be  argued.*'"  ' 

When  a  judge  of  this  Court  is  sitting  in  the  exercise  of  the 

jurisdiction  of  the  Court,  he  may  keep  back  a  case,  which  we 

suppose  means  the  whole  case,  or  any  point  for  the  consideration 

of  the  Full  Court,  taking  it  out  of  his  own  hand  and  delivering 

it  over  to  the  Full  Court,  and  then  the  Full  Court  is  to  hear  and 

determine.     The  words  "  hear  and  determine  "  occur  frequently 

in  the  English  Judicature  Acta,  and  in  various  Acts   in  this 

colony,  and  in  all  the  word  "determine"  signifies  to  conclude 

something  between  the  parties.      In  the  Act  36  &  37   Vict.  c. 

66 — the  English  Judicature  Act  of  1873 — in  that  part  of  it 

which  relates  to  the  distribution  of  business,  it  is  provided  by 

sec.  46  :— 

"All  appeals  from  petty  or  quarter  sessions,  from  a  County  Court,  or  from  any 
other  inferior  Court  which  might  before  the  passing  of  the  Act  have  been  brought 
to  any  Court  or  judge  whose  jurisdiction  is  by  this  Act  transferred  to  the  High 
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Oonrt  of  Justice  may  be  heard  and  determitted  by  Diviuonal  Conrta  of  the  said  p  c. 

High  Court  of  Justice."  

1888 

Then  the  section  later  on  proceeds : —  May 

"The  dcUrmnation  of  such  appeals  respectively  by  such  Divisional  Courts  shall  Martik. 

be  final  unless  special  leave  to  appeal  from  the  same  to  the  Court  of  Appeal  shall 
be  given  by  the  Divisional  Court." 

Then  comes  the  46th  section  which  introduced  reservations  of 

points  of  cases,  which  provides : — 

"Any  judge  of  the  said  High  Court  sitting  in  the  exercise  of  its  jurisdiction 
eliewfaere  than  in  a  Divisional  Court  may  reserve  any  case  or  any  point  in  a  case 
for  the  consideration  of  a  Divisional  Court,  or  may  direct  any  case  or  point  in  a 
case  to  be  argued  before  a  Divisional  Court ;  and  any  Divisional  Court  of  the  said 
High  Court  shall  have  power  to  hear  and  determine  any  such  case  or  point  so 
reserved  or  so  directed  to  be  argued." 

The  47th  section  relates  to  criminal  trials  and  uses  the  word 
"determination.*'  "The  determination  of  any  such  question 
shall  be  final  and  without  appeal."  Again,  sec.  53,  "Every  appeal 
to  the  Court  of  Appeal  shall  be  heard  and  determined  either  by 
the  whole  Court  or  Divisional  Court;"  and  constantly  throughout 
tliis  Act  the  word  for  a  conclusive  order  between  the  parties  is 
that  word  "determination."  The  10th  section  of  our  own 
Judicature  Act,  which  relates  to  the  sittings  of  the  Court  and 
the  distribution  of  business,  enacts  that  the  Full  Court  shall  hear 
^d  determine  certain  things,  amongst  others,  appeals  from  a 
«ingle  judge ;  and  also  "  all  business  referred  to  the  Full  Court 
by  a  single  judge,  sitting  either  in  Court  or  in  Chambers."  "We 
think  the  latter  words  themselves  might  be  wide  enough  to 
include  a  case,  or  points  in  a  case,  reserved  for  the  consideration 
of  the  Full  Coiirt.  Under  sec.  25  or  sec.  10,  the  Full  Court,  after 
hearing,  is  to  determine  the  case ;  and  that  apparently  means 
<5onclusively  to  decide,  subject  only  to  such  appeals  as  may  have 
been  provided  by  the  Statute. 

The  practice  heretofore  in  this  Court  as  regards  the  reservation 
of  points  does  not  appear  to  have  been  very  well  settled.  It  seems 
that  when  a  single  judge  reserves  points  for  the  consideration  of 
tile  Full  Court,  the  practice  is  for  the  party  who  desires  to  set 
those  points  down  for  argument  to  make  out  aprcBcipe  only,  as  in 
this  case,  and  then  the  questions  are  set  down  for  hearing.  What 
^e  questions  themselves  are  appears  on  the  judge's  notes.    At 
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first  no  order  was  drawn  up  stating  the  decision  of  the  Full  Court. 
I  think  I  myself  first  suggested  that  an  order  should  be  drawn  up ; 
the  matter  was  brought  before  the  Full  Court,  which  considered 
that,  whether  or  not  it  ought  to  be  drawn  up,  it  was  a  very  con- 
venient rule,  as  it  put  on  record  what  tlie  determination  of  the 
Full  Court  was. 

It  would  seem  from  Euglish  authority,  and  the  nature  of  the 
case,  that  an  order  should  be  drawn  up.  It  is  rather  curious 
that  we  cannot  find  in  the  text  books  any  account  of  the  practice 
in  the  Divisional  Court  under  sec.  46  of  the  English  Judicature 
Act  before-mentioned;  but  there  are  two  authorities  which 
may  help  to  guide  us:  Collins  v.  Vestry  of  Paddington  (n), 
and  Schubrook  v.  Tufnell  (o).  In  each  of  those  cases  arbitrators 
stated  a  case  for  the  opinion  of  the  Court,  and  it  was  held  in  both 
that  the  determination  of  the  Court  on  a  case  stated  by  an 
arbitrator,  is,  in  fact,  an  order  of  the  Court — that,  according  to 
circumstances,  it  may  be  either  a  final  or  an  interlocutory  order; 
but,  whether  the  one  or  the  other,  an  appeal  lies  from  it  to  the  Court 
of  Appeal.  There  the  opinion  only  of  the  Court  was  in  terms 
solicited.  A  fortiori  an  order  should  be  drawn  up  where  its 
determination  is  sought,  and  au  appeal  will  lie  from  that  order 
to  any  higher  appellate  tribunal. 

The  matter  having  been  once  finally  decided  in  the  Full  Court 
itself,  this  Court  cannot  again  review  it.  Then  it  may  be  said 
what  has  the  Primary  Judge  to  do  when  an  order  is  made  embody- 
ing the  decision  of  the  Full  Court  ?  He  has  yet  something  to  do. 
If  a  motion  is  made  for  judgment  he  is  to  direct  judgment  to  be 
entered  up  according  to  the  order.  He  has  also  to  dispose  of  the 
question  of  costs,  which  remains  in  his  discretion.  If  the  order 
relates  to  only  some  points  in  the  case,  the  judge  has  to  decide  the 
other  points  that  remain:  and  he  has  to  embody  in  his  judg- 
ment the  points  to  which  the  order  relates  and  treat  them  as 
finally  decided. 

Of  course  an  appeal  will  lie  from  him  on  those  points  which  the 

Full  Court  has  not  finally  determined,  or  on  a  question  whether 

the  judgment  has  been  rightly  directed  to  be  entered;   and  there 

may  be  cases  in  which  the  judge  gives  or  refuses  costs  where  he 

(n)  5  Q.B.D.  368  ;  49  L.J.  (Q.B.)  264.  (o)  9  Q.B.D.  621. 
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has  no  cHscretioQ  to  do  so.  There  i^lso  an  appeal  will  lie.  But 
where  the  determination  of  the  Full  Court  is  given,  it  is  to  be 
treated  as  conclusive. 

In  this  particular  case  no  order  embodying  the  determi- 
BEtion  of  the  Full  Court  was  drawn  up.  We  think,  however, 
that  we  must  take  notice  of  the  fact  that  there  was  such 
a  determination.  It  may  be  that  if  the  parties  had  desired  to 
appeal  from  the  determination  of  the  Full  Court,  they  ought  to 
have  first  got  the  order  drawn  up ;  but  that  does  not  alter  the  fact 
that  there  was  such  a  determination,  and  this  Court  must  take 
cognisance  of  it.  So  we  think  that  the  determination  was  con- 
dusive,  and  the  appeal  will  be  dismissed  with  costs. 


r.  c. 
1S86 

v. 
Maktin. 


AppeaZ  dismissed  with  costs.. 

On  the  appeal  from  the  order  of  Higinbotham,  J.: — 
Dr.  Madden  (with  him  Isaacs),  for  the  appellants — When  th^ 
application  was  made  on  12th  November,  the  fourteenth  day  from 
the  entry  of  judgment,  the  learned  Judge  said  he  thought  notice 
ought  to  be  served  upon  the  other  side.  As  we  contend,  he  in  fact 
adjonmed  the  application  until  17th  November  to  allow  of 
service  of  notice.  When  the  matter  came  on  again  on  the  17th, 
objection  was  taken  that  the  application  was  wrong  in  form  as 
well  as  late  in  time.  The  learned  Judge  agreed  with  the  latter 
objection  and  dismissed  the  application.  But  Huch  an  applica- 
tion is  in  its  nature  ex  parte;  no  notice  of  motion  is  necessary. 
It  is  in  time  if  made  upon  the  14th  day ;  the  Order-in-Council 
prescribes  that  it  is  to  be  by  motion  or  petition,  which  latter 
certainly  is  an  ea;  parte  proceeding.  Where  no  party  is  injured 
by  an  irregularity,  the  Court  exercises  a  discretion  in  allowing 
the  matter  to  proceed  notwithstanding  the  irregularity:  Dawson 
V.  Beeson  (p).  The  objection  was  based  upon  Order  LIL,  r.  3 ;  but 
the  procedure  of  this  Court  does  not  apply  to  proceedings  under 
the  Order-in-Council  which  are  regulated  by  that  Order.  The 
Order-in-Council  says  nothing  about  serving  notice  on  the  other 
side.  It  is  only  by  the  practice  of  this  Court  that  notice  is 
tequired;  and  the  Court  may  modify  its  own  practice.     "  Motion*' 

ip)    22  Ch.  D.  604;  52  L. J.  (Ch.)  563. 
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may  be  taken  as  meaning  according  to  the  practice  of  each  colonial 
court.  An  ex  paHe  application  was  allowed  in  Exp.  Kempson  (g), 
and  the  same  reason  would  apply  here.  Ord.  LXX.,  r.  1 
provides  that  non-compliance  with  any  Rule  or  practice  is 
not  to  render  any  proceedings  void  unless  the  Court  or  judge 
shall  so  direct.  The  Order-in-Council  is  for  the  purpose  of  for- 
warding appeals :  Smith  v.  Balcer  (r) ;  Ferrand  v.  Bradford  (s). 
The  motion  is  also  for  leave  to  put  in  further  affidavits  as  to 
value,  if  the  Court  think  them  necessary.  There  was  no  dispute 
at  the  trial  that  the  annual  value  was  85Z.  which  is  equivalent  to 
a  capital  value  of  much  more  than  5002.  The  affidavits  against 
the  sufficiency  of  the  value  were  put  in  at  the  last  moment. 


Hood  {oUBeclcett  with  him),  for  the  respondents — The  application 
was  not  made  to  the  learned  judge  until  late  on  the  last  of  the 
fourteen  days;  it  was  adjourned,  and  notice  was  served  after 
4  p.m.,  which  under  Ord.  LXIV,  r.  11,  is  equivalent  to  service  on 
the  following  day.  That  notice  states  that  the  application  had 
been  adjourned ;  but  there  was  no  power  to  adjourn  it.  If  the 
Court  cannot  grant  leave  to  appeal  ex  parte,  an  ex  parte  applica- 
tion on  the  last  day  of  the  time  allowed  is  too  late.  Everything 
necessary  to  be  done,  must  be  done  within  the  fourteen  days.  The 
Order-in-Council  has  left  the  procedure  to  be  regulated  by  the 
practice  of  the  Court  to  which  application  for  leave  to  appeal  is 
made.  The  practice  of  this  Court  now  requires  two  days'  notice 
of  any  motion  :  Ord.  LII.,  r.  5.  The  Rules  of  the  Privy  Council 
clearly  contemplate  both  parties  being  heard.  Leave  to  appeal 
cannot  be  given  ex  parte.  A  petition  would  have  to  be  served  on 
the  other  side,  and  lodged  within  the  fourteen  days.  Where  the 
application  has  originally  been  properly  made  within  the  time,  an 
adjournment  might  not  invalidate  it :  Attomey-Oeneral  v.  Prince 
of  Wales  Coy.  {t).  We  have  not  even  yet  had  proper  notice  of  a 
motion  to  be  made.  Where  it  is  intended  that  a  judge  shall  act 
ex  parte,  such  intention  is  clearly  expressed  :  Rowbottom  v.  Herir 
nelly  {v).     This   Court  has   no  power  to  extend  the  time  for 


iq)  13  W.R.  446. 
(r)  2  H.  &  M.  498. 


{$)  8  De  G.  M.  &  G.  93 ;  25  L. J.,  (Oh.] 
(0  6  W.W.  &  a'B.,  E.  4. 
(v)  Ante  Vol.  VI.,  L.  409. 
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appealing  allowed  by  the  Order-in-Council.     No  order  has  been 
served  upon  us. 

Dr.  If addeUy  in  TQjil J — This  is  not  a  question  of  jurisdiction. 
If  the  fii-st  step  may  be  made  by  one  party  alone,  the  shape  of  the 
motion  is  merely  a  matter  of  practice.  In  Munro  v.  Suther- 
land {v})  the  application  was  made  ex  parte  for  a  Eule  nisi, 
which  was  returnable  in  Chambei-s.  There  must  be  cases 
in  which  the  application  is  necessarily  ex  parte ;  e,g.,  where 
the  respondent  dies  before  the  application  is  made ;  and  there  is 
no  time  to  enter  a  suggestion  of  the  death ;  or  where  he  dis- 
appears after  withdrawing  authority  from  his  solicitor.  If  there 
were  any  irregularity,  it  was  waived  by  the  respondent  appearing 
before  the  judge. 

Cur,  adv,  vuLt 
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The  judgment  of  the  Court  (Holroyd,  Cope  and  Kerferd,  JJ.) 
was  now  delivered  by: — 

Holroyd,  J.  The  Court  has  now  to  deal  with  the  appeal 
from  the  order  of  Higinbotham,  J.,  refusing  leave  to  appeal 
to  the  Privy  Council  from  the  order  of  Williams,  J.,  directing 
that  judgment  should  be  entered  up  for  the  defendant  in 
this  action.  Leave  to  appeal  was  applied  for  under  the 
Order-in-Council  of  9th  June  1860.  The  application  was  in 
the  first  instance  made  ex  parte  upon  the  fourteenth  day  after 
the  entry  of  judgment.  There  has  been  some  dispute  as  to 
what  occurred  before  the  learned  Judge  ;  but  from  the  materials 
before  us  and  a  notice  subsequently  served  upon  the  defendant, 
it  appears  that  the  learned  Judge  adjourned  the  ex  parte  motion, 
in  order  we  presume  to  afford  an  opportunity  to  the  plaintiffs  to 
serve  a  notice  of  motion  upon  the  defendaut.  Notice  was 
served  by  the  plaintiffs  upon  the  defendant  upon  the  same  day 
at  4.15  p.m.,  to  the  effect  that  the  motion  had  been  adjourned 
and  that  the  defendant  might  have  opportunity  to  appear  to  show 
cause.  According  to  the  existing  Rules  of  this  Court,  this  service 
was  too  late,  as  it  would  be  deemed  to  have  been  given  upon  the 
fifteenth  day.    If  we  had  to  determine  the  matter  on  the  ground 

(tr)  4  A.  J.R.  169. 


March  22. 


Digitized  by 


Google      — 


126 


SUPREME  COURT :  VICTORIA. 


[V.  L.  R. 


F.C. 
1886 

MlT 

V. 
MA&tlN. 


on  which  it  was  decided  by  the  learned  Judge  in  Chambers,  tve 
should  have  some  difficulty  in  coming  to  a  conclusion. 

Mr.  Justice  Cope  is  inclined  to  agree  with  the  learned  Judge 
that  the  words  "  by  motion  or  petition"  in  the  Order-in-Council 
mean  motion  or  petition  according  to  the  practice  for  the  time 
being  of  the  Court  to  which  it  is  made ;  and  then,  by  Ord.  LIT.,  r.  3, 
no  motion  can  be  made  without  previous  notice  to  the  parties 
affected  thereby;  and  if,  therefore,  notice  was  not  given  in  proper 
time,  no  motion  has  in  effect  been  made  at  all ;  that  this  is  not 
a  mere  irregularity  which  can  be  waived ;  and  therefore  that  the 
motion  was  properly  dismissed. 

The  other  members  of  the  Court  are  of  opinion  that  the  words 
"  motion  or  petition"  mean  any  kind  of  motion  or  petition. known 
to  the  Court.  If  those  words  were  confined  to  a  motion  or 
petition  according  to  the  varying  practice  of  each  Court,  that 
practice  might  happen  to  be  so  shaped  as  to  exclude  appeals 
where  it  is  intended  by  the  Order-in-Council  to  allow  them. 
That  Order  is  founded  upon  the  Act  of  the  Imperial  Parliament, 
7  &  8  Vict,  c.  69,  which  is  very  comprehensive,  enabling  Her 
Majesty  in  Council  to  confer  the  right  of  appealing  from  any 
judgments,  &c.,  of  any  coui*t  of  justice  within  any  British  colony; 
with  power  also  to  revoke  or  amend  any  orders  made  under  it. 
Ample  power  is  given  to  regulate  the  initiatory  proceedings,  as 
well  as  the  prosecution  of  the  appeal. 

What  was  actually  done  here  appears  to  amount  to  this,  that 
the  learned  Judge  turaed  a  motion  without  notice  into  a  Rule 
nisi,  calling  on  the  defendant  to  show  cause  why  leave  to  appeal 
should  not  be  granted.  Strictly  speaking  an  Order  nisi  was  not 
granted;  but  we  see  no  reason  why  an  ex  parte  motion  should 
not  be  adjourned  with  the  same  result  as  in  a  motion  upon  notice. 
A  Rule  nisi  might  have  been  obtained  without  contravening 
Order  LII.,  r.  3.  We  do  not  think  that  the  effect  of  the  Order-in- 
Council  was  intended  to  be  limited  by  any  Rules  made  by  this 
Court. 

We  think,  therefore,  that  the  learned  Judge  was  wrong,  and 
that  the  application  for  leave  to  appeal  to  the  Privy  Council 
was  made  in  time ;  though  he  might  have  refused  to  grant  an 
ex  parte  motion  for  leave  to  appeal. 
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The  present  appeal  to  this  Court  was  resisted  also  on  the  f.  c. 

ground  that  the  value  of  the  property  involved  does  not  amount  isse 

to   5001,      The    managing    clerk    of   the   appellant's   solicitors  ^^ 

has  made  an  affidavit  stating,  on  the  authority  of  a  Mr.  Looker,  *• 

an  estate  agent,  that  he  believes  the  property  to  be  of  the  value 
of  500Z.  But  neither  the  plaintiffs  nor  Mr.  Looker  have  made 
any  affidavit  on  the  subject.  Two  estate  agents  made  affidavits 
for  the  defendant,  and  swore  that  in  their  opinion  the  value 
is  350i.  Upon  reading  the  Order-in-Council,  it  appears  that 
either  the  sum  or  matter  at  issue  must  be  above  the  value 
of  5001.  or  that  the  judgment,  &c.,  shall  involve  property  of  the 
value  of  500t.  This  is  a  condition  precedent  to  the  right  of 
appeal,  and  it  lies  upon  the  appellant  to  satisfy  the  judge  that  the 
property  is  of  the  required  value.  If  the  appellants  had  stated 
that  it  was  of  such  value,  we  should  have  been  inclined  to  accept 
their  statement  rather  than  the  estimate  of  an  estate  agent.  If 
they  had  been  taken  by  surprise,  we  should  have  been  inclined  to 
adjourn  the  matted  to  allow  further  evidence  to  be  adduced.  The 
evidence  referred  to  is  what  they  would  have  had  to  rely  upon  if 
the  matter  had  come  before  the  Judge  in  Chambers.  They  de- 
sired leave  to  adduce  further  evidence  of  value,  but  the  affidavit 
m  support  of  the  application  does  not  show  any  sufficient  ground 
for  acceding  to  that  request ;  and  this  is  not  an  indulgence  to  be 
lightly  conceded.  It  is  not  stated  that  the  appellants  or  Looker 
are  prepared  to  make  the  requisite  affidavit  of  value ;  it  is 
stated  merely  that  the  person  making  the  affidavit  in  support 
of  the  application  has  no  doubt  that,  if  necessaiy,  the  required 
evidence  could  be  adduced.  There  is  therefore  no  sufficient 
reason  to  induce  us  to  allow  opportunity  for  doing  so.  This 
appeal  must  be  dismissed  with  costs. 

Second  appeal  dismissed. 

Solicitors  for  appellants :  Crisp,  Lewis  &  Hedd^rwick. 
Solicitors  for  respondent :  Willcie  <fe  Wilkie. 

P.  S.  D. 
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^^  LIMITED  (Respondent)  v.  GRITTON  (Appellant). 

March  12,  22.     Supreme  Court  Rules  1884— Ord  XIV.,  r.   1 — Action  upon  foreign  judgment- 
Specially  indorsed  writ — Order  allowing  plaintiff  to  enter  final  judgment- 
Plaintiff  incorporated  company — Affidavit  by  local   agent  without  persona 
knowledge. 

In  an  action  upon  a  foreign  judgment,  the  writ  being  specially  indorsed,  if  thi 
plaintiff  applies  under  Supreme  Court  Rules  1884,  Ord.  XIV.,  r.  1.,  for  liberty  t 
enter  final  judgment,  on  the  ground  that  the  defendant,  who  has  appeared,  ha 
no  defence,  the  affidavit  must  be  made  either  by  the  plaintiff  or  by  a  person  whi 
knows  the  facts  and  swears  to  the  identity  of  the  defendant  with  the  defendan 
named  in  the  judgment,  and  that,  in  his  belief,  founded  on  such  knowledge,  h( 
has  no  defence  to  the  action.  Mere  production  of  the  judgment  under  the  seal  o 
the  foreign  court,  and  identity  of  name  are  not  sufficient.  An  affidavit  by  a  Iocs 
agent  of  an  incorporated  company,  plaintiff  in  the  foreign  jurisdiction,  based  upoi 
information  sent  to  him  by  the  manager  of  such  company  abroad,  is  inaufficient. 

Appeal  from  an  order  of  Higinbotham,  J.,  that  the  plain- 
tiff be  at  liberty  to  enter  final  judgment  for  the  amount  indorsee 
upon  the  writ  of  summons  in  this  action  to  which  the  defendant 
had  appeared,  with  a  reference  to  the  Prothonotary  to  tax  the 
costs,  and  a  direction  to  disallow  the  costs  of  the  aflSdavit  oi 
Jauies  M'Donald,  the  plaintiflTs  agent. 

The  action  was  upon  two  decrees  of  the  Supreme  Court  of 
Hongkong.  The  affidavit  of  M'Donald,  the  agent  here  of  the 
plaintiff  company,  stated  that  he  had  received  from  the  plaintifl 
company  two  decrees  of  the  Supreme  Court  of  Hongkoog, 
particulars  of  which  were  indorsed  upon  the  statement  of  claim ; 
that  he  had  received  instructions  from  the  plaintiff  to  enforce 
the  said  decrees,  which  he  was  informed  by  the  general  managers 
at  Hongkong  of  the  company  were  obtained  against  the 
defendant  under  the  circumstances  mentioned  ;  that  he  had  been 
informed  also  by  such  managers  that  on  or  about  12th  October 
1885  the  defendant  took  his  passage  from  China  to  Australia  by 
the  ship  Hampshire ;  that  on  5th  February  1886  he  telegraphed 
to  such  managers  to  know  whether  the  defendant  had  pwd 
anything  on  account  of  the  said  two  decrees,  and  had  received  an 
answer  that  they  had  received  nothing;  that  in  his  opinion 
there  was  no  defence  to  this  action. 
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Isaacs  (with  him  Forlonge),  for  the  appellant,  the  defendant — 
The  order  of  the  learned  Judge  is  made  under  Order  XIY.,  r.  1 ; 
bnt  the  jurisdiction  to  make  it  depends  upon  a  strict  compliance 
with  the  requirements  of  that  Rule.  An  affidavit  must  be  *'  made 
by  the  plaintiff  himself,  or  by  any  other  person  who  can  swear 
positively  to  the  facts,  verifying  the  cause  of  action  and  the 
amount  claimed  (if  any),  and  stating  that,  in  his  belief,  there  is 
no  defence  to  the  action."  The  plaintiff,  being  an  incorporated 
company,  cannot  make  an  affidavit;  M'Donald,  its  local  agent 
here,  cannot  and  does  not  pretend  to  swear  positively  to  the 
facts;  his  affidavit  is  all  hearsay;  it  does  not  even  identify  the 
present  defendant  with  the  person  against  whom  the  decrees 
were  made.  The  only  matter  as  to  which  a  belief  is  admissible 
is  as  to  there  being  no  defence  to  the  action;  and  that  belief 
must  be  the  belief  of  the  plaintiff,  not  of  any  other  person.  The 
mere  production  of  the  decrees  under  the  seal  of  the  Court  at 
Hongkong  is  not  sufficient  evidence  under  this  Rule;  it 
certainly  does  not  prove  the  identity  of  the  defendant :  Bank  of 
Uontreal  v.  Cameron  (a) ;  Frederid  v.  Vanderzee  (Jb) ;  Kieley  v. 
Massey  (c) ;  Ghrant  v.  Boston  (d). 

Hodges,  for  the  respondent — ^The  objection  to  want  of  proof  of 
the  identity  of  the  defendant  was  not  taken  before  the  learned 
Judge ;  if  it  had  been  taken,  it  would  have  speedily  been  satisfied. 
The  only  objection  taken  was  that  the  statements  in  the  affidavit 
were  not  admissible  in  an  application  of  this  kind,  and  could  not 
verify  the  cause  of  action.  Identity  of  name  is  sufficient  to  put 
the  defendant  to  prove  that  he  is  not  the  defendant :  Hamber  v. 
Roberts  (e);  JRoden  v.  Ryde  (/).  The  plaintiff  is  not  put  to 
stricter  proof  in  this  proceeding  than  he  would  be  at  a  trial.  The 
decrees  are  presumed  to  be  unsatisfied  until  evidence  is  given 
that  they  are  satisfied  or  discharged.  The  agent  here  is  the  only 
person  to  make  the  affidavit.  An  affidavit  by  the  agent  of  an 
incorporated  company  takes  the  place  of  an  affidavit  by  an 
individual  plaintiff:  Kingsford  v.  Qreat  Western  Ry.  Co.  (g). 

M  2  Q.B.D.  536 ;  46  L.  J.  (Q.B.)  425.        (d)    13  Q.B.D.  303 ;  53  L. J.  (Q.B.)  68. 
ib)  2  C.P.D.  70 ;  ,46  L.J.  (Q.B.)  194.        (e)    18  L.J.  (C.P.)  250. 
(c)   6  It.  L.R.,  Ex.  D.  446.  (/)  4  Q.B.  628. 

to)  16C.B.  (N.S.)761;  33 L. J.  (C.P.)  307. 
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[HoLROYD,  J.    Re  Oriental  Rice  Co.  (h) ;  fte  CaUhorp  (j)]. 

Isaacs,  in  reply — The  learned  Judge  seems  to  have  attached 
little  importance  to  the  affidavit,  as  he  ordered  the  costs  of  it  to 
be  disallowed.  A  corporation  has  not  the  same  abilities  as  an 
individual:  Shelf ord  v.  Louth  Ry.  Co.  (&).  This  Court  may 
entertain  objections  not  raised  before  the  judge:  Chitty's  Prac- 
tice 990.  The  objection  taken  then  is  fatal— that  there  was 
wo  pledging  of  the  belief  by  a  person  who  could  swear  positively 
to  the  facts. 

Cur.  adv.  vuU. 


March  22. 


The  judgment  of  the  Court  (Holroyd,  Cope  and  Eerferd,  JJ.) 
was  now  delivered  by  : — 

Holroyd,  J.  This  is  an  appeal  from  an  order  of  the 
learned  Judge,  purporting  to  be  made  under  Order  XIV.,  r.  1, 
directing  that  the  plaintiff  should  be  at  liberty  to  enter  final 
judgment.  In  this  action  the  writ  was  specially  indorsed,  and 
the  defendant  appeared.  The  Rule  in  question  is  very 
stringent.  Under  it  a  defendant  may  be  deprived  ol 
the  right  of  defending  himself  upon  a  sworn  statement 
that  some  one  believes  that  he  has  no  defence  to  the  action 
We  think  that  such  an  application  ought  not  to  be  granted 
unless  the  preliminary  conditions  are  strictly  complied  with 
The  plaintiff  is  supposed  to  know  all  about  the  action ;  and  his 
sworn  statement  as  to  the  possibility  of  a  defence  may  be 
accepted.  If  he  cannot  make  the  necessary  affidavit,  then  som( 
one  who  can  swear  positively  to  the  facts  must  make  it,  otherwise 
a  judge  has  no  jurisdiction  to  make  the  order  sought. 

In  the  present  case  the  plaintiff  is  an  incorporated  company 
which,  of  course,  cannot  make  any  affidavit.  It  was  said  that  ai 
affidavit  of  an  agent  of  the  company,  making  the  necessary  posi- 
tive statements,  may  be  taken  as  a  substitute  for  an  affidavit  b] 
an  individual  plaintiff;  and  the  case  of  Re  Oriental  Ria 
Coy.  (h)  was  referred  to,  where  it  was  perfectly  clear  from  th( 
Act  of  Parliament  that  a  right  was  conferred  upon  a  xx>rpora- 

{h)  4  A.  J.R.  33.       (i)  L.R.,  8  Ch.  2(»2 ;  37  L.  J.  (B^  17.      {k)  4  Ex.  D.  317. 


Digitized  by  VjOOQIC 


VOL.XIL] 


XLIX  VICT. 


tion  as  well  as  on  an  individual,  and  in  another  part  of  the  Act 
conditions  preliminary  to  the  exercise  of  the  right  were  required 
which  a  corporation  could  fulfil  only  by  deputy.  There  it  was 
held  that  an  agent  might  comply  with  such  conditions  that  the 
enactment  might  not  be  rendered  nugatory. 

The  present  case  is  very  different  from  that.  The  person  to 
make  the  affidavit  must  be  some  one  who  can  swear  positively 
to  the  facts ;  he  must  verify  the  claim ;  he  must  be  able  also  to 
q)eak  positively  to  facts  which  enable  him  to  say  that  in  his  belief 
there  is  no  defence.  Here  the  person  making  the  affidavit  knew 
nothing  whatever  about  the  facts.  He  could  state  only  that  he 
had  received  two  decrees  purporting  to  have  been  made  against 
one  W.  H.  Gritton ;  he  did  not  state  that  the  W.  H.  Gritton 
against  whom  the  decrees  were  made  was  the  same  person  as 
the  defendant  named  in  this  action.  It  was  contended  that 
the  sameness  of  name  was  sufficient.  In  a  trial  that  cir- 
cumstance might  be  received  as  primd  fade  evidence  of 
identity,  but  that  is  all.  The  deponent  in  support  of  the 
application  should  have  been  able  to  state  positively  that 
he  was  the  same.  On  that  ground  we  must  hold  that  this 
affidavit  does  not  comply  with  the  Rule.  In  the  same  way 
it  states  that  the  person  making  it  believes  that  there  is  no 
defence,  but  that  is  mere  hearsay.  Nothing  is  known  by  him. 
It  Ib  not  necessarily  to  be  presumed  that  there  can  be  no  defence 
to  an  action  upon  judgments.  It  is  possible  that  they  may 
have  been  obtained  by  fraud.  The  appeal  must  be  allowed,  with 
eosts. 

Appeal  aUowed. 
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Solicitors  for  plaintiff:  Bermett,  Attenborough,  WUks  &  Nunn. 
Solicitors  for  defendant :  Phillips  io  Cohen. 

P.  S.  I>. 
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COAKLEY  (Appellant)  r.  VICKERY  (Respondent). 

"  The  Publie  HtaUh  Amendment  StaiuU  1883"  {No,  782),  «.  61,  68,  170— /n/or- 
mation  by  common  informer — Appeal  from  justices. 

Where  an  offence  has  been  committed  under  sec.  61  of  "  The  PMie  Health 
Amendment  Statute  1883  "  (No.  782),  any  person  may  lay  an  Information,  and  will 
be  entitled  to  half  the  penalty. 

Where  an  information  is  dismissed  by  justices  on  the  ground  of  want  of 
authority  in  the  informant  to  institute  the  proceedings,  appeal  is  the  proper 
remedy,  and  not  a  mandatory  order  to  hear  and  determine. 

Special  case  stated  by  justices  at  CoUingwood.  The  informa- 
tion was  laid  under  "  The  Public  Health  Amendment  Statute 
1883  "  (No.  782),  sec.  61.  The  information  was  dismissed.  On 
the  hearing,  it  was  stated  on  behalf  of  the  informant  that  the 
prosecution  was  by  direction  of  the  Central  Board  of  Health, 
and  an  authority  for  the  same  was  produced.  For  the  defendant 
it  was  objected  that  the  informant  had  no  locus  standi  in  the 
prosecution,  as  it  should  have  been  instituted  by  the  local  board 
of  health,  or  by  some  person  authorised  by  it.  The  justices 
determined  that  an  authority  from  the  local  board  of  health  was 
necessary. 

Forlonge,  for  the  respondent — As  a  preliminary  objection, 
an  appeal  is  not  the  proper  remedy.  A  mandatory  order 
should  have  been  obtained  directing  the  justices  to  hear  and 
determine  R.  v.  Cogdon,  exp.  Wilkinson  (a);  K  v.  Brown  (6); 
Wdlcejleld  Board  of  Health  v.  West  Riding  <tc.  Ry.  Co.  (c) ;  R.  v. 
Goodrich  (d);  Peachment  v.  Conlon  (e). 

Hodges  for  the  appellant — Appeal  is  the  proper  remedy.  The 
justices  could  not  decide  as  they  did,  until  evidence  had 
been  heard,  or  facts  had  been  admitted.  After  hearing  evi- 
dence the  justices  dismissed  the  information;  that  put  an 
end  to  the  matter  as  far  as  they  were  concerned.  They 
determined    that    authority    from    the   local   board    of    health 

(a)  2  V.R.,  L.  134  ;  2  A.  J.R.  84.  (c)  6  B.  &  S.  7M  ;  36  L.  J.  (M.C.)  69. 

(6)  7  E.  &  B.  757  ;  26  L. J.  (M.C.)  183.        (d)  19  L.J.  (Q.B.)  413. 
(«)  1  W.W.  k  a'B.,  L.  74. 
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was  necessary.     In  the  Wakefield  Case  (/)  nothing  had  been  ^o- 

decided  between  the  parties.     In  R,  v.  Brown  (g)  the  case  had  1S86 

been  dismissed  because  the  justices  could  not  hear  it :  {see  the       CoTkley 
corrigenda  to  7  E.  &  B.).     R.  v.  Goodrich  {h)  depended  upon  its 
own  special  circumstances. 

Per  Curiam  (j).  We  think  the  justices  in  this  case  did  not 
decline  jurisdiction.  In  the  cases  cited  the  justices  had  really 
declined  jurisdiction  The  justices  have  not  refused  to  do  any 
act  within  their  office ;  they  determined  between  these  parties  a 
matter  which  they  had  power  to  determine — that  the  informant 
liad  not  established  and  could  not  establish  any  claim.  Appeal 
is  therefore  the  proper  remedy. 

Hodges,  for  the  appellant — The  ofl&nce  is  created  by  sec.  61 
of  "The  Public  Health  Amendment  Statute  1883"  (No.  782). 
The  penalties  are  provided  by  sec  68.  Sec.  170  directs  that 
half  the  penalty  is  to  go  to  the  informant,  and  the  other  half  to 
the  local  board  of  health,  except  where  the  local  board,  or  its 
officer,  is  the  informer ;  thus  clearly  contemplating  informations 
by  persons  not  authorised  by  such  board.  It  came  out,  during 
the  hearing,  that  the  prosecuting  constable  was  employed  by  the 
Central  Board  of  Health ;  but  no  such  authority  was  necessary. 

Forionge  for  the  respondent — The  local  board  of  health  is 
the  proper  party  to  take  proceedings.  The  Central  Board  can 
only  act  in  cases  in  which  the  local  board  has  refused  to  act. 
The  constable  did  not  institute  the  proceedings  of  his  own 
motion,  but  under  the  direction  of  the  Central  Board.  Fart  III. 
of  the  Act,  when  looked  at  as  a  whole,  clearly  contemplates  the 
local  board  as  the  body  which  is  to  deal  with  matters  within  its 
purview.  Power  to  sue  for  a  penalty  is  not  given  by  implication: 
it  V.  Cope,  exp.  Wilder  (k). 

[HiGiNBOTHAM,  J.  In  Paley  on  Convictions  73,  it  is  stated 
that  any  person  may  sue  for  penalties,  unless  the  Act  specifies 

(/)  6B.&3.  794;  35L.J.  (M.C.)69.        {j)  Hian^BOTHAM,  Cope  and  Esr- 

(9)  7E.&B.757;26L.J.(M.C.)183.    febd,  JJ. 

(M  19  L.J.  (Q.B.)  413.  ik)   4  V.L.B.,  L.  at  p.  404. 
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some  particular  person.     In  R  v.  Hicka  (l),  the  Act  imposing  the 
penalty  was  a  private  Act  for  the  sole  benefit  of  a  company.] 

A  common  informer  is  not  entitled  to  sue  unless  it  is  manifestly 
the  intention  of  the  Act  that  he  should  :  Bradlaugh  v.  dark  (m). 


Per  Curiam  (n).  In  this  case  it  was  contended  that  it  was 
necessary  for  the  person  laying  the  information,  to  show  that  he 
was  authorised  so  to  do  by  the  local  board  of  health.  The 
justices  yielded  to  this  objection.  We  think  their  determination 
was  erroneous  in  point  of  law.  The  enactment  in  question  does 
not  limit  the  power  of  laying  an  information,  either  to  the  local 
board  or  its  oflScer,  or  a  person  authorised  by  it.  Where  the 
local  board  neglects  to  take  proceedings,  it  allows  a  commoo 
informer  to  do  so,  and  gives  him  half  the  penalty ;  while,  if  the 
board  had  done  so,  it  would  have  been  entitled  to  the  whole 
penalty.  The  principle  which  governs  such  cases  is  well  stated 
by  Lord  Selbome  in  Bradlaugh  v.  Clarke  {j );  where  a  penalty  h 
created  by  Statute,  and  nothing  is  said  as  to  who  may  recover  it, 
and  it  is  not  created  for  the  benefit  of  a  party  grieved,  and  the 
offence  is  not  against  an  individual,  it  belongs  to  the  Crown,  and 
the  Crown  alone  can  maintain  a  suit  for  it.  No  man  can  sue  foi 
tbat  in  which  he  has  no  interest ;  and  a  common  informer  can 
have  no  interest  in  a  penalty  of  this  nature,  unless  it  is  expressly 
or  by  some  sufficient  implication,  given  to  him  by  Statute.  But 
for  such  a  purpose  express  words  are  not  necessary.  Whether 
this  constable  was  authorised  by  the  Central  Board  of  Health  oi 
noi,  is  not  of  importance  ;  he  sues  for  himself,  and  the  Act  gives 
him  a  right  to  half  the  penalty.  Any  person  would  be  entitled 
to  institute  such  proceedings.  The  appeal  must  be  allowed,  and 
the  case  must  be  sent  back  to  the  justices. 

Appeal  allowed. 

Solicitor  for  appellant :  Sutherland,  Crown  Solicitor. 
Solicitors  for  respondent:  GiUott,  Croker,  <k  Snowden. 

P.  S.  D. 

(0  4  E.  &  B.  633  ;  24  L.J.  (M.C.)  M.     (m)  8  Ap. Ca.  354  ;  52  L. J.  (Q.B.) 605. 
(n)  HioiNBOTHAM,  Cops  and  Kierfkrd,  JJ. 
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REGINA  V,  HARRY  ROBERTS.  ^ 

'*TheCrinunal  Law  and  Practice  Statute  1864"  {No,  233),  «.  210— Forgery  ^tbrged  18«6 

transfer  of  eounterfeU  scrip  of  shares  in  mining  company — Uttering  scrip  in  April  1,  5. 

prisoner's  aceotmt  at  Am  bank,  handed  otU  by  banker— Practice — BigJU  to  begin  

—Special  ccue  reserved, 

A  forged  transfer  npon  sham  scrip  of  shares  in  a  mining  company  is  ivithin  sec 
210  o^  '*  The  Criminal  Law  and  Practice  StattUe  ld64''  (No.  233). 

The  haiMJing  oat  by  the  prisoner's  banker,  in  pnrsaanee  of  his  directions,  of 
serip  for  shares  in  a  mining  company,  which  were  not  genuine,  and  had  forged 
tnnsfers  npon  them,  Held  to  be  an  uttering  by  the  prisoner,  without  proof  of  the 
aHns  or  maimer  in  which,  or  of  the  person  by  whom,  it  had^been  lodged  to  his 
sboovnt. 

On  special  cases  reserved  at  Criminal  Trials,  the  party  at  whose  instance  the  case 
hii  been  reserved  has  the  tight  tO  begin. 

Special  case  reserved  by  Kerferd,  J.,  at  the  assizes  at  Sand- 
htirstu 

The  prisoner  was  tried  npon  a  charge,  under  "  The  Criminal 
Law  and  Practice  Statute  1864"  (No.  233),  sec.  210,  of  feloniously 
forging  a  transfer  of  certain  shares  in  the  United  Devonshire 
O.M.  Coy.,  and  numbeted  respectively  13,271-370,  with  intent  to 
defraud.     There  was  a  second  count  for  uttering. 

The  evidence  was  that  the  prisoner  was  a  director  of  the  com- 
pany, and  had  his  ofiSce  in  the  same  room  as  the  then  legal 
manager  of  the  company,  T.  F.  James,  who  was  manager  at  the 
time  of  the  alleged  forgeries ;  the  prisoner  and  James  were  part- 
ners in  mining  transactions ;  the  prisoner  kept  the  books  for  the 
tegal  manager,  and  had  access  to  all  scrip — both  blank  forms  and 
scrip  signed  in  blank.  On  19th  August  1885,  the  prisoner  met 
the  Rev.  Mr.  O'Reilly,  with  whom  he  was  acquainted,  in  Mel- 
bourne, and  said  he  required  a  loan  of  6002.  for  a  month,  and 
tbat  he  would  give  as  security  300  shares  in  the  United  Devon- 
shire Q.M.  Coy.  O'Reilly  told  him  to  explain  the  matter  to  Mr. 
Ballantyne  the  manager  of  the  London  Chartered  Bank  at  Sand- 
litiist,  where  he  kept  his  account,  and  if  Ballantyne  approved  of 
the  security,  prisoner  was  to  send  a  telegram  to  that  effect,  and 
he,  O'Reilly,  would  instruct  Ballantyne  to  advance  the  money. 
Prisoner  was  to  give  a  promissory  note  for  the  6002.  payable  in  a 
month,  and  to  sign  an  agreement  authorising  O'Reilly  to  sell  the 
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shares  if  they  should  fall  in  the  market  O'Reilly  said  it  was 
purely  a  friendly  accommodation,  and  prisoner  asked  him  to 
keep  it  secret.  Prisoner  telegraphed  a  day  or  two  after- 
wards to  the  effect  that  Ballantyne  had  approved  of  the 
security,  O'Reilly  then  telegraphed  to  Ballantyne  to  advance 
the  money.  On  receipt  of  this  telegram,  Ballantyne  drew 
a  cheque  for  600L,  on  the  face  of  which  he  wrote :  "  Scrip 
for  300  United  Devonshire  attached,"  and  handed  it  to  the  priso- 
ner. He  swore  that  this  cheque  would  not  have  been  paid  unless 
the  scrip  had  been  attached.  When  next  Ballantyne  saw  this 
cheque,  the  scrip  was  so  attached ;  but  he  stated  that  prisoner 
did  not  give  him  the  scrip,  and  he  did  not  know  who  attached  it 
to  the  cheque.  Mr.  Jamieson,  accountant  of  the  Commercial 
Bank  (where  prisoner  kept  his  account),  stated  that  he  had  scrip 
for  300  United  Devonshire  shares  in  his  custody  on  the  prisoner's 
account ;  he  had  had  it  in  his  possession  from  20th  April  1885, 
on  behalf  of  H.  Roberts  and  Co.;  he  handed  it  to  the  teller  to  be 
attached  to  O'Reilly's  cheque ;  that  prisoner  was  the  only  person 
who  operated  on  that  account.  Adams  the  teller  stated  that  he 
applied  to  Jamieson  for  the  scrip,  received  it,  and  attached  it  to 
the  cheque,  and  paid  the  money  on  the  cheque  being  presented. 
The  cheque  then  went  back  to  the  London  Chartered  Bank,  where 
Ballantyne  saw  it  with  the  scrip  attached,  and  treated  it  as 
security.  Ballantyne  was  succeeded  by  Stewart,  who  took  over 
this  scrip,  which  he  identified  with  the  other  securities  in  the 
bank.  The  scrip,  which  purported  to  be  for  300  shares  in  the 
name  of  one  Gard,  with  a  transfer  in  blank  purporting  to  be 
signed  by  Gard,  was  attached  to  a  letter  of  the  prisoner  dated 
19th  August.  O'Reilly  stated  that  he  never  saw  the  scrip  until 
after  it  was  discovered  to  be  forged ;  before  the  bill  became  due, 
he  saw  prisoner  in  Melbourne,  who  told  him  he  would  be  unable 
to  pay  it  when  due,  and  asked  for  a  renewal,  which  was  agreed 
to.  Prisoner  had  previously  promised  to  pay  all  dividends  into 
O'Reilly's  account,  in  reduction  of  the  600L  In  consequence  of 
something  O'Reilly  had  heard,  he  asked  the  prisoner  if  he  had 
paid  the  dividends  in  to  his  credit;  prisoner  said  he  had  not; 
O'Reilly  then  told  him  his  shares  would  be  sold.  Prisoner  there- 
upon gave  him  a  cheque  for  1002.  in  lieu  of  dividends,  and 
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OlteiUy  instructed  his  bank  not  to  sell  the  shares  until  they  fell  f-  c. 

to  258.  each.    The  manager  informed  him  that  they  were  already  isso 

sold,  and  O'Reilly  handed  back  the  cheque  for  1001.  to  the  pri-        r^^a 

soner.  The  shares  were  worth  40«.  when  prisoner  asked  O'Reilly  _^  ^' 
not  to  sell,  and  were  rapidly  falling.  After  the  sale  the  scrip  was 
forwarded  to  Melbourne,  but  returned  as  forged.  Stewart  finally 
handed  it  to  O'Reilly.  Various  witnesses  proved  that  the  writ- 
ing in  the  body  of  the  scrip  was  the  same  as  that  in  the  transfer, 
and  was  the  prisoner's. 

On  5th  October  1885,  O'Reilly  received  a  telegram  from 
prisoner: — "See  Gard  or  James.  You  will  receive  serious 
information;  do  not  act  harshly  on  it  until  you  get  letter 
posted  to-night."  He  never  received  any  such  letter.  After- 
wards he  saw  the  prisoner,  who  said  he  should  admit  that  he 
was  a  rogue  and  felt  ashamed  of  himself ;  that  the  scrip  was 
forged  to  replace  300  James  had  borrowed  from  Qard ;  that 
James  told  him  that  he  could  have  350Z.  that  he  could  give  to 
him,  O'Reilly.  O'Reilly  stated  also  that  the  signature  of  H. 
Roberts  on  the  scrip,  as  witness  to  the  transfer  by  Gard,  was 
the  signature  of  prisoner,  and  also  his  signature  as  director ;  that 
prisoner  said  he  felt  very  mean — he  looked  upon  himself  as  a 
rogue.  Gard  stated  that,  at  the  time,  he  held  300  shares  in  the 
company  in  his  own  name,  and  had  the  genuine  scrip ;  that  his 
name  on  the  forged  scrip  was  not  of  his  writing  nor  authorised 
by  him :  that  James  confessed  that  prisoner  and  he  had  made 
nae  of  scrip  for  500  of  his — Gard's — shares,  of  which  the  300  now 
in  question  did  not  f  orm  Tpart.  James  [swore  that  sometimes 
blank  forms  of  scrip  were  signed  in  blank  by  the  directors  and 
by  him  as  manager ;  that  he  did  not  know  this  scrip  to  be  forged 
till  after  the  sale.  None  of  the  officers  of  the  prisoner's  bank 
conld  tell  when  or  how  the  scrip  came  into  the  bank  to  the 
prisoner's  account. 

Before  the  case  went  to  the  jury,  counsel  for  the  prisoner 
objected  (1)  That  the  above  section  provides  only  for  the  case  of 
a  forgery  or  an  uttering  of  a  transfer  of  a  real  and  subsisting 
genuine  share  in  the  capital  of  any  body  corporate,  &c.;  the  pre- 
sentment, being  founded  on  that  section,  charged  a  forgery  and 
u  uttering  of  a  transfer  of  certain  real  genuine  shares  in  the 
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United  Devonshire  G.  M.  Coy. ;  but  the  evidence  showed  that  the 
forgery  was  of  a  sham  certificate  of  shares  in  that  compMijf 
and  of  a  sham  transfer  of  such  sham  shares,  which  did  Doi 
support  the  charge  in  the  presentment,  nor  the  offence  defined 
in  the  above  section,  but  which  made  out,  if  anything,  a 
forgery  at  common  law.  (2)  That  there  was  no  evidence  ol 
any  overt  act  of  uttering  the  forged  share  certificates  and  transfei 
by  the  prisoner ;  that  it  did  not  appear  that  they  had  ever  beet 
in  his  possession  before  they  were  lodged  in  the  Commerda 
Bank  to  his  account,  and  it  was  clearly  proved  that  they  wer( 
never  in  his  possession  from  the  date  of  lodgment  until  they  wen 
handed  by  the  officer  of  the  Commercial  Bank  to  the  officer  o: 
the  London  Chartered  Bank,  nor  at  any  time  afterwards. 

The  prosecutor  for  the  Queen  then  obtained  leave  to  amen< 
the  presentment  by  stating  the  forgery  to  be  of  "a  certaii 
transfer  purporting  to  be  "  a  transfer,  &c.;  and  the  uttering  to  b 
of  the  said  transfer  "  so  purporting,  as  in  the  first  count,  to  be  i 
transfer  of  "  &c. 

The  jury  found  a  verdict  of  Not  guilty  on  the  first  count,  an( 
Quilty  on  the  second  count. 


Dr.  Madden,  for  the  prisoner  (the  Court  deciding  that  th 
party  at  whose  iastance  the  case  had  been  reserved  had  the  righ 
to  begin) — This  offence  does  not  fall  within  the  Statute.  Th 
document  is  proved  to  be  forged  scrip  with  a  forged  transfc 
upon  it.  Under  sec.  210  it  is  necessary  to  prove  that 
transfer  was  forged  of  genuine  scrip :  R.  v.  Harper  (a);  R^ 
Butterwick  (6) ;  R,  v.  Mopsey  (c).  It  may  be  that  the  prisone 
has  been  guilty  of  forgery  at  common  law,  or  of  obtaining  mone; 
by  false  pretences.     This  objection  goes  to  both  counts. 

There  is  a  further  objection  upon  the  second  count  that  ther 
is  no  evidence  of  any  uttering  by  the  prisoner.  There  is  n 
evidence  whatever  as  to  how  this  scrip  found  its  way  to  th 
prisoner's  accoimt  at  his  bank  in  April.  It  remained  there  unt 
19th  August,  in  the  possession  and  control  of  the  accountant  c 
that  bank,  who  then  handed  it  to  the  teller  to  attach  to  th 


(a)  7  Q.B.D.  78;  50  L.J.  (M.C.)  90. 

(c)  llCoxC.C.  143. 


(6)  2  M.  &  Rob.  196. 
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rfieque;  but  it  does  not  appear  by  whose  authority  it  was  so  '•  <5. 

handed  out.     There  is  no  evidence  that  this  scrip  had  ever  been  1886 

in  the  prisoner's  manual  possession :  B,  v.  Linis  {d).    There  is  lio        Rbodta 
evidence  of  the  uttering  of  this  particular  scrip  by  the  authorised       robkrts 
agent  of  the  prisoner;  even  if  that  would  be  an  uttering  by 
himself.    Any  scrip  for  300  shares  in  that  company  would  have 
satisfied  his  direction,  even  if  he  had  no  other  in  the  bank.     The 
bank  may  have  had  other  scrip  for  shares  in  that  company. 

0.  A.  Smyth,  for  the  Crown — In  R.  v.  Harper  {e)  the  document 
forged  was  not,  and  did  not  purport  to  be,  a  bill  of  exchange,  as 
it  had  no  drawer's  name  upon  it.  Even  though  the  scrip  was 
not  genuine,  this  forged  transfer  is  within  the  Statute;  and  so 
even  if  the  prisoner  had  had  no  shares  in  the  company :  It,  v. 
Gade  (/).  It  is  not  at  all  necessary  that  there  should  be  a  real 
interest  which  can  be  affected.  There  was  what  purported  to  be 
a  transfer  of  an  interest  in  the  company.  The  prisoner  forged  a 
transfer  which,  if  real,  would  transfer  those  shares  in  the  company, 
and  it  is  quite  immaterial  whether  there  were  or  were  not  shares 
in  Card's  name  to  be  transferred :  2  Russell  on  Crimes  (5th  ed.) 
685-6,  755-7.  Gard  was  a  shareholder  in  the  company :  jB.  v. 
Nask  (g).  The  prosecution  is  concerned  with  the  scrip  only  as 
showing  the  company  the  shares  of  which  the  forged  document 
purported  to  transfer.  The  signature  of  the  prisoner  as  a 
director  of  the  company  attested  the  pretended  transfer. 

As  to  the  second  objection,  there  is  evidence  that  the  writing 
in  the  body  of  the  scrip  was  in  the  handwriting  of  the  prisoner 
as  well  as  the  signatures  as  director  and  as  attesting  witness; 
that  shows  clearly  that  the  forged  scrip  had  been  in  the  prisoner's 
possession  before  it  was  lodged  to  his  account  in  his  bank. 
There  Ls  the  evidence  of  Gard  that  the  signature  of  his  name  was 
not  his.  This  case  is  di^erent  from  that  of  R.  v.  Linis  (d).  It 
must  be  remembered  that  the  charge  is  not  of  uttering  the 
document  to  or  into  the  Commercial  Bank,  but  of  uttering  out  of 
it.  In  that  case  the  important  question  was  how  the  bills  got 
into  the  bank.     The  prisoner  had  no  shares  in  the  company. 

W  2  Cox  CO.  66.  if)  2  Leach  C.C.  at  pp.  747-8. 

(e)   7  Q.B.D.  78;  60  L.  J.  (M.C.)  90.  (g)   2  Den.  C.C.  493. 
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There  is  therefore  sufficient  evidence  of  uttering  to  go  to  th< 
jury.  It  is  not  necessary  to  prove  a  particular  act  of  manua 
handing  over  or  sending :  R.  v.  McQuinn  (A).  The  getting  th( 
cheque  with  instructions  to  attach  scrip^getting  the  scrip  attached 
and  getting  the  money  are  sufficient ;  and  there  is  a  subsequen 
admission  of  crime.  It  is  essentially  a  jury  question.  iJ.  \ 
Taylor  (j). 


Dr.  Madden,  in  reply — A  criminal  statute  must  be  construe< 
strictly.  The  prosecutor  wishas  to  read  into  the  Act  what  is  no 
there ;  the  offence  is  not  forging  a  transfer  of  what  purports  t 
be  a  share  or  interest.  There  must  be  something  really  existinj 
in  the  pretence.  The  forgery  here  could  not  affect  any  real  share 
in  the  company.  In  R.  v.  Oade  (k),  there  was  a  count  for  th 
common  law  offence,  and  a  general  verdict  on  the  whole  indict 
ment.  The  evidence  relied  on  for  the  Crown  is  vague  ani 
unsatisfactory.  The  direction  on  the  cheque  to  attach  300  share 
did  not  necessarily  refer  to  those  particular  300  which  were  forged 


or  show  that  he  knew  them  to  be  forged. 


Cur.  adv.  wM. 


Apni  5.  The  judgment  of  the  Court  (Higinbotham,  Cope  and  Ker 

ferd,  JJ.)  was  now  delivered  by : — 

Higinbotham,  J.  The  prisoner  was  proceeded  against  unde 
sec.  210  of  "The  Criminal  Law  and  Practice  Statute  1864,' 
upon  two  counts — the  first  for  forging  the  transfer  of  certaii 
shares  in  the  United  Devonshire  G.M.  Coy.>  numbered  respec 
tively  13,271  to  13,370,  with  intent  to  defi-aud ;  and  th( 
second  for  uttering  the  same  transfer,  knowing  the  same  U 
be  forged. 

Two  questions  of  law  were  raised  by  the  counsel  for  th< 
accused,  and  have  been  reserved  for  the  consideration  of  thii 
Court.  The  first  question  turns  upon  the  nature  of  the  instru- 
ment alleged  to  be  forged,  and  put  in  evidence  in  support  of  botl 
charges.  This  was  a  certificate  of  scrip  of  the  company,  whicl 
was  a  registered  company  under  Part  I.  of  "  The  Mining  Com- 

{h)  1  Cox  C.C.  34.  ij)  4  F.  &  p.  611. 

{k)  2  Leach  C.C.  732. 
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paniea  Act  1871."    The  form  of  the  scrip  certificate,  and  the  form  f.  c 

of  the  transfer  of  shares  which  was  printed  at  the  foot,  were  the  1886 

fonns  contained  in  the  7th  schedule  to  the  Act;  and  a  registered        r^^a 
company  is  empowered,  by  sec  132,  to  adopt  them.      It  was       ^  ^• 
proved  that  the  handwriting  in  both  the  scrip  and  the  transfer 
was  that  of  the  prisoner,  who  was  a  director  of  the  company. 
A  genuine  certificate  of  a  portion  of  the  same  shares  belonging  to 
one  A,  Gard,  was  put  in  evidence. 

It  was  contended  by  Dr.  Madden,  for  the  prisoner,  that  the 
210th  section  of  "  ?%e  CrimiTiaZ  Law  and  Practice  Statute  1864" 
provides  for  the  case  of  a  forgery,  or  an  uttering,  of  a  transfer  of  a 
real  and  subsisting  genuine  share  or  interest  in  a  company,  and 
that  a  charge  laid  under  this  section  is  not  supported  by  evidence 
showing  that  the  certificate  of  shares,  as  well  as  the  transfer, 
were  both  forgeries.  A  forged  transfer  of  a  forged  share  could 
not,  it  was  argued,  be  the  subject  of  a  presentment  under  this 
section,  though  it  might  and  would  be  a  proper  subject  for  a 
presentment  for  forgery  at  common  law.  It  is  undoubtedly 
true,  as  was  observed,  that  the  transfer  in  this  case,  if  it  had 
been  genuine,  would  not  have  operated  to  transfer  any  share  or 
interest ;  but  the  argument  for  the  prisoner  wholly  failed,  in  our 
opinion,  to  prove  that  this  is  the  proper  test  of  the  validity  of  a 
ctuuge  of  forgery,  or  of  uttering,  under  the  section  referred  to. 

The  numerous  provisions  contained  in  Part  IV.  of  this  Act, 
relating  to  forgery  of  various  instruments,  are  taken  from  a 
reoent  English  Act  of  Parliament  embodying  the  contents  of 
English  Acts  of  earlier  dates,  which  provided  capital  punishment 
for  the  forgery  of  various  important  public  and  private  docu- 
ments in  place  of  the  less  severe  punishments  of  fine  and 
imprisonment  existing  at  common  law.  (See  J.  F.  Stephen's 
Otneral  View  of  the  Criminal  Laws  of  England,  page  141.) 

The  result  of  the  large  number  of  decisions  upon  the  efiect  of 
the  statutory  provisions  as  to  the  forgery  of  these  various 
instruments,  in  reference  to  the  point  now  under  consideration, 
is  stated  by  the  same  learned  author  in  the  following  proposi- 
tion:— 

"  It  ifl  not  eMentuJ  to  the  making  of  a  false  docoment  that  the  false  document 
■honld  be  so  framed  that,  if  genuine,  it  would  have  been  valid  or  binding;  pro- 
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apecific  offence  by  any  Statute,  the  falae  document  muat,  in  order  that  the  offence 

^^^  may  be  completed,  fall  within  the  description  given  in  the  Act."     (See  Digest  of 

I^Qjjj^  the  Criminal  Law,  p.  270.) 

V. 

Roberts.  Thus,  if  A.,  with  intent  to  defraud,  counterfeits  the  will  of  a 
living  person,  A.  is  guilty  of  forgery :  Murphy's  Case  (l).  So  if 
A.,  with  intent  to  defraud,  counterfeits  a  bill  of  exchange  on 
unstamped  paper,  although  a  stamp  is  necessary  to  the  validity 
of  the  bill,  A.  is  guilty  of  forgeiy:  Hawkeswood'a  Case  (m). 
In  both  of  these  cases,  as  in  the  present  case,  the  instrument,  if 
it  had  been  genuine,  and  not  forged,  would  not  be  at  the  time  of 
the  forgery,  and  might  never  become,  valid  or  effectual  for  any 
purpose ;  but  nevertheless  such  a  will,  or  such  a  bill  of  exchange, 
may  be  the  subject  of  a  prosecution  under  the  provisions  of  the 
Statute. 

On  the  other  hand,  the  cases  which  were  cited  for  the  prisoner: 
Beg.  V.  Harper  (n);  Beg,  v.  Bidtenvick  (o);  and  Beg,  v. 
Mopsey  (p) — show  that  if  a  person  is  proceeded  against  ui^der 
the  Statute  for  forging  or  uttering  a  particular  instrument,  such 
as  a  bill  of  exchange,  it  must  be  shown  that  the  document 
forged  is  a  bill  of  exchange ;  so  that,  if  there  be  no  drawer,  or  if 
any  other  essential  requisite  of  a  bill  of  exchange,  according  to 
the  legal  definition  of  that  term,  be  wanting,  the  proceeding 
should  be  taken  at  common  law ;  and  the  prosecution,  if  brought 
upon  the  Statute,  must  fail.  Forgery  is  not  the  making  of  an 
instrument  containing  that  which  is  false,  as  was  pointed  out  in 
Beg.  V.  Bitson  ( j),  but  the  making  of  an  instrument  which  pur- 
ports to  be  that  which  it  is  not,  with  intent  to  defraud. 

The  prisoner  in  the  present  case  uttered  a  document  so  forged, 
falling  within  the  description  of  a  transfer  of  shares  in  a  company 
established  under  an  Act  of  Parliament ;  and  the  circumstance, 
that  he,  not  having  shares  of  his  own,  also  forged  the  certificate 
of  the  shares  which  he  pretended  to  transfer,  may,  as  was  observed 
by  Buller,  J.,  in  Gdde's  Case,  (r)  make  his  attempt  more  daring 
and  impudent,  but  it  does  not  render  the  forgery  or  the  fraud  less 

{I)  2  East  P.C.  049.  (p)  11  Gox  C.C.  143. 

(m)/6.  955.  {q)L,}i.,    1    C.C.R.    200;    39  L.J. 

(»)  7  Q.B.D.  78 ;  50  L.  J.  (M.C.)  90.  (M.C.)  10. 

{o)2U.&  Rob.  196.  (r)  2  Leach's  C.C.,  at  p.  748. 
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complete;  neither,  it  may  be  added,  does  it  take  the  case  out  of  ^^ 

the  provisions  of  the  particular  section  of  the  Act  under  which  1886 

this  presentment  has  been  laid.  Reoika 

The  second  question  of  law  reserved  waa  whether  there  was  robbbts 
any  evidence  of  any  overt  act  of  uttering  the  forged  transfer. 
We  think  that  the  evidence  upon  this  point  was  abundant  and 
conclusive.  The  forged  scrip  and  certificate  was  lodged  in  the 
prisoner's  bank — the  Commercial  Bank — to  his  credit.  The 
prisoner  had  no  other  scrip  lodged  in  that  bank.  He  applied  to 
the  prosecutor  for  the  loan  of  600Z.  for  a  month,  and  offered  to 
give  as  security  300  shares  in  the  United  Devonshire  Company. 
The  prosecutor  consented  to  grant  the  loan,  and  put  the  prisoner 
into  communication  with  his  banker,  who,  by  arrangement  with 
the  prisoner,  drew  a  cheque  for  the  amount,  writing  on  its  face — 
"Scrip  for  300  Devonshire  attached."  The  cheque,  which  was 
not  to  be  paid  unless  the  scrip  were  attached,  was  handed  by  the 
prosecutor's  banker  to  the  prisoner,  who  gave  in  return  an 
aathority  in  writing  to  the  manager  to  dispose  of  any  scrip  or 
shares  in  his  hands  belonging  to  the  prisoner.  The  cheque  wan 
«ilerwards  presented  at  the  prosecutor's  bank  for  payment,  with 
the  scrip  attached,  and  the  prisoner  expressed  his  gratitude  to  the 
prosecutor  for  the  loan  of  the  money.  There  was  no  direct 
evidence  that  the  prisoner  ordered  his  banker  to  give  up  the 
forged  scrip  in  order  that  it  might  be  attached  to  the  cheque;  but 
it  appeared  that  he  was  the  only  person  who  operated  on  his 
account  ii^  the  Commercial  Bank ;  and  his  subsiequent  admission 
of  the  receipt  of  the  money  necessarily  implied  that  the  scrip  was 
attached  to  the  cheque,  and  was  uttered  by  his  authority.  We 
are  of  opinion  that  the  learned  Judge  was  right  in  overruling  both 
ofthe  olgjectionB  raided  on  behalf  of  the  prisoner. 

Conviction  afftmied. 

Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 
Solicitors  for  prisoner :  Brown  4c  Ellison,  Sandhur3,t. 

P.  s.  D. 
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KIRKHAM  V.  CARPENTER  and  Othbbs. 

"  Transfer  of  Land  Statute**  {No.  301),  «.  4^1  ^Certificate  oftUU^Plan  in  mar^n- 
Figured  dimensions — Starting  point — Defendant  nUsjoinedf  but  neverthela 
appearing  and  defending — Plamtiff  entitled  to  verdict  against  him. 

Plaintiff's  certificate  of  title  referred  to  a  plan  in  its  margin,  which  showed  b; 
figured  dimensions  that  the  commencing  point  of  his  land  was  76  feet  north  froi 
the  north-east  angle  of  a  certain  allotment  2.  Defendant's  certificate  of  till 
also  referred  to  a  plan  in  its  margin,  which  showed  by  figured  dimensions  that  th 
oonmiencing  point  of  her  land  was  59  feet  6  inches  north  from  the  same  north-eai 
angle,  and  that  her  land  extended  further  north  16  feet  6  inches,  thus  making  it 
northern  boundary  coterminous  with  plaintiff's  southern  boundary.  There  wa 
nothing  on  the  face  of  either  certificate  to  fix  where  upon  the  land  the  north-eat 
angle  of  allotment  2  was,  but  its  position  in  fact  was  proved  by  evidence  aliundi 
Defendant  was  in  possession  of  land  lying  between  points  76  feet  and  78  feet  4 
inches  north^of  that  angle  as  so  proved,  thus  apparently  encroaching  2  feet  4f  incht 
on  plaintiff's  land,  to  recover  which  this  action  was  brought.  Defendant  profe 
that  measuring  southwards  from  an  old  peg  found  at  the  angle  of  two  street 
there  was  a  distance  of  531  feet  }  inch  between  that  peg  and  the  north-east  angl 
of  allotment  2,  which  showed  an  excess  of  3  feet  \  inch  between  these  poini 
according  to  a  plan  of  subdivision  produced,  and  if  the  measurement  were  take 
from  that  peg  there  would  be  no  encroachment  by  the  defendant. 

Heldf  that  the  north-east  angle  of  allotment  2,  being  the  point  from  which  tli 
figured  dimensions  were  shown  in  the  certificates  of  title,  that  point,  and  nottli 
old  peg,  must  be  taken  as  the  starting  point  to  determine  the  position  of  tl 
boundary  line  between  plaintiff's  and  defendants'  land. 

Mortgagor  in  possession,  and  mortgagee  who  had  never  been  in  possession,  beii 
jointly  sued  in  ejectment,  both  defended. 

Heldf  that  although  it  was  doubtful  whether  they  were  properly  joined  i 
defendants,  yet  mortgagee  having  appeared  and  defended,  plaintiff  succeeding  o 
his  title,  was  entitled  to  a  verdict  against  both. 

Argument  on  points  reserved  [by  Higinbotham,  J.,  for  th 
opinion  of  the  Full  Court. 

The  statement  of  claim  was  that  the  plaintiff  was  entitled  t 
the  possession  of  land  in  Fergie-street  Fitzroy,  having  a  frontag 
of  2  feet  4 J  inches  to  the  said  street,  and  a  depth  of  156  feet  to  i 
right-of-way  15  feet  wide,  bounded  on  the  north  by  the  lan^ 
of  the  plaintiff,  and  on  the  south  by  land  of  the  defendants,  £ 
Carpenter  and  Jane  his  wife  ;  that  the  plaintiff  was  the  dul; 
registered  proprietor  thereof  in  fee-simple ;  that  the  defendant 
had  wrongfully  taken  and  retained  possession  of  the  land. 

The  defence  of  S.  Carpenter  and  his  wife  was,  that  they  wer 
in  possession  by  themselves;  that,  even  if  the  plaintiff  wer 
registered  as  a  freehold  proprietor  of  the  said  land,  Jane  Carpente 
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had  a  prior  registered  certificate  of  the  said  land ;  that,  even  ^-^ 

assuming  the  plaintiff  to  be  a  registered  proprietor  of  the  said  1886 

land,  he  permitted  them  to  occupy  and  build  a  house  on  the  land  Kibkham 
in  question,  knowing  and  believing  at  the  time  that  a  mistake  OAnpmiTaB. 
had  been  made  in  the  measurement  of  certain  adjoining  allot- 
ments of  land,  and  the  said  defendants  claimed  to  be  therefore 
entitled  to  relief  on  equitable  grounds.  The  defence  of  the  de- 
fendants Abraham  Howgate  and  Ann,  his  wife,  stated  that  the 
other  defendants  were  in  possession,  and  denied  that  the  plaintiff 
was  entitled  to  possession,  that  he  was  registered  proprietor,  or 
that  ihey  themselves  had  taken  or  retained  possession ;  it  stated 
also  that  Jane  Carpenter  had  a  prior  registered  certificate  of  the 
said  land ;  that  she  had  on  3rd  April  1883,  mortgaged  to  the 
defendant  Ann  Howgate  all  her  interest  in  the  land,  for  the 
sun  of  3002.,  lent  by  her  out  of  moneys  belonging  to  her  separate 
Qse;  that  Ann  Howgate  was  a  married  woman  having  separate 
property,  and  Abraham  Howgate  was  her  husband ;  that  they 
would  object  in  law  that  they  were  improperly  joined  as  defen- 
dants ;  and  repeated  the  last  ground  of  the  defence  of  the  defen- 
dants Carpenter. 

The  reply  admitted  that  the  defendants  Carpenter  were  in 
physical  possession  of  the  land,  and  alleged  that  the  last  ground 
of  defence  was  insufficient,  even  if  true,  inasmuch  as  it  did  not 
aver  that  the  mistake  was  as  to  the  land  claimed  in  this  action, 
or  that  the  defendants  Carpenter  shared  in  that  mistake,  or  that 
they  occupied  and  built  on  the  faith  of  such  mistake,  or  that  the 
plaintiff  knew  of  their  mistaken  belief,  or  that  the  plaintiff 
eneouraged  them  to  occupy  or  build  on  the  land;  that  the 
mere  possession  of  the  defendants  Carpenter  afforded  no  defence 
to  the  defendants  Howgate ;  that,  as  to  the  denial  of  the  latter  of 
taking  or  retaining  possession,  these  defendants  were  not  entitled 
to  defend  this  action,  as  they  did  not  allege  title,  and  admitted 
that  they  had  never  been  in  possession;  that,  even  if  Jane 
Carpenter  had  a  prior  certificate,  it  could  afford  no  defence  to  the 
defendants  Howgate ;  the  same,  in  respect  to  these  defendants  in 
nspect  of  the  last  ground  of  defence. 
The  plaintiff  put  in  his  certificate  of  title,  dated  29th  April 

1%1,  aLso  certificate  of  about  half  of  it  sold  to  one  Young,  and 
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by  him  to  one  Combes,  and  by  Combes  back  to  the  plaintiff  He 
also  called  a  surveyor,  Beilly,  who  proved  the  identity  of  the  land 
in  the  plaintiff's  certificate,  with  that  mentioned  in  the  statement 
of  claim ;  that  the  south-east  comer  of  the  land  occupied  by  the 
plaintiff  was  78  feet  4f  inches  north  from  the  north-east  angle 
of  Crown  allotment  2.  The  plaintiff's  certificate  gave  him  a 
right-of-way  over  the  lane  shown  on  the  map  in  the  mar^ 
of  his  certificate  of  title.  The  following  is  a  copy  of  that 
map: — 


a 


w 


The  defendant  called  a  surveyor,  Kelly,  who  stated  that  the 
right-of-way  adjoining  sec.  2  on  the  north,  was  (on  the  ground) 
11  feet  10^  iuches  wide,  but  he  could  not  state  whether  it  was 
upon  allotment  two  or  three ;  that  he  had  not  tested  the  ground 
in  reference  to  the  original  division  into  allotments,  but  had  done 
so  in  reference  to  its  subdivision  into  building  allotments  of 
16  feet  6  inches  from  the  north  boundary  of  allotment  2  up  to 
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Scotchmer-street,   631   feet  J-inch ;  that  the  south  side  of  the  ^o- 

right-of-way  was  marked  by  the  north  wall  of  the  State-school  1886 

as  the  north  boundary  of  allotment  two ;  that  the  frontages  of  Kirkham 
the  building  lots  were  16  feet  6  inches ;  that  there  was  an  excess  CABrmrrBB 
of  3  feet  |-inch  in  the  measurement  from  Scotchmer-street  to  the 
south  side  of  the  right-of-way  over  the  measurements  shown  on 
ihe  plan  of  subdivision ;  that  the  frontage  of  defendant's  house 
was  16  feet  6  inches,  of  plaintiff's  land  33  feet,  the  southern 
part  of  which,  17  feet  1|  inches,  was  built  upon,  the  house 
adjoining  that  of  the  defendant ;  that  there  was  an  old  peg  at 
the  comer  of  Fergie-street  and  Scotchmer-street,  at  the  north- 
east angle  of  the  land  subdivided ;  that  there  were  thirty-three 
lots  fronting  Fergie-street  between  this  peg  and  the  right-of-way 
on  the  south,  the  lots  being  alternately  33  feet  and  16  feet  6  inches, 
except  the  northern  lot,  which  was  37  feet  6  inches,  there  being 
also  a  right-of-way  11  feet  wide  some  distance  north  of  the 
plaintiff's  land ;  that,  measuring  from  the  old  peg  down  to  the 
plaintiff's  and  the  defendant's  land,  an  encroachment  of  7  inches 
would  be  shown  by  the  [flaintiff  on  the  defendant's  land,  and  so 
also  by  the  defendant  and  each  of  his  southern  neighbours  on 
his  southern  neighbour,  down  to  the  right-of-way;  that  the 
starting  point  would  be  the  most  important  point,  the  old  peg  at 
the  comer  of  Fergie  and  Scotchmer  streets ;  that,  as  a  surveyor, 
looking  at  the  plaintiff's  certificate,  he  would  start  from  the 
north  side  of  the  right-of-way  as  shown  upon  it,  and  would  find 
that  north  side  from  the  north-east  comer  of  allotment  two. 
Further  evidence  for  the  defendants  stated  that  the  plaintiff's 
house  was  built  before  the  defendant's,  and  he  fixed  his  own 
houndary  line ;  that  the  plaintiff  saw  the  defendant  daily  while 
the  defendant's  house  was  being  built,  but  never  said  anything 
*bout  its  being  wrongly  placed ;  that,  about  two  months  before 
action,  the  plaintiff  told  the  defendant  and  her  neighbours  that 
Combes,  who  had  bought  from  him,  had  complained  that  the 
plahitiff's  house  was  encroaching;  that  he,  the  plaintiff,  had  taken 
^al  advice  to  the  effect  that  he  could  not  resist;  that  he  had  had 
to  buy  back  that  land  in  consequence,  and  wanted  to  be  recom- 
pensed by  those  on  the  south  of  him ;  that  the  defendant  and  the 
others  said  they  all  had  their  proper  quantity  and  would  not 
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consent.    The  defendant's  certificate  was  put  in,  dated  1st  March 
1883,  it  had  a  plan  drawn  in  the  same  way  as  the  plaintiflTs. 

The  plaintiff  called  evidence  in  support  of  a  rebuttinty  case,  that 
the  plaintiff  had  tried  to  come  to  an  agreement  with  the  defen- 
dant and  those  on  the  south,  but  had  not  succeeded ;  that,  at  the 
time  the  defendant's  house  was  building,  he,  the  plaintiff,  was 
not  aware  of  the  defendant's  encroachment,  nor  until  Combes 
threatened  him  with  legal  proceedings  in  December  1884.  The 
plaintiff's  surveyor,  Reilly,  also  stated  that  the  north-east  angle 
of  Crown  allotment  two  was  the  only  means  given  by  the  plain- 
tiff's certificate  of  title  of  ascertaining  the  position  of  his  land, 
though  it  would  be  necessary  also  to  look  at  the  Government  plan 
to  define  the  position  of  allotment  two ;  that  the  land  claimed 
was  comprised  in  the  plaintiff's  certificate,  and  was  occupied  by 
the  defendant's  house ;  that,  in  March  1884,  he  could  not  find  any 
peg  at  the  corner  of  Fergie  and  Scotchmer  streets ;  that  the  dis- 
tance between  allotment  two  and  Scotchmer-street  was  530  feet 
7  inches. 

The  learned  Judge,  Higinbotham,  J.,  reserved  for  the  opinion  of 
the  Full  Court,  the  question  whether,  upon  the  proper  construc- 
tion of  the  certificate  of  title  and  the  evidence,  the  plaintiff  or  the 
defendants  or  some  one  or  more  of  the  defendants  were  entitled 
to  a  verdict. 

Isaacs,  for  the  plaintiff— The  plan  upon  the  plaintiff's  certifi- 
cate does  not  show  the  distance  of  his  north  boundary  from  any 
point  on  the  north ;  the  line  is  broken  above  him,  showing  that 
the  distance  is  not  to  be  taken  by  scale  or  otherwise  in  that 
direction.  It  clearly  points  out  the  commencing  point  as  the 
north  boundary  of  allotment  2,  which  is  fixed  and  admitted. 
That  is  the  case  also  with  the  certificates  of  the  defendant  and 
her  neighbours ;  showing  that  the  plaintiff's  claim  is  correct. 
That  shows  that  the  defendant's  land  does  not  extend  beyond  76 
feet  north  from  allotment  2.  It  is  shown  that  the  defendant's 
house  covers  2  feet  4f  inches  beyond  that  point.  The  lane,  ad- 
joining allotment  2  on  the  north,  is  now  11  feet  lOJ  inches  wide, 
as  left  open  for  use, — ^^that  is  1  foot  lOJ  inches  too  much, — which 
error  does  not,  however,  affect  the  commencing  points  of  the 
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several  pieces  of  land,  which  are  given  upon  a  measurement  from  ^'^' 

the  north-east  angle  of  allotment  2.     The  subdivision  into  the  1886 

present  holdings  allowed  only  10  feet  for  this  right-of-way.  Kirkham 
The  north  wall  of  the  State-school  is  admitted  to  be  on  the  caepenteb. 
north  boundary  of  allotment  2,  and  aflFords  a  substantial,  well- 
defined  mark  upon  the  land.  The  defendants'  own  surveyor 
shows  that,  measuring  from  the  corner  of  Scotchiper-street  south- 
wards would  not  put  the  parties  in  their  proper  position ;  such  a 
mode  of  measurement  would  make  the  position  of  the  State- 
school  wrong.  The  "  Transfer  of  Land  Statute  "  (No.  301),  sec 
47,  makes  the  certificate  of  title  conclusive  that  the  person  named 
therein  is  entitled  to  the  estate  described.  The  plan  in  the 
margin  of  each  certificate  is  the  only  description  showing  the 
position  of  the  land.  The  lines  are  continued  northwards  with  a 
hreak,  only  to  show  the  other  branch  of  the  lane  over  which  the 
parties  have  a  right-of-way.  It  is  not  true  that  the  defendant's 
certificate  is  prior  in  date  to  that  of  the  plaintiff,  nor  does  it 
lover  the  strip  of  land  in  dispute.  The  attempted  defence  of 
acquiescence  fails,  it  does  not  even  state  that  the  plaintiff 
was  aware  of  the  defendant's  mistake,  or  of  the  boundary 
taken  being  a  wrong  one  :  Cooper  v.  Dangerjield  (a);  Russell  v. 
Watts  (6). 

As  to  the  defendants  Howgate,  the  plaintiff  gave  them  notice 
of  his  claim  and  action;  they  then  claimed  to  defend;  they 
were  not  in  possession,  and  need  not  have  appeared.  They 
cannot  claim  to  defend,  and  also  object  that  they  are  improperly 
made  defendants :  VaUance  v.  Conlon  (c).  They  set  up  their 
mortgage,  which  is  a  reason  for  making  them  defendants,  just 
as  a  landlord  should  be  made  a  defendant  where  he  is  known. 
If  they  thought  they  were  improperly  made  defendants  they 
ought  to  have  applied  to  have  their  names  struck  out  as  soon 
M  the  reply  showed  their  position.  They  have  raised  an 
additional  defence  that  the  defendants  Carpenter  had  the  prior 
certificate. 

W.  Fink,  for  the  defendants — The  plaintiff's  own  surveyor 
stated  that  the  certificate  would  not  be  enough  to  enable  him  to 

W  -Ante  Vol.  X.,  L.  96.      (6)  26  Ch.  D.,  at  p.  586.     .  (c)  AtUt  VoL  IH.,  L.  83. 


Digitized  by  VjOOQIC      


150 


SQPREME  COURT:  VICTORIA. 


[V.L.B. 


F.  C. 
1886 

KiBKHAM 

V. 

Carpbktkr. 


fix  the  position  of  the  land.  If  the  measurements  start  from 
Scotchmer-street,  no  encroachment  can  be  established  against  the 
defendants.  The  defendants'  surveyor  stated  that  the  most 
important  street  would  be  taken  as  a  commencing  point  in  lay- 
ing out  subdivision  allotments.  In  the  present  case  that  would 
be  Scotchmer-street,  which  would  be  a  better  starting  point  than 
the  State-schooL  The  figure  10  at  the  lane  on  the  north  of 
allotment  2  is  mere  falsa  demonstratio :  Small  v.  Glen  (d). 

If  the  plaintiff  were  to  succeed,  all  the  owners  to  the  south 
would  be  pushed  on,  and  the  last  would  be  driven  upon  the  lane. 
The  mortgagee,  being  made  defendant,  has  a  right  to  set  up 
any  defence  available.  In  any  event,  Abraham  Howgate  is 
improperly  made  a  defendant,  and  so  is  S.  Carpenter. 


laaacSy  in  reply — There  can  be  no  doubt  as  to  the  width  of  the 
lane  adjoining  allotment  2.  The  certificates  all  put  it  at  10  feet. 
Where  a  right-of-way  is  specified  in  the  ceiiificate  of  the  servient 
tenement  it  cannot  be  impugned  in  an  action  of  trespass :  Jones 
V.  Park  (e).    The  same  holds  as  to  ejectment. 

Per  Curiam  (/).  Practically,  the  question  in  this  case  is 
what  is  the  proper  point  of  departure  for  the  measurement  of 
the  land  of  the  plaintiff  and  of  the  defendant?  Both  parties 
claim  under  the  statutory  title.  The  plaintiffs  is  the  prior 
certificate  (29th  April  1881).  Taking  those  certificates  apart 
from  the  evidence  of  the  surveyors,  they  both  appear  to  point  to 
the  measurement  of  the  land  as  properly  starting  from  the 
boundary  of  allotment  2,  where  the  State  school  stands.  The 
plan  upon  the  plaintiff's  certificate  shows  a  right-of-way  over 
land  10  feet  wide  from  that  boundary ;  then  a  further  distance 
of  66  feet  to  the  commencing  point  of  the  plaintiff's  land;  76 
feet  in  all.  The  next  2  feet  4f  inches  covers  the  strip  in  dispute, 
now  occupied  by  part  of  the  defendant's  house.  On  the  certificate 
of  the  plaintiff  no  other  possible  starting  point  is  suggested ;  no 
measurement  from  Scotchmer-street  is  given.  On  the  face  of  it 
the  plaintiff  is  clearly  entitled  to  possession  of  this  strip. 

(d)  Ante  Vol.  VI.,  L.  155.  (/)  Higinbotham,   Copk,  and    Kbr- 

(e)  AnU  Vol.  V.,  L.  187.  mrd,  JJ. 
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Upon  the  defendant's  certificate,  the  same  starting  point  and  '•  ^• 

width  of  right-of-way  are  shown ;  then  a  further  distance  of  49  1886 

feet  6  inches  to  her  commencing  point ;  then  16  feet  6  inches  as      Kirkham 
her  frontage,  making  76  feet  in  all  to  the  plaintiff's  land    If 
these  certificates  are  to  control  the  title  they  both  combine  to 
determine  in  favour  of  the  plaintiff. 

But  if  they  are  not  to  be  taken  as  absolutely  conclusive  as 
to  the  distances  marked  upon  the  plans  in  the  margins,  the 
defendant  contends  that  the  true  starting-point  is  the  peg  found 
in  Scotchmer-street,  a  considerable  distance  north  from  allot- 
ment 2.  One  of  the  skilled  witnesses  thought  that  was  the 
proper  point  to  start  from;  but  he  failed  to  show  why  that 
ought  to  be  taken  in  preference  to  the  north-east  angle  of 
allotment  2.  The  plaintiff's  surveyor  thought  the  latter  point 
was  the  proper  starting-point ;  he  admits  that  the  description 
in  the  certificates  would  not,  of  itself,  be  sufficient  to  enable 
him  to  determine  the  position  on  the  ground ;  he  would  have 
to  refer  to  the  Government  map  to  ascertain  the  position  of 
allotment  2. 

It  has  been  argued  with  great  force  that  the  plan  of  sub- 
division, admitted  only  by  consent,  shows  that  the  intention 
of  the  party  subdividing  the  land  was  that  the  measurements 
were  to  be  taken  from  the  south  and  not  from  the  north.  The 
lots  appear  to  have  the  same  frontage  until  the  last  at  the  north 
end  at  Scotchmer-street  is  reached ;  that  is  of  a  larger  size, 
the  odd  measurement  being  thrown  into  it.  It  seems 
therefore  that  all  this  evidence  points  to  the  conclusion 
that  the  proper  mode  of  measurement  is  to  begin  from  allot- 
ment 2.  Then  there  is  no  doubt  that  this  strip  of  2  feet 
4f  inches  is  included  in  the  plaintiff's  certificate  of  title,  and  not 
in  that  of  the  defendant. 

As  to  the  objection  to  the  joinder  of  the  defendants  Howgate, 
we  think  that  though  it  might  be  questionable  whether  the 
plaintiff  was  justified  in  joining  the  mortgagee  and  her  husband, 
yet  as  they  have  appeared  and  entered  defences  like  those  of  the 
mortgagor,  and  have  attempted  to  establish  them,  they  must  be 
treated  as  parties  before  the  Court,  and  must  take  the  consequent 
wsponsibilities. 
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We  therefore  think  the  answers  to  the  questions  referred  to  us 
should  be  that  the  plaintiff  ls  entitled  to  a  verdict  against  all  the 
defendants. 

Solicitor  for  plaintiff :  Best 

Solicitor  for  defendants  Carpenter  :  CvesswdL 

Solicitor  for  defendants  Howgate :  Oillow, 

P.  S.  D. 


FC.  STEVENS  V.  WILLIAMS  et  Uxob. 

April  6,  10.       "  Traniifer  of  Land  StaltUe*'  {No.  301),  »«.  47,  A9—CeHi/lcaU  of  tUle—Plan  in 

margin — Parcels—  Variance  between  plan  withfigured  dimensions^  and  pegs  upon 

the  ground. 

In  an  action  for  recovery  of  land  alleged  to  be  encroached  upon  by  the  defen- 
dant's building,  the  parcels  of  the  plaintifiTs  certificate  showed  his  land  to  be  part  of 
Allotment  2,  and  the  plan  thereon  showed  the  same,  and  also  that  Allotment  1 
between  it  and  the  comer  of  a  public  street  was  66  feet  in  width  ;  and  his  evidence 
showed  that  the  defendant's  wall  was  npon  7  inches  beyond  such  66  feet.  The 
parcels  of  the  defendant's  certificate  and  plan  (prior  in  date  to  the  plaintiff's) 
showed  that  her  land  was  part  of  Allotment  1,  but  there  were  no  figures  showing 
the  distance  between  her  land  and  the  corner  of  the  said  street ;  and  her  evidence 
showed  that  her  wall  was  placed  in  a  line  with  the  original  allotment  peg  between 
the  two  allotments,  and  that  there  was  a  surplus  in  Allotment  1.  Held^  that  as 
between  the  two  certificates  the  position  of  the  defendant's  land  was  to  be  ascer- 
tained by  the  original  allotment  peg,  and  that  she  was  entitled  to  the  land  in  dis- 
pute. 

Question  reserved  for  the  consideration  of  the  Full  Court. 

The  statement  of  claim  was  to  recover  possession  of  a  piece 
of  land  described  as  commencing  66  feet  from  Princes-street 
North  Carlton,  having  a  frontage  of  seven  inches  to  Drummond- 
street  by  a  depth  of  70  feet  to  a  right-of-way,  the  width  of  which 
piece  of  land  was  only  two-and-a-half  inches  at  the  right- 
of-way.  The  defence  was  that  the  defendant  was  in  possession 
of  the  land  by  her  tenant.  Princes-street  was  formerly  known 
as  Reilly-street. 

The  plaintiffs  certificate  of  title  dated  18th  April  1885,  described 
his  land  as  "  all  that  piece  of  land  delineated  and  coloured  red  on 
the  map  in  the  margin  containing  9^^  perches  or  thereabouts, 
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being  part  of  Crown  Allotment  2  sec.  69  A,  at  Carlton,  parish  of 
Jika  Jika,  county  of  Bourke,  together  with  a  right  of  carriage 
way/'&c.    The  following  is  a  copy  of  the  map : — 


F.  0. 


1886 


SVBYENS 

v. 
Williams. 


REILLY   STREET. 


24. 


23 


The  defendant's  certificate  of  title,  dated  17th  February  1876, 
described  her  land  as  "all  that  piece  of  land  delineated,  &c.,  con- 
taining 4^  perches  or  thereabouts,  being  part  of  Crown  allot- 
ment 1,  sec.  69  A,  town  of  Melbourne  North,  parish  of  Jika  Jika, 
county  of  Bourke,  together  with  a  right  of  carriage  way,"  &c. 
The  following  is  a  copy  of  the  map  : — 


REILLY   STREET. 


[ 

12' 
a 

2 

k 

The  evidence  of  the  plaintiff's  surveyor  was  that  the  line  of 
Keilly-street  was  well  defined  by  buildings ;  that,  starting  from 
the  comer  of  Keilly  and  Drummond  streets  and  measuring  south- 
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wards  along  Drummond-street  66  feet  brought  him  to  a  brick 
wall  of  the  defendant  s  house  extending  further  south  7  inches ; 
measuring  from  Reilly-street  along  the  right-of-way,  66  feet 
south,  he  found  the  defendant's  fence  in  continuation  of  the 
brick  wall  2 J  inches  further  south;  so  that  the  plaintiff's 
certificate  was-e»croached  upon  7  inches  in  front  and  2 J  inches 
in  the  rear  ;  that,  in  going  further  south  along  Drummond-street, 
he  found  a  vacant  allotment  with  a  frontage  of  33  feet  9  inches 
to  Drummond-street,  bounded  on  the  south  by  the  wall  of  a  new 
building,  then  extending  the  survey  further  south  he  found  the 
distance  from  the  corner  of  Reilly  and  Drummond  streets  to  the 
south  side  of  another-right-of  way  to  be  264  feet  8J  inches, 
showing  an  excess  of  8^  inches  on  four  allotments  of  66  feet 
each  (which  was  the  frontage  of  the  original  Crown  allotments); 
that  he  considered  the  defendant  had  7  inches  out  of  this  excess, 
in  her  frontage.  There  was  also  evidence  that  the  purchaser 
from  the  Crown  in  1865,  of  allotments  two  and  three,  found  a 
Government  peg  at  the  comer  of  Reilly  and  Drummond  streets, 
and  measured  66  feet  (with  a  tape)  and  there  found  the  peg  at 
the  corner  of  allotment  2,  there  being  no  excess  in  allotment  !• 

The  evidence  of  the  defendant's  surveyor  was  that  he 
measured  along  Drummond-street  from  the  corner  of  Reilly-street 
to  a  lane  on  the  south  side  of  allotment  4,  and  found  the  distance 
264  feet  10  inches,  showing  a  total  excess  of  10  inches ;  that  he 
measured  from  Reilly-street  along  the  lane  at  the  back  of  the 
allotment  in  question  66  feet  3  inches  to  the  fence  on  the 
defendant's  south  boundary ;  then  from  the  comer  of  Reilly- 
street  along  Drummond  street  66  feet  7  inches  to  the  south  west 
comer  of  the  defendant's  building ;  that  the  first  piece  of  land  at 
the  comer  of  ReiJly  and  Drummond  streets  had  6  inches  more 
than  its  proper  measure  (33  feet),  and  2^  inches  more  at  the  back 
along  the  lane;  that  the  next  two  lots  had  ^  inch  of  excess; 
that  defendant  was  J  inch  short  at  the  back.  There  was  also 
evidence  that  the  builder  who  erected  the  defendant's  wall,  found 
the  remains  of  the  old  Government  peg,  and  built  the  wall  and 
erected  the  fence  in  continuation,  in  a  line  with  that  peg ;  that 
that  peg  when  new  was  66  feet  6  J  inches  from  the  centre  of  the 
peg  at  the  corner  of  Reilly  and  Drummond-streets,  measuring  with 
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a  20  feet  rod  and  also  by  a  steel  rule  used  very  carefully.     The  y.  c. 

question  reserved  was  whether  on  the  proper  construction  of  the  isS6 

certificate  of  titles  and  the  evidence,  the  plaintiff  or  the  defendant  sravras 

was  entitled  to  a  verdict.  ^   *'• 

WlLUAMB. 

Box,  for  the  plaintiff — It  is  submitted  that  the  plaintiff  is 
entitled  to  recover.  His  certiticate  of  title  plainly  shows  that 
his  commencing  point  is  66  feet  from  the  comer  of  Reilly  and 
Drummond  streets.  The  defendant's  own  evidence  shows  that 
her  wall  and  fence  encroach  beyond  this  distance ;  and  her  certi- 
ficate gives  no  distance  from  the  corner  of  the  streets  for  her 
commencing  point,  and  does  not  show  where  the  block  coloured 
red  is  to  be  placed.  It  simply  appears  to  be  bounded  by  allot- 
ment 2.  The  plaintiff's  certificate  of  title  is  the  most  important 
evidence,  and  is  not  to  be  set  aside  because  of  pegs  said  to  have 
been  found  in  certain  positions.  The  plaintiff's  cei*tificate  con- 
tains all  that  is  necessary  to  place  the  owner  properly  upon  his 
land.  Pegs  may  be  important  where  the  land  cannot  be  found 
by  the  certificate  merely.  The  "  Transfer  of  Land  Statute" 
(Na  301),  sec.  47,  makes  a  certificate  of  title  conclusive  evidence 
that  the  person  named  therein  as  the  proprietor  is  seised  or 
possessed  of  such  estate,  &c. 

[HiGiNBOTHAH,  J.  What  then  is  the  meaning  of  the  permission 
to  procure  amendment  of  a  certificate  of  title  ?] 

The  defendant's  certificate  may  be  correct,  but  she  has  not 
applied  it  to  the  right  piece  of  land.  In  Scott  v.  Mtham  Shire  (a), 
the  parcels  of  the  conveyance  gave  no  starting  point,  so  that  the 
p^  formed  the  turning  point  of  the  case.  Here  the  plaintiff's 
certificate  gives  a  starting  point,  and  the  defendant's  does  not. 

Hodges,  for  the  defendant — The  defendant's  certificate  of  title 
is  prior  in  date  to  that  of  the  plaintiff.  It  vested  in  the  defen- 
dant a  certain  portion  of  Crown  allotment  1.  The  evidence  of 
one  of  the  surveyors  was  that  the  plaintiff's  certificate  of  title 
showed  that  his  land  is  part  of  Crown  allotment  2,  and  is 
bounded  on  the  north  by  Crown  allotment  1,  and  that  the 

(a)  Ante  Vol  11.,  L.  98. 
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defendant's  certificate  shows  that  her  land  is  bounded  on  the 
south  by  Crown  allotment  2.  It  was  therefore  unnecessary  to 
call  officers  from  the  Office  of  Titles  to  show  what  the  figures  on 
the  plans  on  the  margins  of  the  certificates  meant.  The  operative 
part  of  the  defendant's  certificate  states  that  her  land  is  part  oi 
Crown  allotment  1.  There  is  evidence  that  there  is  an  excess  in 
allotment  1  over  the  measurement  given  in  the  plaintiffs  certifi- 
cate. The  peg  discovered  by  one  of  the  defendant's  witnesses 
showed  whatwasthe  real  boundary  line  between  allotments  land  2 
The  plaintiff's  certificate  gives  him  nothing  but  a  part  of  whai 
is  comprised  in  allotment  2,  wherever  that  may  be.  The  defen- 
dant's wall  was  erected  on  the  true  dividing  line,  and  has  been 
there  for  ten  years  without  any  dispute  on  the  part  of  the  previous 
owner  of  the  plaintiff^s  land,  though  he  was  frequently  upon  the 
land.  Small  v.  Olen  (b)  shows  the  difficulties  which  might  arise 
if  the  peg  had  not  been  found;  there  the  figured  dimensions  were 
disregarded  as  falsa  demonstratio.  The  evidence  establishes  the 
fact  that  the  defendant's  wall  does  not  encroach  upon  allotment  2 


Box,  in  reply—  The  whole  dispute  is  as  to  what  is  the  boundarj 
between  allotments  1  and  2.  But  it  is  necessary  to  look  at  the 
certificate  to  find  it ;  that  is  the  only  conclusive  evidence  on  the 
point.  The  defendant's  certificate  does  not  fix  it,  but  the  plain- 
tiff's does,  and  shows  it  conclusively  to  be  66  feet  from  Reilly- 
street.  In  Small  v.  Olen  (6)  the  apparent  position,  and  the  figured 
dimensions  were  opposed ;  the  figures  fell  short  of  the  distance 
between  the  two  boundary  streets  shown  on  the  plan. 

[HiGiNBOTHAM,  J.  Your  argument  disregards  all  the  evidence 
of  a  surplus  in  allotment  1.] 

It  does  ;  if  there  be  more  than  66  feet  on  the  ground,  the  ex- 
cess must  belong  to  allotment  2.  There  is  no  certainty  about 
pegs  keeping  their  position;  and  the  evidence  as  to  them  is 
irrelevant.  There  is  no  real  conflict  between  the  plaintiff's  and 
the  defendant's  certificates;  they  can  both  be  applied  upon  the 
ground. 

(b)  Ante  Vol.  VI.,  L.  155. 
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[HiGiNBOTHAM,  J.    The  plaintiflTs  certificate  must  be  subject  r.  o. 

to  the  prior  right  given  by  the  defendant's  certificate.      The  de-  1886 

fendant  can  define  her  boundary  by  showing  where  the  boundary       STavmrs 

is  between  allotments  1  and  2.1  ^    «• 

■^  Williams. 

That  would  be  giving  the  defendant  the  advantage  of  figures 
which  do  not  appear  upon  her  certificate. 

Per  Curiam  (c).  The  question  reserved  for  the  opinion  of  this 
Court  is  whether,  upou  the  proper  construction  of  the  certificates 
and  the  evidence,  the  plaintiff  or  the  defendant  is  entitled  to  a 
verdict.  The  piece  of  land  in  dispute  is  very  small.  It  appears 
that  the  defendant  obtained  her  title  on  17th  February  1876,  to 
land  described  in  her  certificate  as  part  of  Crown  allotment  1. 
This  certificate  gives  upon  its  plan,  the  dimensions  of  that 
particular  parcel  of  land,  but  no  other  distances  are  shown.  No 
means  are  suggested  by  that  plan  by  which  the  position  of  the 
defendant's  land  can  be  ascertained,  excepting  by  the  figures  1  and 
2  on  the  face  of  it,  which,  by  themselves,  explain  nothing.  A 
surveyor  would  be  unable,  by  that  plan,  to  determine  where  to 
look  for  that  piece  of  land.  It  was  conceded  by  Mr.  Box  that  a 
person  getting  such  a  title  intended  to  be  conclusive  to  certain 
land  thus  described,  would  be  at  liberty  to  refer  to  the  original 
marks  and  boundaries  upon  the  land,  in  order  to  ascertain  its 
position.  According  to  the  evidence,  there  was  satisfactory  proof 
that  the  boundary  line  between  Crown  allotments  1  and  2,  at  the 
spot  in  question,  was  ascertained  many  years  ago,  by  the  original 
pegs  at  the  angles  of  allotment  1,  before  the  defendant's  house 
was  built.  As  soon  as  that  line  was  ascertained,  the  description 
in  the  defendant's  certificate  could  be  applied,  and  it  shows  that 
her  land  lay  immediately  on  the  north  of  that  line.  Afterwards, 
on  18ih  April  1885,  the  plaintiff  obtained  his  certificate,  which  is 
more  precise  in  its  description  of  the  land  comprised  in  it.  Mr.  Box 
argued,  with  force,  that  the  plan  therein  contained  of  the 
phuntifiTs  land  does  give  a  point  of  departure  for  his  measure- 
ments, lying  66  feet  south  from  Reilly-street.  If  there  were  no 
evidence  showing  that  allotment  1  contained  in  fact  more  than 

(c)  HiGiNBOTHAM,  CoFE  and  Kerferd,  JJ. 
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66  feet,  his  certificate  would  afford,  we  think,  very  strong  evi 
dence,  under  sec.  47  of  the  Act,  of  his  right  to  the  land  thu 
described.  The  locus  might  be  thus  conclusively  shown  if  ther 
had  been  no  prior  certificate.  Possibly  it  might  be  so  even  no^ 
with  regard  to  third  persons  ;  but,  as  between  the  plaintiff  an< 
the  defendant,  the  defendant  has  shown  that  the  land  in  disput 
has  been  already  conveyed  to  her  by  a  certificate  of  title  at  leas 
equally  conclusive  with  that  of  the  plaintiff.  The  plaintiff 
certificate  is  not  made  less  distinct,  but  is  shown  by  such  proof  t 
be  brought  within  the  exception  in  sec.  49,  "  except  the  estate  o 
interest  of  a  proprietor  claiming  the  same  land  under  a  prio 
registered  grant  or  certificate  of  title."  With  respect  to  allotmeo 
1,  it  is  shown  to  contain  not  66  feet,  but  66  feet  6  inches  of  front 
age  to  Drummond-street ;  as  to  all  land  within  that  measure 
ment,  it  is  shown  by  the  evidence  to  be  excluded  from  th 
plaintiff's  certificate.  His  claim  therefore  fails.  We  think  tha 
it  appearsfrom  the  certificates  and  the  evidence  that  the  defendan 
is  entitled  to  the  land  in  dispute.  Judgment  will  be  directed  to  b 
entered  forthwith  for  the  defendant,  and  application  may  bemad 
as  to  costs. 


April  10.  On  this  day  Higinbotham,  J.  ordered  that  judgment  be  en 

tered  for  the  defendant,  with  costs  on  the  higher  scale. 

Solicitor  for  plaintiff:  Strongman. 
Solicitor  for  defendants;  Kidston. 

P.  S.D. 
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KEGINA  V.  FETHERSTON,  Ex  pabtk  ROBERTS.  ^ 

frwd  tummoM — Order  for  imprisonment  in  de/anU  of  paymentf  inthoiU  award            1886 
of  coals  of  swnmona—Objeetion  on  ground  qf  absence  of  evidence— Appeal—       April  2,  8. 
Act  No.  284,  ».  6.  

An  order  of  justices  against  a  debtor  upon  a  fraud  summons  is  not  necessarily 
bid  for  want  of  an  award  of  costs  of  summons  and  examination.  An  objection  on 
the  ground  that  there  was  no  evidence  to  sustain  the  order  of  the  justices  is 
s  rabject  for  appeal  to  a  County  Court  under  Act  No.  284  sec.  6,  and  not  for  an 
Order  lun  to  prohibit. 

Obdeb  nisi  to  prohibit  further  proceedings  by  justices  at 
Prahran. 

The  proceeding  before  the  justices  was  upon  fraud  summons. 
The  affidavits  on  which  the  Order  niai  was  granted  stated  that 
the  applicant,  the  debtor,  was  summoned  and  examined  as  to  his 
means  of  paying  a  sum  remaining  due  under  an  order  of  justices ; 
that  the  deposition  taken  was  not  read  over  to  him,  nor  signed 
by  him,  and  the  same  was  not  correct,  his  explanation  as  to  the 
amount  of  money  received  by  him  from  one  Himmal  beiug 
omitted;  that  he  swore,  at  such  examination,  that  he  had  been 
working  for  Himmal  for  lOs.  a  day  for  four  weeks,  but, 
as  he  owed  him  an  account,  he  retained  28.  6d  a  day  in  payment 
thereof,  and  paid  the  applicant  78.  6d.  a  day ;  that  he  received 
the  sum  of  91,  from  Himmal,  all  of  which  was  expended  in  main- 
taining his  family.  In  the  deposition  dated  7th  December  1885, 
the  applicant  stated  that  he  was  a  carpenter;  that  he  had 
reeeived  no  wages  since  the  previous  March ;  that  his  daughter 
had  kept  him ;  that  he  had  been  engaged  since  that  time  as  a 
eontraetor  with  one  Snell  (upon  work  for  one  Pein),  who  had 
reeeived  all  the  money  accruing  therefrom,  and  had  paid  it  all 
away  to  one  Sharp  for  timber  supplied ;  that  the  applicant  never 
received  a  penny  for  the  whole  time  he  was  so  working,  and  his 
partner  never  got  anything  for  his  time  ;  that  since  then  he  had 
been  working  for  Himmal  for  7«.  6d  a  day  and  no  more ;  he  then 
admitted  having  received  10s.  a  day  from  Himmal ;  he  had  been 
working  all  the  time  though  he  never  got  any  wages ;  that  the 
money  due  to  the  complainant  was  for  work  done  by  him  as 
a  day  labourer ;  that  what  had  been  paid  upon  the  order,  had 
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been  paid  by  a  friend.  The  justices  ordered  that  the  debto: 
should  pay  the  amount  within  seven  days,  or  be  committe( 
to  gaol  for  one  month. 

The  Order  nisi  was  granted  on  the  grounds  that  there  wa 
no  evidence  to  support  the  order  of  the  justices,  and  that  th 
justices  did  not  order  him  to  pay  the  costs  of  the  summons  an( 
examination. 

Donovan  showed  cause — The  Order  nisi  appears  to  have  beei 
made  on  22nd  December,  in  Vacation,  and  does  not  purport  t 
have  been  made  in  exercise  of  the  jurisdiction  given  by  th^ 
emergency  clause.  It  ought  to  have  been  made  returnable  befor 
the  judge  himself,  and  not  before  the  Full  Court:  Me  Brewer 
exp.  Baker  (a);  R,  v.  Strutt,  exp.  Chatty  (6).  Nor  does  th 
affidavit  show  any  case  of  emergency.  An  order  to  prohibit  i 
not  the  proper  remedy ;  upon  a  fraud  summons  under  Act  N( 
284,  the  only  remedy  is  by  appeal,  under  sec.  6,  to  the  Coimt; 
Court,  where  the  order  is  made  by  justices.  K  the  order  war 
bad  on  its  face,  in  not  awarding  costs,  that  might  be  a  grouiii 
for  quashing.  On  the  merits,  the  depositions  disclose  evidenc 
on  which  the  justices  were  at  liberty  to  make  the  order  the; 
made.  There  is  no  affidavit  stating  that  any  costs  were  incorrei 
or  asked  for.  Justices  have  power  to  examine  a  defendant  forth 
with  on  making  an  order  for  a  debt,  without  the  intervention  o 
a  fraud  summons. 

Skinner,  in  support  of  the  Order  nisi — On  the  first  objectioB 
15  Vict,  No.  10,  sec.  19  (the  emergency  clause)  has  been  repealed 
Sec.  6  of  Act  No.  284?  does  not  take  away  the  power  of  the  Couri 
to  deal  with  this  matter  under  Act  No.  671,  sees.  1  and  2.  Ther( 
was  in  this  case  no  evidence  to  warrant  the  order  of  the  justices 
that  is  a  mistake  in  law.  The  above  sec.  6  would  appear  to  dea 
with  erroneous  findings  of  fact :  M'Kean  v.  Kavanagh  (c).  Th( 
Court  will  interfere  in  this  mode  with  a  decision  of  justices  or 
the  facts,  where  there  is  a  conclusion  or  inference  not  warranted  b} 
those  facts :  JR.  v.  Mollison,  exp,  Crichton  (d) ;  R,  v.  Panton,  exp 

(a)   2  W.  &  W.,  L.  136.  (c)    2  V.R.,  L.  139 ;  2  A. J.R.  85. 

(6)   4A.J.B.  73»  (c;)  Ante  Vol  U.,Jm  144. 
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Shea  (e).  The  justices  must  make  a  complete  order:  Exp. 
Black  if);  so  that  the  omission  to  award  costs,  makes  the 
order  bad. 

Cur,  adv.  wit 

The  judgment  of  the  Court  (Higinbotham,  Cope  and  Eerferd, 
JJ.)  was  now  delivered  by: — 

HiGiNBOTHAM,  J.  This  application  was  made  on  the  grounds 
that  there  was  no  evidence  to  support  the  order  of  the  justices, 
and  that  the  justices  did  not  order  payment  of  costs.  On  the  first 
ground,  if  well  founded,  the  remedy  is  pointed  out  by  Act  No. 
284,  sec.  6,  by  appeal  to  the  nearest  county  court ;  the  objection 
that  there  was  no  evidence  to  support  the  order  made,  involves  a 
question  of  law  rather  than  of  fact :  M'Kean  v.  Kavanagh  (g).  An 
appeal  on  the  merits  comprises  law  as  well  as  fact,  as  in  ca^e  of 
appeal  from  conviction  by  justices,  to  the  Qeneral  Sessions.  When 
the  order  appears  bad  on  its  face,  a  Rule  to  quash  might  be 
resorted  to. 

It  is  not  necessary,  however,  to  determine  whether  sec.  6 
imdudes  every  case  in  which  the  Court  has  jurisdiction  and 
the  debtor  is  aggrieved  on  any  ground.  Even  if  this  were  a  case 
in  which  an  order  to  prohibit  might  issue,  we  think  there  was 
evideuce  upon  which  the  order  of  the  justices  might  be  sustained; 
the  justices  were  not  bound  to  believe  the  statements  of  the 
debtor  as  to  the  disposal  of  the  wages  and  profits,  which  he 
admitted  that  he  had  earned. 

On  the  other  ground,  that  the  justices  omitted  to  order  the 
debtor  to  pay  the  costs  of  the  summons  and  examination,  if  there 
were  costs  occasioned  by  the  summons  and  examination,  it  would 
seem  that  the  creditor  would  be  entitled  to  them ;  but  there 
might  be  no  examination,  or  the  creditor  might  decline  to  ask 
for  costs;  in  either  of  which  cases  the  justices  would  not  be 
obliged  to  order  payment  of  them.  The  affidavit  of  the  applicant 
does  not  show  that  any  costs  were  incurred.  Even  if  costs  were 
incurred,  the  objection  appearing  on  the  face  of  the  order,  would 

(e)   AnU  VoL  VIL,  L.  301.  (/)  AnU  Vol.  V.,  L.  183. 

ig)  2  y.B.,  L.  139 ;  2  A. J.B.  05. 
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not  be  a  proper  Bubject  for  an  order  to  prohibit    On  both  groui 
this  order  must  be  discharged  with  costs. 

Order  nisi  disckarged 

Solicitor  for  the  applicant :  0.  Z.  /Sfibmner. 

Solicitors  for  the  respondents :  Hurry  Jk  Major. 

P.  S.  1 


F.  c.  COAD  (Rkspondint)  v.  THE  MAYOR  ftc.  or  ST.  ARNAUD  (Afpkllait 

^9.         ** Local  Chvemment  Act  .1874  "  {No.  506),  s.  41S—Act  No.  786,  8.  d^—Danut 
place  more  than  one  foot  from  line  of  road,  hut  adjoining  edge  of  bridge 

culffcrt — Practice — Appeal  from  Ootmty  Oourt — Bond — Xhsecutum — Ckmd 

— *Miki"reflkl"or." 

The  limitation  imposed  by  Act  No.  786,  e.  38,  upon  the  liability  of  a  mnnic 
connoil  in  reipeot  of  a  dangerous  hole  or  place  near  a  road,  does  not  apply 
bridge  made  by  the  council  over  a  culvert  under  the  road.  The  council  ma; 
liable  for  injuries  occasioned  by  a  dangerous  hole  or  place  adjoining  such  bri 
though  the  bridge  be  wider  than  the  road.  It  is  the  duty  of  such  oounci 
make  all  bridges  constructed  by  them  safe  for  passengers  using  them. 

A  corporation  being  appellants  from  a  County  Court,  the  bond  was  exeoutei 
the  corporate  seal,  attested  by  the  signature  of  members  of  the  corporation, 
did  not  on  its  face  purport  to  have  been  executed  in  the  presence  of  the  jndg 
registrar,  or  a  commissioner  of  the  Supreme  Court,  as  required  by  '*  The  Oo 
Court  RuUb  1881,"  r.  27a 

Held,  that  if  the  bond  was  executed  in  the  presence  of  one  of  the  specified  per 
that  fact  need  not  be  disclosed  on  its  face. 

On  an  appeal  from  a  County  Court  the  bond  was  conditioned  for  paymen 
costs,  "if  such  appeal  be  dismissed  and  be  not  prosecuted  within  the  time 
scribed,"  instead  of  "or  be  not  prosecuted,"  &c.    In  the  earlier  part  of  the  \ 
the  condition  was  recited  disjunctively. 

Held^  that  the  bond  was  sufficient. 

AppRiL  from  the  County  Court,  St.  Amaud« 
The  action  was  commenced  in  the  Supreme  Court  and  i 
remitted  to  the  County  Court,  in  default  of  the  plain 
giving  security  for  the  defendant's  costs,  or  satisfying  a  ju( 
of  the  Supreme  Court  that  he  had  a  cause  of  action  fit  to 
prosecuted  in  the  Supreme  Court.  The  action  was  to  reco 
150Z.  damages  for  injuries  sustained  by  the  plaintiff  throi 
falling  into  a  drain  in  Jones-street,  St.  Arnaud,  on  the  night 
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11th  October  1884,  through  the  negligence  of  the  defendants  in  f-  c. 

leaving  the  cross-drain  unfenced  or  insufficiently  fenced,  and  1886 

through  their  negligence  in  the  construction  and  maintenance  of         coad 
such  drain  and  footpath,  and  in  leaving  a  dangerous  hole  within    m^y^^Vq  ^^ 
one  foot  of  the  footpath.     The  learned  judge,  Mr.  Quinlan,  gave     St.  Abnaud. 
judgment  for  the  plaintiff,  v^ith  1001.  damages  and  costs.     At  the 
request  of  counsel  for  the  defendants,  the  judge  inspected  the 
place  of  the  accident,  in  company  with  the  solicitor  and  surveyors 
on  either  side. 

The  material  evidence  for  the  plaintiff  was  a  Gazette  proclama- 
tion of  12th  September  1879,  excepting  under  sees.  69  and  102 
of  "  The  Land  Act  1869,"  from  leasing  and  licensing  and  from 
occupation  for  residence  or  business  under  any  miner's  right  or 
business  license,  the  land  at  the  side  of  Jones-street  along  which 
the  drain  in  question  ran  after  coming  from  under  the  street; 
also  that  the  plaintiff,  on  the  night  in  question,  went  down  Jones- 
street,  crossed  the  street,  and  feeling  some  broken  ground  under 
his  feet,  stepped  upon  the  planks  which  formed  the  footpath  over 
the  drain, — the  next  step  was  upon  nothing,  and  he  fell  into  the 
drain ;  that  the  night  was  dark  and  misty,  and  no  lamp  was  near, 
hi  cross-examination  he  stated  that  he  crossed  the  street  to  go  to 
a  vacant  piece  of  land  which  he  knew  near  the  street,  for  the 
purpose  of  relieving  himself ;  that  he  was  quite  sober. 

The  material  evidence  for  the  defendants  was  that  the  outer 
edge  of  the  gravel  beam  on  the  outer  side  of  the  footpath  at  the 
place  in  question,  was  13  inches  outside  the  building-line  of  the 
street;  that  the  drain  was  within  the  borough,  and  was  made  and 
formed  by  the  defendants. 

The  judge,  as  a  jury,  found  that  at  the  spot  in  question 
a  deep  culvert  drain  crossed  under  the  street.  On  the  outer 
edge  of  the  footpath  over  it  was  a  thick  board  or  slab  about 
7  feet  long,  4  inches  thick  at  the  base,  bevelled  off  to  about 
2  mches  thick  at  the  top,  and  about  7  or  8  inches  high^  what 
was  called  the  gravel  beam;  that  this  was  more  a  trap 
than  a  protection  to  passengers;  that  he  was  satisfied  that 
the  accident  occurred  before  the  plaintiff  arrived  at  the 
piece  of  ground  he  was  making  for,  and  at  the  end  of  the  drain 
moat  distant  from  it;  that  there  was  no  negligence  on  the  part  of 
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P.  c.  the  plaintiff^while  the  accident  might  easily  have  been  pre 

1886  vented  by  the  use  of  a  little  care  on  the  part  of  the  defendants. 

'^^^  Dr.  Madden  (with  him  Hood),  for  the  respondent  moved  tha 

>K  Ac,  OF  the  case  be  struck  out  for  irregularity  in  two  respects — The  bom 
is  conditioned  for  the  payment  of  the  costs  of  appeal  "if  the  appea 
be  dismissed,  and  be  not  prosecuted  within  the  prescribed  time. 
The  "  County  Court  Statute  1869  "  (No.  345),  sec.  120,  require 
the  condition  in  the  alternative,  to  pay  the  costs,  "if  the  appeal  b 
not  prosecuted  in  time  or  be  dismissed."  As  it  stands,  if  th 
appeal  be  prosecuted  in  time  the  bond  could  not  be  put  in  sui 
whatever  the  result  of  the  appeal ;  the  object  of  the  enactmei 
would  be  defeated :  Carroll  v.  Macgregor  (a).  A  further  objei 
tion  to  the  foim  of  the  bond  is  that  it  is  not  executed  as  require 
by  ''The  County  Court  Rules  1881,"  r.  278;  it  is  n( 
attested  by  a  judge,  registrar,  or  commissioner  of  the  Supren 
Court.  There  is  no  proper  attestation  clause,  nor  even  a 
affidavit  stating  that  it  was  properly  executed  and  attestei 
There  is  merely  the  ordinary  attestation  by  members  of  tt 
corporation  to  the  execution  on  behalf  of  the  corporation.  Thei 
is  an  affidavit  stating  merely  that  the  registrar  was  satisfied  wit 
the  bond,  and  that  the  then  solicitor  of  the  respondent  approve 
of  it.  But  the  approval  of  the  registrar  is  only  as  to  tl 
sufficiency  of  the  sureties,  not  as  to  the  form  of  the  bond,  which 
govenied  by  the  Rules. 

Hodges  {Purves  with  him),  contra — A  motion  of  this  kin 
must  be  preceded  by  a  notice  which  must  set  out  the  precis 
irregularity  complained  of.  The  notice  given  refers  to  a 
affidavit  which  states  merely  that  the  bond  does  not  purport  t 
be  executed  before  the  proper  person.  There  is  nothing  in  th 
Rules  requiring  the  bond  to  show  that,  upon  its  face.  Ad 
objection  of  form  has  been  waived,  as  no  such  objection  wa 
made  from  July  to  December  last  year :  Churchvxird  v.  Lyons  {b 
The  Court  has  to  look  at  the  whole  document  to  find  it 
meaning ;  it  is  plain  here  that  "  and  "  means  "  or  "  :  MaocweU  o' 
Statutes,  284.  Non-compliance  with  any  rule  of  practice  doe 
not  render  a  proceeding  void.     Ord.  LXX,  r.  1. 

(a)  5  A.J.R.  65.  (6)  2  A.J.R.  118. 
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Dr.  Madden,  in  reply-*The  Rules  do  not  require  a  notice  of  f.  c. 

motion  to  state  any  grounds,  except  in  certain  specified  cases,  1886 

Ord.  LIL,  rr.  4,  5.     If  this  matter  be  within  Ord.  LIX.,  it  is  a  coad 

collateral  proceeding  in  an  appeal  from  an  inferior  jurisdiction.  ..  ^' 
If  it  be  not  within  the  Rules,  there  is  nothing  requiring  a  notice  St.  Arnaxtd. 
of  motion  to  strike  out  the  appeal.  Ord.  LXX.  does  not  refer  to 
inegularities  of  this  kind.  We  are  not  seeking  to  set  aside  a 
proceeding,  but  showing  that  it  ought  never  to  have  been  placed 
in  the  list.  Ord.  LXX.,  r.  1,  shows  that  non-compliance  with 
r.  3  would  not  stop  us.  There  could  be  no  waiver  of  the  objec- 
tioDs,  unless  the  respondent's  then  solicitor  knew  of  the  defect ; 
^d  it  is  for  the  appellant  to  show  that  he  was  aware  of  it. 

Per  Curiam  (c).  The  first  objection  to  be  dealt  with  is  that 
the  bond  is  insufBcient  in  form,  as  it  does  not  purport  to  have 
been  executed  in  the  presence  of  a  judge  or  registrar  of  the 
County  Court  or  of  a  commissioner  of  the  Supreme  Court,  as 
required  by  r.  278.  Under  the  same  authority  by  which  the 
Rules  were  made,  forms  were  to  be  framed  which,  however,  need 
not  be  strictly  followed,  but  were  intended  and  directed  to  be 
followed  as  far  as  possible.  Form  45  is  applicable  to  a  case  in 
which  an  individual,  and  not  a  corporation,  is  appellant  or 
bondsman,  and  provides  spaces  for  seals  and  signatures,  with  the 
words  "signed,  sealed  and  delivered  in  the  presence  of."  The 
word  "signed"  is  not  applicable  to  the  execution  of  a  bond  by  a 
torporation.  That  alone  is  sufficient  to  show  that  the  very 
words  of  the  form  could  not  be  followed  in  this  case. 

We  think  that  the  Rule  would  be  substantially  and  effectually 
complied  with,  if  the  bond  were  executed  in  the  presence  of  one 
of  the  specified  persons,  though  that  fact  were  not  disclosed 
on  the  face  of  the  bond  following  Form  46.  We  think  therefore 
that  this  objection  is  not  fatal. 

As  to  the  other  objection,  that  the  operative  part  of  the  bond 
states  the  condition  conjunctively  instead  of  disjunctively,  we 
think  the  instrument  must  be  looked  at  as  a  whole.  As  the 
condition  of  tbe  bond  is  recited  disjunctively,  the  bond  is  in 
effect  in  the  disjunctive.  The  alteration  of  "or"  into  "and" 
(c)   HioiNBOTHAM,  Copx,  and  Kekfkrd,  JJ. 
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will  not  give  the  roeatiing  suggested.  The  condition  may  be 
read  as  a  contracted  form  to  be  expanded  thus : — "  If  such  appeal 
be  dismissed,  and  if  such  appeal  be  not  prosecuted  within  such 
time."      We  therefore  overrule  both  objections,  but  without 


Hodges  {Purves  with  him),  for  the  appellant — The  site  of  the 
drain  is  upon  Crown  land  reserved  from  occupation  or  sale.  1\ 
is  unalienated  Crown  land. 

[HiGiNBOTHAM,  J.    So  is  every  street  in  the  town.] 

The  evidence  shows  that  this  hole  was  more  than  one  foot  froir 
the  street,  and  that  there  was  no  negligence  in  the  construction  oi 
the  drain.  The  defendants  were  bound  only  to  keep  the  road  it 
repair,  and  to  fence  off  holes  within  a  foot  of  it :  Act  No.  786,  sec 
38,  amending  the  "  Local  Oovernment  Act  1874  "  (No.  506),  sec 
418.  Even  if  the  hole  were  within  one  foot  of  the  road,  the 
defendants  would  not  be  liable,  as  it  was  upon  unalienated  Crowt 
land :  Bisp  v.  Collingwood  (d) ;  Meui^  v.  Daylesford  (e).  When 
the  dangerous  place  is  off  the  road,  the  person  liable,  if  any,  is,  ai 
common  law,  the  owner  of  the  land  upon  which  it  is :  Barnes  v 
W'ard  (/) ;  ffardcastle  v.  South  Yorkshire  Ry.  Coy,  (g) ;  ffoun 
sell  V.  Smyth  (h) ;  Binks  v.  South  Yorkshire  Ry.  Coy.  (J ). 

[HtoiNBOTfiAM,  J.  As  the  defendants  were  warranted  in  spend* 
ing  their  funds  only  on  the  stteet,  must  we  not  aiSsume  that  the 
gravel  beam  on  th6  outer  side  of  the  footpath  is  in  the  street,  until 
the  contrary  is  proved  ?  Is  it  not  evidence  that  they  treat  it  as 
part  of  the  street  ?] 

The  obvious  purpose  of  this  beam  was  to  prevent  any  one  firom 
getting  off  the  path;  it  being  outside  of  the  line  of  the  road. 

Dr.  Madden  (with  him  Hood),  for  the  respondent — When  it  is 
necessaiy  to  make  a  bridge  upon  a  road,  that  bridge  must  be 

id)  Ante  VoL  IX.,  L.  249.  (g)  4  H.  &  K.  67;  ^  L.J.  (Ex.)  iM. 

(«)  76.  123.  W  7  C.B.  (N.8.)  731;  29  L.J.  (C;P.) 

(/)  9  C.B.  392;  19  L.J.  (C.P.)  196.  203. 

(; )  3  B.  &  S.  244;  32  L. J.  (Q.B.)  26. 
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mftde  safe  for  persons  using  it.      What  has  been  called  the  foot-  f.  o. 

path  here  is  a  bridge  across  a  golly.    As  between  the  plaintiff  and  issa 

tbe  defendant,  the  whole  of  the  culvert  is  the  road.     The  defen-         q^ 
dttitB  made  the  channel  under  the  road,  and  then  put  this  bridge   ^^^ok  &o  of 
acroBB  it.      It  is  therefore  entirely  outside  the  enactment  relied    St.  Abnaud. 
upcm  by  the  defendanta    But  the  evidence  shows  that  the 
duigeroos  place  is  within  one  foot  of  the  road,  assuming  that  the 
lOid  is  what  the  defendants  have  chosen  to  dedicate  as  the 
road. 

[HlGlNBOTHAM^  J.    The  owner  only  can  dedicate.] 

It  is,  at  any  rate,  the  same  as  making  a  road  upon  private  land ; 
ihey  could  not  contend  that  they  were  not  liable,  because  they 
wcTB  not  owners  of  the  land.  "  The  Land  Act  1869-  (No.  360) 
sec.  102,  does  not.  make  such  a  reservation  as  shown  here  per* 
manent ;  and  the  defendants  have  not  shown  that  it  continued 
till  the  time  of  the  accident. 

[HiGiNBOTHAH,  J.    The  presumption  is  that  it  continued.] 

Hodges,  in  reply — The  drain,  on  both  sides  of  the  street,  is 
eoloaied  and  marked,  on  the  plaintiff's  own  plan,  as  excepted 
tinder  the  proclamation.  No  act  of  the  defendants  could  make 
a  h^hway  where  it  does  not  exist,  even  as  between  them  and  the 
plaintiff.  His  case  is  that  he  was  lawfully  passing  along  the 
lughway ;  it  is  admitted  now  that  the  injury  happened  off  the 
U^way,  in  consequence  of  something  done  off  the  highway. 

tm  CtmiAH  (k).  We  think  this  appeal  has  not  been  sustained. 
The  defendants  have  met  the  claim  of  the  plaintiff  as  if  it  were  a 
diim  for  injury  occasioned  by  faUing  into  a  hole  outside  a  road 
eoDstructed  by  the  defendants.  But,  upon  the  facts,  it  appears 
that  the  case  is  not  concerned  with  road  construction,  but 
with  bridge  construction.  The  road  at  tiiis  point  was  formed  by 
*  eroning  which  the  defendants  were  empowered  to  construet. 
la  xeality  this  was  a  bridge  or  culvert;  the  hole  was  created 
ky  the  act  of  the  defendants  in  the  construction  of  this 
bridge.  In  that  view,  the  question  as  to  the  liability  of  the 
(I;)  HioiNBOTaAM,  Cops,  and  KxnnBD.  JJ. 
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defendants  for  an  accident  occasioned  by  a  hole  adjoining  th< 
highway  does  not  arise.  It  is  immaterial  whether  the  whole  ol 
this  work  was  included  strictly  within  the  limits  of  the  road  oi 
which  the  defendants  had  charge.  If  that  bridge  extended  beyonc 
iUD.  the  limits  of  the  road,  its  height  above  the  channel  would  of  itsel 
create  a  danger.  The  defendants  were  bound  to  make  the  bridge 
as  a  whole,  safe  for  passengers.  They  have  not  done  so.  It  is  no 
quite  clear  whether  the  plaintiff  came  by  his  injury  by  steppinj 
over  the  gravel  beam,  or  by  tripping  over  it;  probably  by  steppiDj 
over  it;  but  there  was  nothing  to  protect  him.  The  judge  was  o 
opinion  that  this  bridge  was  not  constructed  with  reasonable  can 
to  prevent  accidents.  There  was  certainly  evidence  to  suppor 
that  opinion,  and  no  evidence  of  any  contributory  negligence  oi 
the  part  of  the  plaintiff.  The  appeal  must  be  dismissed  wit) 
costs. 

AppeaZ  dismissed. 

Solicitor  for  appellant :    T.  Fink,  for  E.  S.  Barrett. 

Solicitor  for  respondent :   Hurry  &  Major,  for  Warton. 

P.  S.  D. 


12. 


THE   HYDROPNEUMATIC    SHAFT    SINKING    ;COY.  Limited  v.    THl 
BERRY  CONSOLS  G.M.  COY.  No  Liabilitt. 

"  The  Patents  Act  1884"  {No,  808),  «.  IZ^Specificaiion  claiming  several  pieces  q 
apparatus  not  new — Action  for  ir^fringement^Disclaimer  cU  tried  ofsome^  am 
claim  for  combination  of  others. 

Where  the  Bpecificfttion  of  an  invention  describes  several  pieces  of  apparata 
not  new,  and  makes  no  specific  claim  for  novelty  in  the  combination  of  the  whole 
or  of  any  specified  pieces,  the  patentee  cannot  sustain  his  action  for  infringement 
by  abandoning,  at  the  trial,  some  of  them,  and  limiting  his  claim  to  a  combinatioi 
of  the  others.  Such  a  coarse  cannot  be  construed  as  an  entry  of  a  dlsdaimei 
within  **  The  Patents  Act  1884,"  sec.  13. 

Argument  on  poiDts  reserved  by  Higinbotham,  J. 

The  statement  of  claim  was  that  on  23rd  September,  1882,  fl 
patent  was  duly  granted,  &c.,  to  T.  H.  Thompson  and  Geo. 
Richards  for  the  term  of  fourteen  years  for  "Thompson  and 
Richards'  hydro-pneumatic  apparatus  for  shaft  sinking  applicable 
to   mining   purposes ;"   that   by  indenture  of   8th    June   1885 
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lards  assigned  the  patent  to  the  plaintiff;  that 

infringed  the  patent ;  with  a  claim  of  an 

SOOOL  damages.     The  particulars  of  breaches 

dant  with  having  used  cast   iron   tubes   or 

ir   construction    to   those   mentioned   in   the 
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ions,  also  an  air  chamber  above  the  cylinders,  Berry  Consols 

im  above  to  press  down  the  cylinders,  or  air     ^'  ^^'  ^^^' 

iers ;  and  also  using  compressed  air  in  the  air 

lers  to  force  down  the  water. 

'  defence  denied  that  Thompson  and  Richards 

e  inventors ;  or  that  the  invention  was  new  as 

id  exercise  thereof;  or  that  the  instrument  in 

n  the  office  of  the  Registrar-General  particu- 

ascertained  the  nature  of  the  alleged  inven- 

mner  the  same  was  to  be  performed ;  and  the 

the  assignment  to  the  plaintiff.     The  partic\i- 

ilivered  with  the  statement  of  defence  stated 

3  invention  was  not  useful  to  the  public ;  that 

)  the  alleged  invention,  in  sinking  a  shaft  at 

[omebush  Coy.'s  mine  at  Homebush   in  the 

i,  by  Peter  Matthews  of  Ballarat,  between 

I  June  1882  ;  also  by  R.  G.  Ford  in  the  same 

cated  by  him  to  the  alleged  inventors  in  or 

;  that  the  alleged  invention  was  used  by  Ford 

Is  at  Elmore  and  Echuca  in  the  years  1866-7, 

istern-Railway  in  and  between  the  years  1871 

V.  H.  Shaw  in  construction  of  two  bridges  a.t 

Jreswick  between  October  1873  and  November 

principle    claimed  by  the  specification   was 

scientific  men  previously  to  the  date  of  the 

the  alleged  inventors  did  not  sufficiently  dis- 

sification,  which  of  the  matters  they  claimed 

md  which  they  admitted  to  be  old ;  that  the 

ag  deposited  did  not  particularly  describe  and 

5  of  the  alleged  invention,  and  in  what  manner 

performed ;  and  a  list  of  books  was  named. 

olony  of  Victoria,  showing  want,  of  novelty  in 

n,  and  .the  vice  of  the  specification*  .     , 


K  t-ll 
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c-  The  amended  specification  was  lodged  on  19ih  February  181 

(86  and  stated  that  the  invention  was  to  provide  a  method  of  sinkii 

^Q.        shafts  through  loose  sand  or  drift,  or  the  like  strata>  by  ford 

Si^'^'^Na  ^^^^  tubes  in  lengths  or  sections  through  such  strata ;  cylindric 

>Y.  tubes  of  any  length,  thickness,  and  diameter,  were  to  be  made 

Consols  c&s^  or  wrought  iron ;  if  made  of  cast  iron  the  cylinders  would  ha 

^^^'      internal  flanges  and  ribs,  &c.     At  the  top  of  the  tubing  was 

entrance  and  equalising  chamber,  called  the  entrance  chamb 

resting  on  the  uppermost  tube  or  cylinder,  the  joints  being  all  t 

tight,  with  appliances  for  admitting  and  retaining  compressed  i 

in  the  chamber  and  cylinders.    The  entrance  chamber  to  be  pi 

vided  with  telephones  for  communication  between  persons  insi 

and  those  outside.   The  head  of  the  entrance  chamber  to  be  act 

upon  by  hydraulic  rams  placed  immediately  above.  The  entran 

chamber  was  movable,  so  as  to  allow  additional  lengths  of  tu 

to  be  inserted  as  the  previous  ones  sunk.    When  a  section 

tubing  was  in  its  proper  position,  and  the  entrance  chamber 

its  place  above  it,  the  hydraulic  rams  would  force  the  entras 

chamber,  and  all  the  tubing  below  it,  downwards.    When  nea 

sary  to  remove  obstructions  at  the  bottom  of  the  tubing,  m 

would  enter  the  entrance  chamber,  the  door  would  then  be  clo6< 

and  compressed  air  would  be  admitted  sufficient  to  force  a 

water  in  the  tube  out  under  the  bottom.    Where  the  use 

hydraulic  rams  would  be  unnecessary,  the  sand,  &c.,  within  t 

tube  would  be  removed  by  means  of  a  dredger  (described).    T 

inventors  made  a  special  claim  for  novelty  in  the  design  and  cc 

struction  of  entrance  chamber  and  tubes,  and  for  the  method 

the  application  of  hydraulic  power  in  forcing  the  tubes  throoj 

loose  sand  drift,  and  the  like  strata,  without  the  necessity 

pumping  the  water  out  of  the  shaft,  and  in  the  design  and  oo 

struction  and  application  of  dredging  apparatus,  and  in  the  app 

tion  of  telephonic  communication  between  the  interior  andexteri 

of  the  entrance  chamber. 

The  plaintiflTs  evidence  was  that  the  working  of  the  windli 
from  the  outside  of  the  air-chamber  through  stuffing  boxes  -w 
claimed ;  also,  that  the  air-chamber,  as  a  whole,  was  novel  f 
its  strength  and  the  arrangement  of  its  parts ;  that  a  simil 
construction  of  air-chamber,  hydraulic  ram,  and  cylinders,  w 
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1  any  of  the  books  referred  to,  nor  had  it 
to  mining;  that  any  engineer  of  ordinary 
instruct  the  machinery  from  the  specification 
plans ;  that  nothing  like  this  plan  had  been 
North  Homebush  Mine  by  Matthews,  as 
d  a  wooden  shaft  and  hydraulic  rams,  but  no  B«RRr  Consols 
the  invention  had  not  been  communicated  ^'  ^'  ^^' 
r  Ford ;  that  when  the  machinery  was  used 
the  Homebush  mine,  the  patentees  them- 
that  they  themselves  gave  Ford  (who  is 
r)  his  information  about  the  machinery ;  that 
by  the  defendants  was  in  all  essential  respects 
cylinders,  air-lock,and  hydraulic  ram ;  that  the 
wo  processes,  sinking  by  hydraulic  rams  and 
ith  theaid  of  the  air-chamber;  also,threenovel- 
a  of  the  cylinders,  of  the  air-chamber  or  lock 
be;  also  other  novelties  and  processes ;  another 
ition  of  hydraulic  ram,  air-lock,  and  cylinders. 
.t  there  was  no  novelty  in  the  hydraulic  ram 
ets  claimed  in  the  application  of  resistance  for  it 
L  the  sides  of  the  shaft.  A  f oim  of  air-lock  had 
[>m  1840,  for  the  purpose  of  sinking  a  cylinder, 
1  or  with  square  head.  Novelty  was  also 
ion  of  the  telephone  to  the  air-lock ;  also,  in 
dger  with  steel  cutters  for  removing  the  core 
though  they  used  the  same  dredger  as  that 
Btlso  in  cast-iron  cylinders  dowelled  together, 
the  defendant  was  that,  assuming  the  patent 
on  of  the  three  things,  it  could  not  be  applied 
ine ;  that  defendants  had  a  bottom  diaphragm 
d  airlock,  without  which  the  shaft  could  not 
laintiffs  apparatus  could  have  been  used  by 
air-lock  at  a  higher  level,  if  they  had  known 
^ter,  but  it  was  admitted  that  the  plaintiff's 
od;  stated  that  Matthews  was  the  first  to  use 
sink  cylinders  in  mines,  but  admitted  that 
r  applied  by  him  in  the  Homebush  mine  at 
irface,  lifted  up  tlie  surface. 


,f: 
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^  The  question  reserved  was  the  construction  and  effect  of  t 

)6  amended  specification  and  plan  and  letters  patent,  including  t 

^.  question  whether  the  same  or  any  of  them  can  or  ought  to 

iNKiNo  ^"^^"d^d  5  ^^^  if  8^>  to  what  extent ;  the  Court  to  be  at  liberty 

i'.  refer  to  the  evidence. 

Coy.  Box  and  Goldsmith,  for  the  plaintiffs — The  plaintiffs'  claim 

new  the  combination  of  the  air-chamber  filled  with  pompress 
air — the  hydraulic  ram  applied  above  the  air-chamber,  and  t 
use  of  cast  or  wrought-iron  cylinders.  The  claim  is  good,  thou 
each  part  of  the  combination  is  not  new.  It  is  admitted  that  t 
defendants  have  infringed  the  patent,  if  it  be  a  valid  patent  T 
letters  patent  must  be  read  together  with  the  amended  specific 
tion,  and  the  latter  must  be  taken  as  a  whole,  though  the  wc 
*'  combination"  is  not  used  in  it.  The  object  of  the  invention 
the  application  of  well-known  principles  in  a  new  combinatio 
Otto  V.  Linford  (a);  Hinlcs  v.  Safety  Lighting  Coy,  (i 
Cannington  v.  Nvitall  {c) ;  Laivson^a  Patents  Practice,  5.  i 
express  claim  of  the  combination  is  not  necessary,  nor  is 
necessary  to  disclaim  those  matters  which  form  no  part  of  t 
invention:  Lister  v.  Leather  (d). 

[HiGiNBOTHAM,  J.  Without  some  such  claim,  what  is  there 
authorise  the  statement  that  the  patent  is  for  a  combination 
those  particular  three  things  out  of  the  five  ?] 

The  plans  show  it.    "  Tlie  Patents  Act  1884  "  (No.  808),  s 

13,    allows    the   amendment    of    a    specification,    and    alio 

the  patentee  to  recover  in  respect  of  an  infringement  of  a 

material    and    substantial    part    of    the    invention     which 

bond  fide   his    own    (if    it    be   distinguishable),  notwithstai 

ing  the  inclusion   in  his   patent  of  some  material  part  whi 

was  not  of  his  invention,  and  without   any  disclaimer  of  sv 

latter   part   before    action.       The  dredger   and   the  tdephoi 

communication  are  not  claimed  as  part  of  the  combination,  a 

the  plaintiffs  now  disclaim  them  as  erroneously  inserted.     T 

case  must  be  dealt  with  upon  its  own  circumstances.    This  acti 

(a)    46  L.T.  35.  ^  (c)    L.R.,  5  E.  &  1.  App.  216 ;  40  L 

(6)    4  Ch.  D.  612  ;  46  L.J.  (Ch.)  185.      (Ch.)  739. 

id)    8  £.  &  B.  1004;  27  L.J.  (Q.B.)  295. 
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in  the  nature  of  a  scire  facias  to  revoke  the 
atent  never  was  void  on  account  of  something 
lot  essential  and  is  afterwards  found  to  be 
loned :  Lewis  v.  Marling  (e). 

.     Morgan  v.  Seaward  (/).] 

shows  that  the  dredger  is  not  actually  part 

.    Patent  Composition  Pavement  Coy,  v.  Rich- 
e  necessity  of  discriminatiDg  between  what  is 

'  and  the  telephone  are  clearly  distinguishable 
ial. 

Hodges,  for  the  defendants — The  claim  is  for 
and  not  for  a  combination  of  them  or  of  some 
part  of  the  specification  describes  these  things 
plying  them ;  the  second  part  claims  the  ex- 
i.  A  patentee  must,  in  his  specification,  tell 
what  it  is  which  he  claims  that  they  are 
i  his  permission :  Hinks  v.  Safety  Lighting 
jlaim  is  required  by  the  rules  and  regulations 
ct  (f);  they  form  part  of  the  Act,  so  that 
referred  to,  though  not  put  in  at  the  trial, 
res  that  "  Every  specification,  after  describing 
Qvention  with  precision,  must  contain  a  dis- 
jpecial  novelty  thereof."  The  patentees  have 
^velty  in  each  of  five  things,  described  in  the 
e  view  which  is  best  for  the  patentees ;  it  is 
B  or  some  of  them  might  be  required,  according 
pecial  drawings  and  descriptious  are  given  of 
annot  now  entertain  any  amendment  of  the 
en ;  it  has  no  power  to  refer  the  letters  patent 
i  for  amendment;  the  question   reserved    is 


>61. 
). 


173 

F.  C. 

1S86 

Hydko- 

Pnedmatic 

Shaft  Sinking 

Coy. 

r. 

Bkrky  Consols 

G.  M.  Coy. 


(A)  4  Ch.D.  612 ;  46  L.J.  (Ch.)  185. 
(j)  Oov.  Oaz,    1875,  p.  1860;  lb, 
6ih  Feb.  1885. 
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merely  the  construction  of  the  specification  and  claim  withoi 
power  to  amend  pleadings.  Sec.  13  empowers  the  patentee  i 
sue,  though,  by  inadvertence  or  mistake,  he  has  included  som 

"fwn  ^^^^S  ^^  ^^-^  specification  which  ought  not  to  be  in  it.  Th 
action  is  for  infringing  the  whole  of  the  patent.  The  eviden 
shows  that  the  patentees  claimed  for  the  special  construction 

^^'  the  cylinders.  The  law  on  the  subject  is  considered  in  Lister 
Leather  (/c) ;  explained  in  Parkea  v.  Stevens  (l) ;  Foxwell  v.  Be 
tock  (m) ;  Clark  v.  Adie  (n).  The  plaintiffs  have  not  limited  the 
claim  xmtil  the  present  argument.  If  a  patentee  admits  part 
his  patent  to  be  bad,  he  must  sue  only  in  respect  of  the  val 
part  There  was  evidence  that  if  this  amended  specificati 
were  put  into  the  hands  of  a  competent  machinist,  he  won 
make  all  the  five  things.  If  it  be  for  a  combination  of  five  we 
known  things,  the  defendants  had  a  right  to  use  four  of  them. 

Box,  in  reply — Sec.  13  shows  that  the  disclaimer  need  not 

made  before  trial ;  it  could  be  entered  in  the  patent  office  betwe 

the  present  time  and  the  time  when  judgment  is  to  be  enten 

If  the  regulations  require  a  formal  claim  to  be  made  in  t 

specification,  they  are  uUra  vires,  as  the  second  schedule  givi 

the  form  prescribed  by  sec.  7  does  not  set  out  a  formal  clai 

Plimpton  V.  SpUler  (o). 

Cur.  adv,  vuU. 

12.  The  judgment  of  the  Court  (Higinbotham,  Cope,  and  K( 

ferd,  JJ.)  was  now  delivered  by : — 

Higinbotham,  J.  This  was  an  action  brought  for  an  infrinj 
ment  of  a  patent,  and  for  an  injunction  to  prevent  further  infring 
ment,  and  for  damages.  At  the  trial  there  was  reserved  for  t 
consideration  of  the  Full  Court  the  question  of  the  constructi 
and  efiect  of  the  amended  specification  and  plans,  and  the  lette 
patent  dated  28rd  September  1882,  including  the  questi 
whether  the  same  or  any  of  them  could  or  ought  to  be  amende 
and,  if  so,  to  what  extent.     The  Court  was  to  be  at  liberty 

{k)  BE.  &B.  1004;27L.J.  (Q.B.)295.  (n)  2  Ap.  Ca,   320;    46  L.J.  (C 

{I)   L.R.,  8  Eq.  366  ;  lb.  5  Ch.  36  ;  38  585,598. 

L.J.  (Ch.)  627.  (0)  6  Ch.  D.  412,  423 ;  47  LJ.  (C 

(m)  4  De  G.J.  &  S.  298 ;  12  W.R.  723.  211. 
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sa  This  reservation  was  made,  not  because 
ained  about  the  case,  but  because  of  the  un- 
ices to  the  parties  that  must  flow  from  the 
use  it  appeared  to  be  possible  that  a  fuller 
'idenoe  bearing  on  the  plaintiffs  claim  might 
\B  by  which  the  Court  would  be  enabled  to  Berry  Consom 
IS  and  useful  discovery.  ^'  ^'  ^^^• 

ere  the  assignees  of  Messrs.  Thomas  Houlden 
rge  Richards,  to  whom  the  letters  patent  were 
iteeswere  the  discoverers  of  a  method — which 
n  some  mining  districts,  and  which  has  proved 
sinking  shafts  through  loose  sand  or  drift  by  a 
irdraulic  ram  applied  at  a  considerable  distance 
f  the  ground;  an  entrance  chamber,  or,  as  it  is 
L  air-lock;  and  cylindrical  cast  or  wrought-iron 
)  things  or  articles  of  machinery — the  ram,  the 
1  tubes — ^were  all  previously  well  known ;  even 
ihe  ram  at  a  distance  below  the  surface  re- 
•esisting  pressure  of  the  superincumbent  earth 
»  be  new.  None  of  these  things  separately 
he  subject  of  a  patent.  But  the  combination 
nown  things,  and  the  application  of  them  in 
new  and  beneficial  way,  might,  according  to 
a  new  process,  and  might  be  protected  by  a 
.  The  AT^rston Foundry  Coy.  (p)  and  Canning- 
Such  a  combination  of  these  three  things,  the 
lave  been  granted  by  this  patent  to  the  original 

,  and  in  view  of  the  evidence  very  properly, 
ial,  that  a  claim  could  not  be  maintained  for 
i  of  the  ram,  air-lock,  or  cylinder,  nor  for  the 
Qe — ^two  additional  things  mentioDed  in  the 
bhe  letters  patent..    These  admissions   have 

the  limits  of  the  discussion,  and  we  have  to 
rhat  is  the  true   construction  of  the  letters 

specification  upon  which  they  are  founded. 
►  be  observed  that  the  exclusion  from  the 
).  205;   40  L.J.  (Ch.)  739.  (g)  1  Ap.  Caa.  574. 
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c.  plaintiffs'  claim,  of  the  dredger  and  the  telephone,   as  thio^ 

)6  undoubtedly  not  new,  nor  having  a  new  and  meritorious  applic! 

^.        tion,  raises  a  distinct,  and  we  think  a  fatal,  objection  to  the  claii 

S^^NO      ^  patent  is  a  monopoly;   and  the  applicant  for  a  monopoly  i 

7.  bound  to  limit  his  application  to  that  which  is  a  ''new  manufa 

!k)N80Ls  ture,"  whether  a  thing  or  a  process,  of  which  he  is  the  true  an 

^®^'      first  inventor,  and  which  others  at  the  time  of  the  making  U 

letters  patent  do  not  use.     He  is  required  to  deposit,  for  U 

information   of   the  Crown   and   of  the   public,  a  specificatic 

particularly  describing  and  ascertaining  the  nature  of  his  alleg( 

invention;  and  in  what  manner  it  is  to  be  performed.     If  he  h 

to  do   this,  and  letters  patent  are   issued  upon  an  erroneoi 

specification  which  claims  anything  that  is  not  new,  the  Crom 

is  defrauded  in  its  grant,  and  the  public  is  deprived  of  the  fri 

use  of  that  which  is  not  lawfully  the  subject  of  a  monopol 

Accordingly  it  has  been  held  by  this  Court,  in  conformity  wii 

English  authorities  to  the  like  effect,  that  if  an  applicant  eith 

applies  for  that  which  is  not  new,  or  if  he  includes  in  his  clai 

for. something  that  is  new,  anything  that  is  not  new,  withe 

distinguishing  the  one  from  the  other,  the  patent  will  be  be 

unless  he  avail  himself  of  the  means  allowed  to  him  of  disclaii 

ing  those  parts  to  which  he  is  not  entitled :  Patent  Gomposi 

Pavenunt  Coy,  v.  Richmond  (r) ;  Morgan  v.  S€a^vard  (s). 

The  plaintiffs  in  this  case  have  never  entered  a  disclaimer 
the  dredger  or  the  telephone,  either  under  "  The  Patents  Statu 
1865"  (No.  240),  or  the  recent  Act  of  Parliament  No.  808.    Tl 
abandonment  of  these  parts  of  their  claim  by  the  plaintiffs, 
the  trial,  cannot  be  regarded,  in  our  opinion,  as  an  entry  of 
disclaimer  within  the  13th  section  of  the  last-mentioned  Act. 
Turning  to  the  amended  specification,  we  find  that  the  title 
the  invention  applied  for  is  "an  invention  for  Thompson  ai 
Richard's  hydro-pneumatic  apparatus  for  shaft-sinking  applical 
to  mining  purposes."     Then  follows  an  enumeration  of  the  fi^ 
parts  of  which  the  apparatus  as  a  whole  is  composed,  namel 
the  cylinders,  the  entrance  or  equalising  chamber,  the  hydraul 
ram,  the  dredger,  and  the  telephone,  together  with  a  descriptio 
more  or  less  particularly  illustrated  by  reference  to  the  plans,  < 
(r)    ^nte  Vol.  I.,  E.  60.  (a)    2M.&W.561. 
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each,  and  of  the  different  circumstances  under 

more  of  them  may  be  applied  apart  from  the 

rs  patent  direct  that  they  shall  be  taken, 

udged  in  the  most  favourable  and  beneficial  shaft^nkdto 

idvantage  of  the  patentee ;   and,  if  the  speci-  Coy. 

here,  it  might,  we  think,  be  regarded  as  a  Bebbt  Consols 

ifinite  and  obscurely  expressed,  for  a  combi-        *     ^       ' 

e  parts  constituting  one  apparatus,  but  not  of 

But  the  specification  proceeds : — 

»  speoial  olaim  for  novelty  in  the  design  and  oonstraotion 
I  tabes,  and  for  the  method  of  the  application  of  hydranlio 
BS  throngh  loose  sand,  drift,  and  the  like  strata,  without 
ig  water  out  of  the  shaft ;  and  in  the  design  and  con- 
on  of  dredging  apparatus,  and  in  the  application  of 
m  between  interior  and  exterior  of  entrance  chamber." 

specification  cannot  be  disregarded.  It  has 
he  applicants  themselves,  and  it  purports  to 
s  which  they  intended  to  claim.  It  cannot, 
»  construction  that  can  be  put  upon  it,  be 
iular  description  either  of  one  invention,  or  of 
ting  of  a  combination  of  all  or  of  any  two  or 
imerated  parts.  It  is  a  clear  and  unambiguous 
in  the  design  and  construction,  or  in  the 
}ioD,  or  in  the  design  and  construction  and 
several  parts ;  and  it  is  conceded  that,  if  this 
ed  by  the  specification,  it  is  one  which  cannot 
dence  to  which  we  are  at  liberty  to  refer  lends 
ng  support  to  this  view  of  the  plaintiffs'  claim, 
ion  that,  upon  the  true  construction  of  the 

ease,  the  plaintiffs  have  failed  to  establish 
ants  a  claim  for  an  infringement,  or  for  an 
kges,  and  we  are  of  opinion  further  that  the 
er  to  make  any  amendment.  The  question 
9wered  in  favour  of  the  defendants. 

itiffs:  G.  M.  Watson,  for  Pearson,  Ballarat. 
endants :  Randall,  Mitchell,  <Ss  Nevitt. 

P.  S,  D. 


.  r« 
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<fttery^Aa  Ko,  532,  «.  5 — Receiving  money  for  permisgkm  io  eon 
•— i\ro  evi<Unu  ofmodeofditirHmtion—**  Thi  JusUeei  ofihePt 
(No.  267)»  «.  114 — Form  39 — ConvicUon  awarding  eoeU  to  pen 
be  informant. 

Upon  an  inf onn&tion  for  selling  a  ticket  by  which  perminion  w 
»te  in  a  lottery,  it  ii  Boffioient  to  show  that  a  ticket  waa  given  i 
\  be  marked  by  him ;  that  money  wai  received  for  it  by  the 
>ted  its  marks,  and  told  the  informant  that  a  certain  number  of  i 
ould  bring  him  a  oertaia  earn,  without  showing  the  partitinlar  ; 
f  which  the  distribution  was  effected. 

A  oonviotion  need  not  allege  that  the  penon  io  whom  it  awai 
lis  behalf  "  is  the  infbnnant. 

Special  case  stated  by  the  chairman  of  Grene 
[elboume. 

The  case  stated  an  appeal  by  Ah  Sue  against  tl 
istices.  At  the  hearing  the  conviction  was  put  in 
le  appellant  did  "  sell  to  one  Dunn  a  ticket  by  w 
ion  was  given  to  the  said  Dunn  to  compete  in  a  ce 
y  which  prizes  in  money  were  to  be  competed  for 
Lode  of  chance  within  the  meaning  of  the  said  Act 
)  wit,  by  him  (the  said  Dunn)  striking  out  ten  ( 
^bols  in  the  Chinese  language  from  eighty  such 
irmbols  depicted  on  the  said  ticket,  which  said  lott^ 
itablished  by  some  person  to  the  said  Dunn  unknc 
nown  and  described  as  No.  2  bank,  and  which  said 
'as  neither  a  distribution  of  any  property  amongsl 
lereof ,  nor  a  raffle  of  any  work  purely  of  art  of  wl 
aving  the  name  and  address  of  the  person  inten< 
le  same  subscribed  thereto,  had  been  given  to  i 
leneral,  nor  a  raffle  at  any  bazaar  the  proceeds  "v 
itended  to  be  appropriated  exclusively  to  charita 
F  which  a  notice,  &c.,  nor  a  raffle  of  a  private 
'e  adjudge  the  said  Ah  Sue  for  his  said  offence  t 
ay  the  sum  of  251.  by  way  of  penalty,  to  be  paid  and 
ccording  to  law,  and  also  to  pay  to  the  said  Duni 
I.  38.  for  his  costs  in  this  behalf."  On  the  appea 
sJled,  and  stated  in  evidence : — "  I  know  Ah  Sue,  a 
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itreet  East.  I  went  there  on  8th  April  about 
ing.  I  said '  What  is  the  next  bank  out  V  He 
hold  of  some  tickets  on  the  counter ;  I  took 
'ks  on  it  in  red  (ticket  produced);  I  handed  the 

Ah  Sue,  with  sixpence ;  he  put  the  sixpence 
eath  the  counter ;  he  made  an  entry  in  a  book; 
the  ticket :  I  said  '  If  I  get  six  or  seven  marks 
He  said  '  Yes';  seven  marks  would  be  31. 16a 
3  not  mean  a  building,  as  used  in  this  conyer- 
tjected  to  by  counsel  for  appellant).     What  is 

2  bank,  as  used  by  you  in  conversation  with 
I  a  lottery  bank.  I  saw  Mr.  Riley  outside ;  I 
sket  produced ;  we  marked  it  on  the  back;  I 

I  went  back  and  saw  Ah  Sue ;  I  took  up  more 

winning  ticket  on  the  counter ;  I  picked  up 
it  ten  marks  on  it ;  I  handed  to  Ah  Sue;  he 
I  a  book ;  he  handed  me  back  the  ticket  pro- 
cket  No.  3  on  the  first  occasion.  No.  2  on  the 

should  have  said  that  No.  3  bank  was  first 
fo.  2  ticket  I  told  Ah  Sue  I  would  like  to  get 
ixt  bank.  When  I  handed  him  the  ticket  and 
Jl  right,*  He  wrote  something  in  the  comer 
ided  me  back  one  ticket  in  Riley's  presence 
o).  What  is  the  meaning  of  No,  3  bank  ?  It 
ik.    .....    I  put  ten  red  marks  on  No.  3 ;   I 

did  not  write  84  on  No.  3 ;  Ah  Sue  wrote  3  on 
I  were  a  lot  of  tickets  on  the  counter ;  I  could 
any  as  I  liked.  When  I  bought  No.  3  ticket, 
hat  is  the  next  bank '  he  said  'No.  3' ;  I  do 
any  one  was  present;  Ah  Sue  speaks  good 
Ah  Sue  put  symbol  in  margin  of  No.  2  and 


L  support  of  the  conviction — This   was   an 

1    Sessions    from    a    conviction    at    petty 

offence  under  the   Act  No.  532,  sec.  5.      As 

that    Costs     were    awarded    to  a    person 

the  informer,  it  was  n6t  Jiecessaiy  sd  to 

M2 


1T9 


F.  C. 
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Ah  Sue 

Call 
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"'  describe  him  in  the  conviction;    it  was   sufficient   to  foUo 

6  the  form  given  by  the  Act  (Form  39  or  41),  where  CD.,  to  who: 

j^2  costs  are  awarded,  is  not  described,  and  the  information  is  m 
recited.  In  R.  v.  Birtdon,  exp.  Fitzpatrick  (a),  it  appean 
that  the  person  to  whom  costs  had  been  awarded  was  not  tl 
complainant ;  and  the  Coui-t  quashed  the  order  only  as  to  thi 
part :  Eosp.  Tribble  (6).  On  the  other  objection,  that  i 
permission  was  shown  to  have  been  given  to  Dunn  to  compete : 
a  lottery,  there  is  ample  evidence  of  it,  and  of  the  existence  of 
lottery.  Dunn  was  told  that  if  seven  numbers  of  the  characte 
he  marked  should  turn  up,  he  would  win  SI.  15a.:  Taylor 
Smetten  (c);  R.  v.  Crawahaw  (d).  It  was  proper  to  adn 
the  question  as  to  the  meaning  of  the  word  **  bank,"  used  by  t 
defendant :  R.  v.  Robinson  (e). 

jR.  Walsh  (with  him  Hood),  for  the  defendant — Dunn,  to  whc 
costs  have  been  awarded,  is  not  alleged  to  be  the  informal 
The  power  of  justices  to  award  costs  is  given  by  "  The  Justices 
the  Peace  Statute  1865"  (No.  267),  sec.  114.  As  to  the  ans\v 
that  Form  39  was  followed,  though  CD.  is  not  described,  the 
can  be  no  doubt  that  it  is  intended  that  the  person  filling  it  ^ 
should  describe  the  informant  or  complainant  as  such ;  it  cam 
intend  any  person  whatever  though  a  stranger. 

[HiQiNBOTHAM,  J.  Is  he  a  strajQger  ?  An  information  ne 
not  always  be  in  writing.] 

A  defendant  is  entitled  to  know  who  is  the  prosecutor ;  t 
conviction  must  be  complete  in  itsdf.  Inferior  courts  must 
kept  strictly  within  their  jurisdiction.  This  conviction  does  r 
show  that  the  justices  had  any  power  to  give  costs  to  Dunn.  T 
schedule  to  the  Act  is  not  to  override  the  Act  itself — sec.  114. 

[Cope,  J.  The  form  in  the  schedule  awards  costs  to  CD.,  su 
as  are  incurred  "in  this  behalf;"  that  could  not  refer  to  a  strange 

(a)  Ante  Vol.  IIL,  L.  3.  {d)  BeWs  C.C.R.  303 ;  30  L.J.  (M. 

(6)  AnU  Vol.  v.,  L.  162.  58. 

(c)  11  Q.B.D.  207;  52  L.J.  (M.C.)  101.       (e)  AnU  Vol.  X.,  L.  131. 


Digitized  by  VjOOQIC 


XLIX  VICT. 

^  put  to  expense  in  the  proceeding.  A  similar 
Id  in  jR.  V.  Bindon,  eayp.  FUzpatHck  (/). 

.  Jervis'  Acts  dispense  with  the  necessity  of 
;tion  everything  necessary  at  common  law  to 

eliminary  matters ;  this  is  not  a  preliminary 
stment  is  of  a  very  penal  character,  to  be 
:ictly,  and  its  operation  should  be  watched 
evidence  is  vague,  and  inconsistent  with 
tion  does  not  show  that  any  prizes  were 
lot  or  dice,  &c.,  nor  does  the  evidence.  No 
en  as  to  why  Dunn  marked  ten  characters 
>  evidence  does  not  show  any  mention  of  the 
I  presence  of  the  defendant ;  nor  is  any  mode 
ler  mode  of  chance  described.  The  Court  is 
I  to  the  mode  of  distribution  of  prizes ;  they 
L  distributed  by  any  mode  of  chance.  JR.  v. 
;  different  as  possible  from  this  case ;  and  so 
';ten  (h). 

).  The  questions  to  be  determined  are  con- 
rounds  of  objection  taken  on  behalf  of  the- 
*st  is  that  the  conviction  is  bad  because  costs 
ne  Dunn  not  alleged  to  be  the  informant. 
it  is  necessary  to  allege  that  upon  the  face 

Power  is  given  by  "  The  Justices  of  the  Peace 
).  267),  sec.  114,  to  award  costs  to  the  com- 
Ltor;  Form  39  in  the  schedule  (authorised  and 

the  Act)  merely  sets  forth  that  the  justices 
•he  person  named  in  the  conviction,  a  certain 
dthout  stating  that  he  is  the  informant.  We 
J  any  force  in  this  objection, 
jections  are  based  upon  the  alleged  deficiency 
Y  the  Act  No.  532,  ^ec.  5,  in  three  classes  of  cases 

I.  3.  {h)  11  Q.B.D. 207;  25 L. J.  (M.C.)  101. 

;  30L.J.  (M.C.)        ij)  HioiNBOTHAM,  Cope,  and  Kbr 

FERD,  JJ. 
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^•^-  in  which  persons  may  attempt  to  carry  on  games  oi  chance, 

1886  penalties  are  imposed.     The  first  is  where  any  person  uses,  com- 

Ah  Sub        mences,  or  is  a  partner  in  any  lottery  as  defined  by  the  Act;  the 

Q^j^  second  is  where  any  person  sells  or  disposes  of  any  ticket  by 

which  permission  is  given  to  any  person  to  take  part  in  such 

scheme ;  the  third  is  where  any  person,  on  any  pretence,  sells  or 

disposes  of  land,  goods,  &c.     Any  person  doing  or  assisting  in 

these  things  is  made  liable  to  a  penalty. 

We  think  there  was  evidence  not  only  that  there  was  a  lottery, 
but  that  permission  was  given  to  the  informant  to  compete  in  it, 
and  that  there  was  some  evidence  of  the  mode  of  chance  followed 
in  the  distribution  of  the  prizes.  The  informant  went  to  the  place, 
knowing  what  he  was  going  for ;  the  person  in  charge  of  the 
place  had  a  number  of  tickets  which  any  person  could  take  up 
and  mark ;  the  informant  took  up  one,  and  asked  if  he  should 
gain  if  he  got  six  winning  marks,  and  was  answered — ^yes ;  that 
ho  would  get  31.  15&  if  he  should  get  seven  winning  marks. 
There  was  evidence  that  the  banks  mentioned  meant  lottery  banks. 

We  think  that  all  these  particulars  constituted  abundant  evi- 
dence from  which  the  justices  might  conclude  that  the  prooeeding 
taken  part  in  by  the  defendant  who  sold  the  tickets,  was  a  lottery, 
and  that  there  was  a  distribution  of  prizes  or  money  by  lottery, 
&e..  within  Taylw'  v.  Smetten  (k). 

It  is  true  that  the  method  of  distribution  was  not  described  to 
the  justices,  but  we  do  not  think  it  was  necessary  to  do  sa  It  is 
neeossary  only  to  show  that  money  was  received  for  peimisaion  to 
compete  in  some  distribution  by  lot  or  ohauce,  W«  think  the 
evidence  was  quite  su6Scient  to  warrant  the  justices  in  finding 
that  this  was  sa    The  conviction^  therefore,  is  good. 

Cofwiotion  affi/rmed. 

Solicitor  for  the  prosecution :  Syiheriand,  Crown  Solicitor. 
Solicitor  for  the  defendant :  Jord(m- 

P.  S.1X 

(X)  11  Q,B.D.  207  ;  52  L.  J.  M.C.  lOh 


Digitized  by  VjOOQIC 


XLIX  VICT. 


18S 


INA  V.  WHITE,  Ex  pabtb  HALFOBD.  f.  0. 

K  671 — Order  to  prohibit — Order  to  quash,  1886 

wre  there  ia  no  evidenoe  of  one  of  the  ele.menta  eonstitut-    ^P^  h  2,  13. 
>d,    an   Order   to  prohibit  ia  the  only  proper  statutory 
quash  cannot  be  maintained. 

uash  a  conviction  by  justices  at  Berwick. 
was  for  rescuing  imponnded  cattle.     The  Order 
)n  the  grounds  that  there  was  no  evidence  that 
Fas  a  pound,  and  no  evidence  that  the  defendant 
'le  had  been  impounded. 


respondent,  objected  that  an  Order  to  quash 
er  remedy.  The  objection  that  there  was  no 
n  the  conviction  is  not  a  ground  for  quashing 
,  sec.  4 ;  it  might  be  ground  for  an  Order  to 
S8. 1  and  2.  Where  an  order  or  ccmviction  is 
e,  sec.  4  does  not  apply.    The  remedies  under 

concurrent:  R.  v.  Orover,  exp.  Pa/reons  (a); 

Beggicmi  (6). 

J.    JR.  V.  Picldes,  exp.  Fiekel  (c).] 

le  end  of  see.  4,  ''or  ought  not  in  law  to  have 
i  make  the  rest  of  the  Act  mere  surplusagei  i£ 
Jie  other  side  be  right — that  ih^  remedies  cvre 
Call,  eay>.  BrOfUn  (d), 

appellant — The  remedies  given  by  the  Act  are 
let  cannot  be  read  in  any  other  way.  IL  v. 
^  (c)  went  on  the  ground  that  the  proceeding 
conviction  or  order.  In  i2.  v.  Orover,  exp, 
/ourt  held  that  a  Rule  to  prohibit  should  not  be 
jre  was  some  evidence  to  go  to  the  justices. 


f  :i 


L.834. 


(c)  Anu  Vol.  vni.,  L.  ifie. 

{d)  AnU  YolX.,L.  259. 
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[HiGiNBOTHAM,  J.     In  R  V.  Shuter,  exp.  Walker  (e),  I  ex- 
pressed my  opinion  on  the  matter ;   it  was  intended  in  12.  v 
^        Oraver  (J)  to  settle  the    controversy,   but  that  intention  was 
not  effectually  carried  out.] 

ie 

^'  In    R,    V.    Pardon,    exp.    Winston   (g)    it    was    held    thai 

either  prohibition  or  certioraH  might  lie.  jR.  v.  Shuter  (e 
shows  that  the  construction  of  the  Act  was  then  still  unsettlec 
on  this  point,  notwithstanding  JR.  v.  Orover  (/);  and  i 
is  not  yet  settled.  In  -R.  v.  Calif  exp,  Braun  (h)  the  objec 
tion  was  taken  at  the  end  of  the  case.  Under  "  The  Justice 
of  the  Peace  Statute  1865,"  sec.  136,  which  is  the  sam^ 
as  sees.  1,  2,  and  3  of  Act  No.  571,  several  cases  were  deal 
with  where  there  had  been  excess  of  jurisdiction.  It  may  b 
that  those  sections  apply  exclusively  to  cases  in  which  there  i 
still  something  to  be  done ;  but  such  an  interpretation  woul< 
give  a  different  meaning  to  the  language  of  the  Act,  according  t 
the  stage  at  which  proceedings  are  taken  to  correct  the  detei 
mination  of  the  justices.  Even  assuming  that  sec.  4  only  applie 
to  proceedings  on  which  certiorari  would  lie,  it  applies  to  tlies 
proceedings.  If  justices  find  a  defendant  guilty  of  pound  bread 
without  finding  that  the  place  from  which  the  cattle  were  take 
was  a  pound,  or  if  there  were  no  evidence  of  that  fact,  certiorai 
would  lie.  Even  where  certiorari  has  been  taken  away  b 
Statute,  it  lies  where  there  is  a  complete  want  of  jurisdictioi 
In  R,  V.  Bolton  (j)  the  distinction  is  fine.  If  the  defendan 
were  found  guilty,  in  the  very  words  of  the  Statute,  that  woul 
not  avail  to  give  jurisdiction,  if  the  necessary  evidence  wer 
absent.  Colonial  Bank  v.  Willan  (Ic);  R.  v.  Badger  (I) ;  R.  y 
Hamilton  (m). 

Hood,  in  reply — There  are,  at  any  rate,  several  dicta  to  th 
effect  that  the  remedies  given  by  Act  No.  571,  do  not  appl; 
indiscriminately  to  all  cases;  that  they  are  not  cumulative.    I 

(e)    AnU  Vol.  IX.,  L.  204.  {j)  1  Q.B.  66. 

(/)  Ante  Vol.  VII.,  L.  334.  (k)  L.R.,  5  P.C.  at  p.  442  ;  43  L.J 

to)   AnU  Vol.  VII.,  L.  303.  (P.C.)  39. 

{h)  Ante  Vol.  X.,  L.  359.  {I)   25  L.J.  (M.C.)  81. 

(m)  AnU  Vol.  VU.,  L.  194. 
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9ec  4,  the  words ''  ought  not  in  law  to  have  been  made/'  ought  to 
be  interpreted  as  ejusdera  generis  with  the  preceding  members 
of  the  sentence,  as  a  sort  of  dragnet.  There  is  a  sound  reason  for 
a  discrimination  between  the  different  kinds  of  remedies.  Upon 
ao  Order  nisi  to  prohibit,  the  Court  considers  the  evidence,  and 
diereupon  amends  any  error  which  is  capable  of  amendment; 
that  cannot  be  done  in  a  proceeding  under  sec  4.  It  is  not  correct 
to  say  that  a  Rule  to  quash  will  go  wherever  a  certiorari  would 
have  been  granted.  The  objection  to  the  conviction  really  is 
that,  when  the  cattle  were  rescued,  they  were  not  in  the 
pound ;  not  that  there  was  no  evidence  of  the  existence  of  the 
pound. 

Cur.  adv.  wit 


F.  0, 

18S(S 
Rbgika 

V. 

White, 
Ex  parte 
Halford. 


The  judgment  of  the  Court  (Higinbotham,  Cope,  and  Ker- 
ferd,  J  J.)  was  delivered  by: — 

Higinbotham,  J.  This  was  an  Order  niei  to  quash  a  convic- 
tion. The  defendant,  Maurice  Halford,  was  convicted  on  an 
ioformation  laid  by  Thomas  White,  a  poundkeeper,  and  fined  10s. 
for  rescuing  certain  impounded  cattle.  The  cattle  had  been 
removed  from  the  pound  by  the  poundkeeper,  and  placed  in  a 
paddock  at  some  distance  from  the  pound,  known  as  Brown's  pad- 
dock, where  the  poundkeeper  had  the  right  of  pasturage,  and  they 
were  there  given  in  charge  to  a  Mrs.  Gardiner,  who  received  the 
key  of  the  paddock  from  the  poundkeeper.  The  defendant,  it  was 
alleged,  obtained  the  key,  and  got  possession  of  the  cattle  by 
means  of  a  false  statement  that  he  had  seen  the  poundkeeper,  and 
Had  released  the  cattle.  This  Order  was  obtained  on  two  grounds. 
Krst,  that  there  was  no  evidence  that  Brown's  paddock  was  a 
pound ;  and,  second,  that  there  was  no  evidence  that  the  defendant 
knew  that  the  cattle  had  been  impounded. 

A  preliminary  objection  was  taken  by  Mr.  Hood,  for  the  infor- 
mant below,  that  the  proper  remedy  in  this  case  would  be  an 
Order  to  prohibit ;  and  that  an  Order  to  quash  would  not  lie.  No 
«se  precisely  in  point  was  cited  in  support  of  the  latter  proposi- 
tion. R,  V.  Orover,  ewp.  Parsons  (n)  was  a  case  of  an  Order  to 
prohibit  justices  from  further  proceeding  upon  a  conviction,  on 
(n)  AnU  Vol.  Vn.,  L.  394. 


AprU  13. 
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.  c.  the  ground  that  ihe  oonyiction  was  against  evidence.    The  CJoii 

^6  held  that  an  Order  to  prohibit  would  not  lie  under  the  Statu 

~  ^  where  there  was  any  evidence  to  support  a  conviction  or  ord 

^'  The  Court  further  laid  it  down  as   a  greneral  rule  that,  whc 

HITE,  ° 

parte  Parliament  had  provided  several  modes  to  meet  several  kinds 
^^^'  errors  or  miscarriages  in  proceedings  before  justices,  such  pi 
visions,  so  far  as  regards  the  relief  they  furnish,  are  distinct  a 
not  cumulative,  and  ought  to  be  applied  only  to  those  cases  i 
which  each  is  intended.  This  rule  was  intended  by  the  Court 
settle  the  practice,  which  had  long  been  unsettled. 

But  it  soon  became  apparent  that,  without  an  authoritative  a 
precise  interpretation  of  the  two  parts  of  this  Statute,and  a  furtl 
determination  of  the  extent  and  operation  of  the  other  statute 
modes  of  relief  in  cases  of  appeals  from  justices,  the  decision 
that  case  would  go  but  a  very  short  way  towards  settling  4 
practice;  while  the  rule  that  was  laid  down  would  greatly  increi 
both  the  difficulties  of  interpretation  and  the  danger  of  fruitl 
expense  to  suitors,  who  would  be  compelled  to  select  a  doubtl 
remedy  entirely  at  their  own  risk.  In  the  absence  of  such 
interpretation,  and  so  long  as  the  rule  against  concuin 
remedies  is  upheld  by  the  Court,  we  conceive  that  it  will 
necessary  to  deal  with  each  new  case  as  it  arises,  upon  i 
objection  raised  in  the  case,  applying  the  language  of  the  seve 
sections  of  the  Acts,  according  to  their  natural  and  plain  mea 
ing. 

Is  the  present  case,  such  a  new  case?  12.  v.  Oleeson,  t 
Rsggicmi  (o),  was  referred  to  by  Mr.  Hood  as  governing  i 
present  case.  But  that  was  an  order  to  quash  not  a  oonvieti 
but  an  order;  and,  according  to  a  copy  of  the  unpublished  |io 
of  that  case,  taken  by  the  learned  gentleman  who  reported 
that  time  for  the  Victorian  Law  Reports,  and  with  which  he  1 
favoured  us,  it  would  seem  that  that  £aet  was  not  with( 
influence  upon  the  decision. 

In  the  present  state  of  the  practice  upon  this  subject, 
should  not  hold  ourselves  bound  to  follow,  in  a  new  ease,  any  p 
vious  decision  of  the  Court,  which  did  not  necessarily  govi 
ihe   precise    question    immediately  under  consideratioa     I 

(0)  0  A.Xi.T.  88. 
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when  taken  in  connection  with  the  rule 
rent    remedies,    previously    laid    down     in 

Parsons  (9),  appears  to  be  applicable  and 
Jourt,  in  the  first-mentioned  case,  held  that 
0  evidence  of  an  element  to  constitute  the 
hibition  would  lie  in  the  case  of  a  conviction; 
be  rule  laid  down  in  the  last-mentioned  case, 
ie,  that  is  the  only  statutory  remedy  which  can 
\  ease,  and  an  Order  to  quash  will  not  lie  in 

is  with  no  small  reluctance  that  we  feel  our- 
berefore,  to  uphold  the  preliminary  objection 
en. 

to  deal  with  the  question  on  which  the  parties 
The  Oi*der  to  quash  will  be  discharged,  but 


Order  discharged  wiihout  costs. 


cant:  Michie. 
mdent:  Herald. 


P.  S.  D. 
iq)  4nU  Vol.  VII.,  L.  334. 


INA  V.  TAYLOR,  Ex  parte  MARR. 

sr  to  gucuh-^Order  to  prohibit —  Want  of  jurisdiction, 

1  justices  to  make  an  order,  is  a  ground  for  an  Order  to 
not  to^  an  Order  to  prohibit  under  sees.  1  and  2. 

pohibit  justioea  at  Wamambool  from  further 

before  the  justices  was  upon  a  summons 
Statute  1874"  (Na  479),  to  obtain  an  order  as 
cost  of  erecting  a  boundary  fence  between 
1  the  defendant.  The  notice  to  fence  was  by 
taia  land  described,  requiring  the  defendant 


187 


F.a 

1886 

RSOINA 
V. 

White, 
Mc  parte 
Haltord. 


P.C. 
April  8,  13. 
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'.  c.  within  one  month  to  join  in  or  contribute  in  equal  proportions 

886  the  construction  of  the  dividincj  fence  between  Crown  allotmei 

[^^        13,  sec.  20,  &c.,  of  which  the  defendant  was  the  occupier,  and  tl 

^'  land  of  the  defendant,  beinff  Crown  allotment  15  of  said  sectioi 

paru       the  boundary  required  to  be  fenced  being  the  eastern  bounda 

^^^         of  defendant's  land,  and  the  western  boundary  of  the  complai 

ant's   land,  coloured  red  on  the  map  at  the  foot  thereof.    T 

complainant  proposed  to  erect  a  substantial  paling  fence  at  a  co 

&c.      The  justices  ordered  the  defendant  to  erect  a  two-rail  ai 

paling  fence,  commencing  from  the  north  corner  IJ  chain,  ai 

complainant  to  erect  the  balance,  also  1^  chain  from  south 

north,  within  one  month,  on  line  laid  down  by  surveyor  Ke 

from  north-east  comer  of  allotment  13,  and  to  pay  21. 78.  costs. 

The  Order  nisi  was  granted,  on  the  grounds  that  the  justic 

had  no  jurisdiction,  and  that  the  Order  was  bad  in  law.      It  ^ 

denied  that  the  line  fixed  by  the  justices  was  the  true  bounda 

line. 

Hood,  for  the  respondent,  objected  that  the  wrong  remedy  h 
been  adopted.  The  grounds  of  this  Order  show  that  an  Order 
quash  under  Act  No.  571,  sec.  4,  would  be  the  proper  remedy 
they  could  be  sustained.  A  total  want  of  jurisdiction  is  noi 
.ground  for  an  order  to  prohibit  under  sees.  1  and  2.  Th( 
remedies  are  not  concurrent.  An  order  to  prohibit  appl 
where  justices,  having  jurisdiction,  come  to  a  wrong  concl 
sion  in  law :  R,  v.  Orover,  exp.  Parsons  (a) ;  iJ.  v.  Oleeson,  e: 
Reggiani  (6). 

Bryant,  for  the  applicant — The  grounds  of  this  order  are  fail 
covered  by  sec.  1.  The  first  ground  does  not  mean  that  the  ji 
tices  had  no  jurisdiction  to  hear  the  matter,  but  only  that  th 
had  not  jurisdiction  to  make  the  order  which  they  made.  Th 
made  the  error  or  mistake  of  proceeding  to  make  an  order  afl 
their  jurisdiction  was  ousted  by  what  was  shown  in  the  coui 
of  the  hearing.  R,  v.  Orover  (a)  does  not  decide  that  an  Ore 
to  prohibit  is  not  proper  in  such  a  case.  One  objection  to  t 
order  of  the  justices  is  that  there  had  been  no  proper  notice 
(a)  AnU  Vol.  VII.,  L.  334.  (6)  5  A.  L.T.  29. 
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fence.    At  any  rate,  the  bccond  ground  of  the  Order  nisi  is  a 
good  and  appropriate  one. 

Hood,  in  reply — Sea  4  gives  the  remedy  by  quashing  where 
the  justices  Lad  no  authority  to  make  any  order  in  favour  of 
either  party;  -where,  but  for  that  section,  the  only  remedy  would 
have  been  a  writ  of  certiorari;  at  the  end  of  that  section,  "or 
ought  not  in  law  to  have  been  made,"  should  be  read,  "and 
ought  not  in  law  to  have  been  made/'  This  objection  is  fatal  : 
i.  y.  Panton,  exp.  Winston  (c). 

Cur.  ach.  vult 

The  judgment  of  the  Court  (Higinbotham,  Cope,  and  Ker- 
ferd,  J  J.)  was  delivered  by : — 

HiGiNBOTHAH,  J.  This  is  an  Order  niei  to  prohibit  justices 
from  further  proceeding  upon  an  order  made  by  them  on  Ist 
September  1885,  on  the  complaint  of  Edward  Williamson, 
whereby  James  Marr  was  ordered  and  adjudged  to  erect  a  two- 
rail  and  paling  fence.  TMsf  Order  to  prohibit  was  obtained  on 
two  grounds: — First,  that  the  justices  had  no  jurisdiction  to 
make  the  order  to  erect  the  fence;  and  second,  that  the  said  order 
was  bad  in  law.  A  preliminary  objection  was  taken  that  the 
proper  remedy  would  be  an  Order  to  quash,  and  that  an  Order  to 
prohibit  would  not  lie.  The  terms  of  these  objections  briog  this 
ease  within  the  fourth  section  of  Act  No.  571,  rather  than  within 
the  first  and  second  sections,  and  we  are  constrained,  therefore, 
as  in  iZL  V.  White,  exp.  Halford  (cZ),  to  apply  the  rule  laid 
down  in  JS.  V.  Or  over,  exp.  Parsons  (e),  and  to  give  eftect 
to  the  objection.  The  Order  will  be  discharged,  but  without 
costs. 

Order  discharged  without  costs. 

Solicitor  for  applicant :  Fletcher. 

Solicitors  for  respondent :  Davies,  Price,  <t  Wighton. 


P.  S.  D. 


F.  c. 
1886 

RlGINA 
V. 

Taylor, 

Ex  parte 

Mark. 


AprU  13. 


(e)  AnU  YoL  VII.,  L.  303.  (d)  Supra  p.  183. 

(€)  Ante  Vol.  VU,  L.  334. 
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1  REGIKA  V.  HARSANT  and  Othebs,  Ex  parte  GU 

^  ••  The  RabbU  Suppression  Act  1880"  {No.  683),  ».  5— Act  No.  72 

o  j3  ment  qf  rabbit  inspector— Notice  to  destroy— Service  ftj 

An  appointment  M  rabbit  inspector  of  a  ihire,  without  fni 
arei  within  which  he  ii  to  act,  is  good. 

Dae  Bervice  of  a  notice  nnder  Act  No.  721,  s.  32,  to  destroy  rab' 
proved  hy  showing  that  it  was  enclosed  in  a  prepaid  letter  addr 
owner  to  be  affected  thereby,  at  his  last  known  place  of  abode — tb 
received  by  him. 

Order  nid  to  prohibit  justices  at  Donald  fron 
ceeding  upon  a  complaint  and  order. 

The  complaint  before  the  justices  was  made  b^; 
Dunmunkle  against  the  present  applicant,  to  reco 
Kabbit  Suppression  Acts,  the  amount  o(  expenses  pai 
extermination  of  rabbits  upon  lands  of  the  def  endai 
The  justices  made  an  order  for  the  amount. 

The  affidavit  on  which  this  Order  nisi  was  ol 
that  evidence  was  given  at  the  hearing  (amongst 
that  on  17th  April  1882  a  resolution  was  passed 
council  that  one  Powell  should  be  appointed  Rabbi 
the  Shire  of  Dunmunkle ;  that  at  a  meeting  on  1] 
a  resolution  was  passed  that  the  inspector  put  th 
in  force,  and  pay  particular  attention  to  Mr.  Guthi 
that  the  council  had  paid  the  sums  mentioned  in  the 
claim;  that  letters  had  been  written  by  the  defendan 
tiSa  during  the  years  1884, 1885,  complaining  stron; 
and  dead  wood  fences  were  allowed  to  continue  in  g 
round  about  the  neighbourhood  of  his  land,  affording 
for  rabbits,  and  rendering  nugatory  constant  expen 
part  to  clear  his  land  of  rabbits,  but  the  defenc 
answered  any  of  these  letters ;  that  in  1883  the 
.  reported  that  the  defendant's  land  had  been  entire 
rabbits,  but  that  some  of  the  neighbours  had  not  k< 
clear ;  that  on  25th  June  1885  the  inspector  hatd 
defendant's  land,  and  found  it  infested  more  thi 
property  in  the  district ;  that  on  30th  June  he  encL 
paid  envelope  addressed  to  the  defendant  at  his  r 
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poafted,  a  notice  under  the  Acts  to  destroy  tabbits ;  that,  in  the 
two  following  months,  he  f otind  men  at  work — but  not  sufficient, 
desfcroying  rabbits/ and  he  then  put  on  13  men  himself,  for  the 
tzpense  of  which  this  complaint  was  made,  and  for  repayment  of 
which  a  demand  was  made  upon  the  def^adant  on  16  th  October 
1685;  that  the  inspector  had  not  put  men  upon  any  other 
property  in  the  shire;  that  at  the  hearing  objection  was 
made^  that  no  proper  appointment  of  an  inspector,  under 
Ma  5  of  Act  No.  683,  had  been  proved,  but  merely  a 
direction  for  an  appointment  to  be  made  out,  nor  was 
there  any  proof  of  any  writing  under  seal  or  signed  by  any 
of  the  councillors  appointing  Powell,  nor  any  resolution  or 
appointment  defining  the  area  within  which,  or  the  names  of  the 
pesons  against  whom  he  was  to  act;  that  these  objections  were 
^rennled ;  that  the  evidence  for  the  defendant  was  that  he  did 
not  receive  the  notice  stated  by  Powell  to  have  been  posted  to 
him,  and  never  heard  that  it  had  been  sent  until  October  last ; 
that  the  defendant  had  been  continuously  engaged  since  1879 
in  destroying  rabbits  upon  his  land  by  every  known  effort; 
that  his  efforts  were  rendered  useless  by  the  failure  of  the 
neighbours  and  the  complainants  to  do  anything  upon  the 
snrroxmding  lands. 


191 

P.O. 

1886 

Rbgika 

V. 
HARfliANT, 

Ex  parte 

GUTHRIK. 


WeigM,  showed  cause — ^The  first  objection  is  under  '*The 
Batbit  Stuppression  Act  ISSif'  (No.  683),  sec.  6,  that  the  appoint- 
ment of  the  inspector  did  not  set  forth  clearly  the  area  within 
which  he  was  to  act,  or  the  persons  upon  whose  property  he  was 
to  act  The  second  objection  is  that  the  notice  to  destroy  rabbits 
required  by  the  Amending  Act  No.  721,  sec.  2,  had  never  been 
reeeived  by  the  defendant.  As  to  the  first  objection,  the  appoint- 
ment does  set  forth  the  area  within  which  the  inspector  is  to 
act;  it  names  the  shire ;  it  appoints  him  inspector  of  the  Shire  of 
Donmunkle ;  that  is  quite  sufficient.  This  is  not  a  proceeding 
by  the  council  by  the  hand  of  the  inspector ;  he  proceeds  of  his 
own  motion,  as  authorised  by  "  The  Rabbit  Swppreadon  Act  1884" 
(No.  813),  sec  10. 

As  to  the  second  objection,  the  Act  does  not  require  proof  to 
he  given  that  the  notice .vas. actually  received  by  the  defendant; 
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'c.  such  a  requirement  would  be  equivalent  to  requiring  proof 

886  personal  service.    Act  No.  721,  sec.  2,  makes  the  service  suffici 

soiNA  ^y  forwarding  the  notice  by  post  in  a  prepaid  letter  addres 

^'  to  the  defendant  at  his  last  known  place  of  abode :  that  is, 

9SAVT,  ^  '  ' 

parte  putting  such  letter  into  the  post  office.  The  latest  Act,  No.  i 
sec.  24s,  provides  that  technical  objections  are  not  to  pre^ 
80  long  as  there  is  a  substantial  cause  on  the  merits.  E 
without  Act  No.  721,  sea  2,  putting  a  notice  in  the  ] 
addreased  as  this  was  would  be  prirad  facie  evidence  of  ser^ 
There  is  a  presumption  that  a  properly  addressed  letter  put  i 
the  post,  reaches  its  destination:  CvsMmg  v.  Lady  Barldy  0, 
Coy.  (a);  R.  v.  Hotham,  exp.  Bent  (6);  M'Kenzie  v.  Si 
HiU  (o).  This  enactment,  therefore,  must  mean  that  that  ] 
sumption  is  not  to  be  rebutted  by  evidence  that  the  letter  ' 
not  in  fact  received  by  the  person  to  whom  it  was  addresi 
The  previous  Act,  No.  683,  sec.  7,  provided  for  service  upon 
owner,  or  by  leaving  the  notice  at  his  place  of  abode, 
which  latter  case  it  might  never  reach  him  in  fact.  The  pres 
enactment  gives  the  additional  mode  of  service  by  forwarding 
post.  A  similar  provision  is  contained  in  the  "  Local  Chvemm 
Act  1874  "  (No.  506),  sec.  603. 

Hodges,  in  support  of  the  Order  nisi — The  Act  No.  683,  sec 
is  very  precise  as  to  the  appointment  of  rabbit  inspector; 
requires  the  appointment  to  set  forth  clearly  the  area  wit 
which,  or  the  persons  on  whose  property,  he  is  to  act  1 
appointment  proved  states  simply  that  he  is  appointed  ral 
inspector  of  the  Shire  of  Dunmunkle.  The  enactment  clea 
intended  that  each  inspector  should  have  a  particular  distri 
there  may  have  been  several  other  inspectors  in  this  shire.  T 
appointment  does  not  even  say  that  he  is  to  be  inspector  for 
shire,  but  o/the  shire,  in  the  most  indefinite  way  possible.  ] 
liance  is  placed  on  the  change  made  by  Act  No.  813,  sec.  10, 
which  the  inspector  is  substituted  for  the  municipal  oouncilj 
the  initiation  of  proceedings,  and  it  is  inferred  that,  as  he 
acting  upon  his  own  authority,  the  particularity  of  his  appoL 

(a)  AiiU  Vol.  IX.,  E.,  at  p.  122.  (6)  AnU  Vol.  IV.,  L.  409. 

(c)  AvU  Vol.  IV.,  L.  299. 
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ZUX  VICT. 

1.     But  proof  of  a  good  appointmwt  is  the 
m  of  the  validitj  of  his  proceedings. 
d  objeciioii,  posting  a  letter  is  not  evidence 
The  Court  would  not  give  leave  to  sign 
sfault  of  appearance,  on  such  proof  of  ser- 

service  of  anything  in  the  nature  of  process, 
>roof  of  the  fact  of  service;  posting  is  not 
ee  of  personal  service.  In  CuahiTig  v«  Lady 
(d)  it  was  only  held  that  the  presumption 
^e  unless  there  was  a  denial  that  the  lettai- 
ation;  it  was  not  a  question  of  personal 
ption  of  the  kind  would  only  let  in  secondary 
tents  of  a  letter  proved  to  have  hem  duly 
khe  word  used  in  A^t  Ko.  721^  sec  2,  is 
ttice  by  post;  that  does  not  mean  mereAy 
ato  a  post  box,  which  would  be  only  prvmd 
orwarding ;  that  word  must  have  been  used 
I  said  that  a  letter  actually  delivered  at  the 

abode  might  not  be  delivered  to  him  by  his 
in  that  c^e  would  be  that  of  the  defendant's 
hiom  he  might  be  considered  in  some  degree 
ost-office  is  not  at  all  in  the  same  position, 
reach  any  agent  of  the  defendant 

r.       Eovsehold    Fire   iTiaurance    Ooy.    v. 

3  application  by  the  defendant  had  been 
making  it  his  agent  for  the  business  in 
Dg  the  presumption  that  he  intended  the 
transmitting  an  answer  to  him ;  that  was 
The  Act  must  be  taken  to  make  the  post- 
he  inspector,  not  of  the  defendant.  None  of 
ting  more  than  primd  fade  evidence  that 
the  person  to  whom  it  was  addressed.  It 
)d  that  these  Acts  are  of  a  penal  character. 
.  813  imposes  a  penalty,  besides  the   costs 

E.  108.  (c)  4  Ex.  D.  216;  48  L.J.  (Q.B.)  577. 
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a  Per  Curiam  (/).    As  to  the  first  objection,  the  council  of  \ 

)6  shire,  at  a  meeting  duly  held,  passed  a  resolution,  sealed  w: 

^^       their  seal,  that  D.  Powell  be  appointed  rabbit  inspector  of  i 

shire.     It  is  objected  that  that  appointment  does  not  set  foi 

arte       clearly  the  area  within  which  he  was  authorised  to  act.    ^ 

^^''       think  that  it  is  sufiicient,  and  sufiiciently  sets  forth  the  ai 

within  which  he  was  to  act.     It  was  admitted  that  it  woi 

have  been  sufiicient  if  it  had  appointed  him  for  each  of  i 

ridings  of  the  shire  by  name,  or  if  it  had  appointed  him  inspec 

for  the  whole  of  the  shire.     We  think  the  language  used  n 

substantially  equivalent  to  either  of  these  expressions,  and  tl 

the  purpose  of  the  Legislature  is  complied  with  if  it  is  shown 

the  appointment  that  the  inspector  is  to  exercise  his  fnncti( 

over  the  whole  of  the'shire,  or  over  any  of  the  particular  pa 

of  it 

The  second  objection  is  to  the  mode  of  service  of  the  notice 
destroy ;  that  the  required  notice  was  never  received  by  i 
defendant.  When  proceedings  are  taken,  it  is  necessary  to  pr( 
to  the  satisfaction  of  the  justices  service  of  a  notice  to  desti 
the  rabbits,  as  in  case  of  service  of  a  summons,  j 
No.  721,  sec.  2,  provides  the  modes  in  which  service  may 
effected,  in  one  of  three  ways :  —  By  delivering  it  to  h 
personally  or  to  his  agent ;  or  by  leaving  it  at  his  usual  or  la 
known  place  of  abode ;  or  by  forwarding  it  by  post  in 
prepaid  letter,  &c  In  either  of  the  two  former  ways  the  no< 
might,  equally  Qd  in  the  third,  never  reach  his  hands  or  co 
to  his  knowledge,  and  yet  there  might  be  good  service  of  I 
notice. 

No  doubt  a  distinction  can  be  drawn  between  the  cases  cii 
and  the  present  case;  that  posting  an  answer  to  a  propo 
between  private  persons  sent  by  post,  is  different  from  servinj 
notice  of  this  kind  by  post.  In  the  former  class  of  cases,  there  is 
implied  agreement  between  the  parties  that  the  post  office  is 
be  the  common  agent  of  both  for  the  transmission  of  commimi( 
tions  from  the  one  to  the  other.  In  the  present  case,  of  cour 
there  was  no  agreement  express  or  implied  on  the  part  of  t 
person  to  whom  the  notice  had  to  be  sent 

^(/)    HlGD^BOTHAM,  COPE,  and  KSRTEBD,  J  J. 
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Bat  the  Legislature  has  provided  that  notices  may  be 
^rved  by  forwarding  them  by  post  addressed  to  the  persons  to 
be  served,  at  their  last  known  place  of  abode.  This  cannot  mean 
that  it  would  be  necessary  to  prove  that  the  letter  was  actually 
transmitted  and  delivered ;  that  would  be  the  same  as  the  two 
previous  modes  specified — ^personal  service,  or  leaving  at  last 
known  place  of  abode.  The  meaning  of  the  provision  is  that 
service  shall  be  deemed  good  if  the  notice  inclosed  in  a  prepaid 
letter  addressed  to  the  owner  of  the  land,  at  his  last  known  place 
of  abode,  be  posted  in  the  ordinary  way.  If  this  be  proved  on 
oath,  the  justices  may  accept  it  as  suflScient  proof  of  due  service 
to  justify  them  in  proceeding  to  entertain  the  complaint  or 
information  of  the  inspector.  We  think,  therefore,  that,  on  both 
grounds,  this  Order  nisi  must  be  discharged  with  costs. 


F.  a 

1886 

Eboina 

V. 

Harsant, 
Ex  parte 

GUTHRDS. 


Order  discharged. 

Solicitors  for  applicant :  Davies  dk  CampbeU,  for  Harwood  ic 
PiTicoU,  Geelong. 
Solicitor  for  respondent :  Jennings  <b  Jennings,  for  Walter. 

P.  S.  D. 


REGINA  V.  CORRIDAS. 

Becaving  stolen  property— No  evidence  as  to  who  stole  it— Suspicion  that  prisoner 
wets  the  thief— Conviction  for  receiving. 

A  oooTictioii  for  receiviDg  stolen  property  may  be  sustained,  though  the  evi- 
denee  did  not  show  who  was  the  tiiief,  but  raised  a  suspicion  that  it  was  the 
frisooer. 

Special  case  reserved  by  Higinbotham,  J.,  at  the  Assizes  at 
Sale. 

The  prisoner  was  charged  on  a  presentment  containing  a 
count  for  stealing  a  heifer  the  property  of  Esther  Feely,  and  a 
count  for  receiving.  The  jury  found  the  prisoner  not  guilty  on 
the  first  count,  but  guilty  on  the  second.     After  verdict,  and  be- 

N2 


F.  C. 
AprU  15. 
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^  0.  {oxe  judgment,  prisoner's  counsel  submitted  that  there  wm 

3S6         evidence  in  support  of  the  charge  of  receiving,  nor  any  evid* 

~^        of  a  stealing,  except  by  the  prisoner  himself,  such  evidence  b 

^*  iniapplicable  to  the  charge  in  the  second  count;  reference 

wade  to  R.  v.  Kenny  (a)  and  J2.  v.  Densley  (6).    The  ques 

reserved  for  the  opinion  of  the  Judges  was  whether,  upon 

evidence  adduced,  the  verdict  of  guilty  on  the  second  count  o 

Ve  sustained. 

The  evidence  was  that  the  prosecutrix's  brand  was  upon 
heifer;  that  she  had  not  personally  bought  or  sold  cattle  du 
the  previous  two  years ;  that  her  eldest  son  was  her  xnansp 
that  he  remembered  losing  a  beast  about  12  months  before,  w 
was  identified ;  that  he  saw  the  heifer  on  27th  Novembei 
Little  and  Borthwick's  yard  at  MafTra,  ten  miles  from  the  pi 
cutrix's  farm ;  that  he  saw  the  prisoner  there  on  that  day, 
told  him  after  the  sale  that  he  had  a  heifer  of  his,  to  whicl 
said  yes ;  when  asked  where  he  got  it,  he  said  he  bought  it  ol 
M'Coll  who  bought  it  out  of  the  pound ;  that  the  pris 
refused  to  give  up  the  heifer ;  that  the  said  manager  never 
sold  that  heifer.  In  cross-examination,  the  son  said  the  h 
had  been  running  on  their  run ;  that  he  had  not  missed  her 
about  twelve  months  from  last  November ;  that  it  would  1 
been  possible  for  her  to  have  been  put  in  the  pound  and  j 
without  his  knowing  it;  that  there  were  about  400  or 
cattle  on  the  run  of  which  he  had  the  management,  the 
being  4000  or  5000  acres,  distant  about  eleven  miles  from 
pound;  that  this  heifer  was  not  a  straggler.  There  was  fur 
evidence  directly  and  on  cross-examination,  that  the  prisoner 
brought  this  heifer  to  sale-yards  for  sale ;  that  the  heifer  '. 
besides  the  prosecutrix's  brand,  the  brand  of  the  prisoner,  wl 
was  not  at  all  new ;  that  the  heifer  had  never  been  in  the  poj 
sion  of  M*Coll,  nor  had  been  sold  by  him  to  the  prisoner,  nor 
been  bought  by  him  out  of  a  pound ;  that  M'CoU  had  boi 
three  heifers  from  the  pound  twelve  months  before,  but 
heifer  was  not  one  of  them,  and  had  sold  them  to  the  pris( 
about  a  fortnight  afterwards  ;  that  that  heifer  had  never  I 
sold  out  of  the  Maffra  pound. 

,     (a)  2  Q.B.D.  307;  46  L.  J.  (M.C.)  156.  (6)  6  C.  &  P.  399. 
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e  prisoner — A  man  cannot  be  convicted  of 
real  offence  is  stealin|:  JB.  v.  Kenny  (c); 
-K.  V.  Coggina  (e).  A  stealing  must  be 
;  have  been  by  some  other  person  than  the 
be  shown  that  it  was  not  a  mere  case  of 
r:  2  EuseelZ  on  Crimes  (4th  ed.),  555.  In 
er  was  not  found  in  recent  possession  of 

It  was  not  disputed  at  the  trial  that  the 
en.    The  jury  have  found  that  there  was  a 

risoner,  if  by  any  one.  There  was  Ho  sugges- 
irson  having  been  concerned  in  the  matter, 
prosecutor  was  simply  that  the  animal  had 
out  twelve  months.  The  only  pretence  of 
)  prisoner  is  that  he  gave  a  false  account 
he  became  possessed  of  the  animal.  That 
here  the  prisoner  is  not  found  in  recent 


Crown — U.  v.  Kenny  (c)  does  not  apply. 

that  the  property  had  not,  and  could  not 
Possession  of  stolen  property  is  primd  fdcie 
g,  or  of  a  receiving  with  knowledge  that  it 
V.  M'Mahon  (f).  It  is  a  question  for  the 
ftd  the  prisoner's  brand  upon  it,  not  a  recent 
ury  might  infer  that  it  had  been  put  on  not 

Possession,  coupled  with  a  false  account  of 

it  had  been  obtained,  is  evidence  that  the 
obtained  the  property  dishonestly,  either  as 
V.  Langmead  {g),  per  Blackburn,  J. 

y — In  the  last  cited  case  there  was  evidence 
d  been  stolen. 

J.(M.C.)166.        {€)   12  Cox  C.C.  617. 

(/)  13  lb.  276.  ^1 

ig)  L.  kC,  at  p.  437. 
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SUPREME  COURT  t  VICTORIA.  [V.  L. 

^-  Per  Curiam  (h).    We  are  of  opinion  that  this  conviction  mi 

[86  be  affirmed.     It  is  contended  for  the  prisoner  that  there  is 

^^        evidence  of  a  stealing  by  any  one  but  the  prisoner,  and  that  tl 

^'  would  be  inapplicable  to  a  count  for  receiving.  If  that  content! 

were  borne  out  by  the  evidence,  it  would  be  a  fatal  objection 

the  conviction:  JR.  v.  Coggina  {j),  where  the  evidence  cleai 

pointed  to  the  prisoner  being  the  thief. 

Of  course  it  is  necessary  to  prove  a  theft  by  some  one;  but 
find  no  legal  authority  for  saying  that,  if  there  be  evidence  tl 
the  property  has  been  stolen,  and  it  does  not  necessarily  point 
the  accused  as  the  thief,  he  cannot  be  convicted  of  receivL 
Where  the  evidence  is  at  large  on  the  point,  but  sufficient 
warrant  the  assumption  that  some  one  had  stolen  the  proper 
the  jury  are  justified  in  finding  that  the  accused  received 
property  knowing  it  to  have  been  stolen.  It  is  not  now  open 
the  prisoner  to  say  that  there  was  no  evidence  of  a  stealing, 
did  not  appear  what  were  the  circumstances  in  which  the  ow: 
was  deprived  of  this  heifer;  but  there  was  evidence  that  the  p; 
oner  was  trying  to  sell  her,  and  when  asked,  gave  a  false  accouni 
the  manner  in  which  he  became  possessed.  There  was  also  am 
evidence  that  he  never  obtained  possession  in  the  way  he  stal 
The  jury  were,  therefore,  justified  in  concluding  either  that 
prisoner  had  stolen  the  animal,  or  had  received  it  knowing  it 
have  been  stolen.     The  conviction  must  therefore  be  affirmed. 

Conviction  afHrmed 

Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 
Solicitors  for  prisoner :  Egglestone  A  Derham, 

P.  S.  1 
(A)  HioiNBOTHAM,  CoFB,  and  Kerfebd,  JJ.  ( ;)  12  Cox,  C.C.  517. 
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XUX  VICT. 


p)  V,  THE  AVOCA  WATER  TRUST  (Appellant). 

Act  1880"  {No.  683),  $8.  2, 9^Act  No.  813,  m.  4,  IB—Act 
■Liability  of  Water  Trust  for  euppresHon  of  rabbits. 

ituted  under  "  Jlie  Victorian  Water  Conservaiion  Act 
Lsible  for  the  destruction  of  rabbits  upon  land  temporarily 
nd  management  under  sec.  46. 

ed  by  justices  at  Charlton, 
before  the  justices  was  that  the  defendant, 
as  the  occupier  or  owner  of  certain  land, 
teen  days  from  service  of  a  notice  under  sec. 
id  sec.  10  of  Act  No.  813,  to  take  reasonable 

0  promote  the  destruction  of  rabbits  on  such 
convicted  the  defendant  and  imposed  a  fine. 

r  the  informant  (the  rabbit  inspector  for  the 
3  Shire  of  St.  Arnaud)  that  notice  had  been 
fourteen  days  the  land  was  inspected,  and 
no  reasonable  or  diligent  steps  had  been 
Imitted  that  the  land  had  been  placed 
y  management  and  control  of  the  defendant 

1  the  Govemor-in-Council  of  27th  February 
of  "  The  Victorian  Water  Conservation  Act 
hich  proclamation  was  produced  as  part  of 

it,  the  evidence  was  that  the  defendant  did 
able  to  be  called  upon,  not  being  owner  or 
d ;  that  the  Water  Department  would  not 
f  money  for  the  extermination  of  rabbits; 
ied  to  the  Trust  was  for  water  conservation 
lefendant  was  willing  to  destroy  the  rabbits 
ds ;  that  it  would  cost  the  defendant  nearly 
irpate  rabbits  on  its  river  frontages.  • 

respondent,  in  support  of  the  order  of  the 
lation  was  laid  under  "  The  Rabbit  Supplies- 
'.  813),  sec.  15.  The  locv^  in  quo  was  placed 
y  management  and  control  of  the  defendant. 
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^  under  Act  No.  716,  sec.  46.    Sec.  47  provides  that  any  publ 

^  water  reserve,  &c.,  so  appropriated  shall  be  deemed  the  proper 

[iy  of,  and  be  used  by  the  Trust  for  public  purposes.  The  effect 
^^  these  enactments  is  to  make  the  Trust  the  owner,  or  at  least  t! 
Tbust.  occupier,of  such  land,for  the  purposeof  the  rabbitsuppression  Ac 
Sec.  49  exempts  the  Trust  from  municipal  rates;  thus  showing  thi 
but  for  such  exemption,  it  would  be  considered  liable  even  to  the 
rates  as  owner  or  occupier.  It  was  contended  by  the  defends 
before  the  justices  that  it  was  in  mere  occupation  of  Crown  lai 
"  The  Itabbit  Suppressum  Act  1880  "  (No.  683),  sec  2,  makes 
licensee  of  Crown  lands  an  owner  for  the  purposes  of  that  A 
Act  No.  813,  sec.  4,  repeals  the  exemption  of  pastoral  tenants 
the  Crown.  Sec.  3  of  Act  No.  683  requires  the  Board  of  Las 
and  Works  to  appoint  bailiffs  to  destroy  rabbits  on  unoccupi 
Crown  lands.  The  Legislature  has  thus  provided  for  t 
destrtiction  of  rabbits  on  all  lands,  public  and  private.  T 
word  "occupier"  has  a  very  extended  meaning  given  to 
The  clear  intention  of  the  Legislature  is  that  no  land  shall 
exempt  from  the  operation  of  the  rabbit  Acts.  The  land  under  t 
management  of  the  defendants  is  dearly  not  unoccupied  Croi 
land.  Sec  48  of  Act  Na.  716  vests  the  very  water  in  riv( 
and  lagoons  in  the  Trust. 

Dr.  Mackay,  for  the  appellant — ^Tbe  defendant  is  not  lial 
under  these  Acts.  Act  No.  683,  sec.  2,  does  not  give  an  artific 
or  arbitrary  meaning  to  the  word  "occupier,"  by  saying  it  shj 
mean  anything ;  it  merely  sajrs  it  shall  include  certain  persoos 
those  who  have  a  substantial  tenure,  none  of  them  including  i 
defendant.  For  the  purposes  of  this  case  the  Land  Acts  of  1ft 
and  1878  are  identical.  The  question  is  whether  these  lands  a 
not  unoccupied  within  Act  No.  813,  sees.  3  and  4.  They  d 
merely  placed  under  the  temporary  management  of  the  def  endai 
subject  to  being  resumed  at  any  time  under  Act  No.  716,  sei 
45,  46 ;  that  gives  no  tenure.  The  Board  of  Land  and  Worl 
therefore,  and  not  the  defendant,  is  liable.  Sec  47  applies  on 
to  lands  absolutely  vested  in  a  Waterworks  Trust  under  s< 
45.  The  defendant  is  in  no  sense  the  owner  of  these  lands; 
has  merely  a  temporary  easement  over  them;  its  temponu 
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)t  an  occupation  even.    Under  "  The  Land  Act  f.  c. 

3C.  18^  the  conditions  ad  to  lease  or  licence  dhow  isse 

snure  or  interest,  and  as  a  means  of  acquiring         Oxlbt 
encroaching  upon  the  rights  of  the  subject  are         .  ^• 
trictly.    MaocweU  on  Statutes  (2nd  ed.)  346;  Water  Tkitst. 
iffton  (a) ;  CanweU  v.  Hanson  (6) ;  jB.  v.  Lee  (e). 
a  mere  passive  interest ;  a  passing  interest  of 
Woodard  v.  BUlericay  (d).    The  defendant 
at  its  disposal  for  any  other  purpose  than  the 


T — Sec.  47  of  Act  No.  716  does  not  refer  only 
reserves  ai'e  not  mentioned  in  sea  45,  but  are 
'  places  the  Trust  in  the  same  position  with 
T  permanently  vested  in  it  under  sec.  45,  and 
[ly  vested  in  it.  Permanence  of  interest  is  not 
he  defendant  liable.  Its  tenure  is  not  so  very 
l>  of  a  licensee  under  the  Land  Act  as  to  per* 
lant  has  a  yearly  license,  subject  to  the  right 
sume  the  land  for  any  other  purpose,  within 
ird  "occupier"  will  fit  all  kinds  of  tenure ;  the 
on  brings  even  an  agent  within  it,  and  makes 
V  he  is  permanent  or  temporary  agent.  The 
occupier  and  owner ;  it  has  the  actual  control 
f  the  land,  and  could  sue  a  trespasser  upon  it, 
tself  could  not  do ;  there  is  no  other  occupier. 
son  (6),  an  interpretation  clause  expressly  ex- 
rests.  So  in  the  other  cases.  There  is  nothing 
that  the  defendant  is  a  tenant  at  will.  The 
)ancy,  not  of  tenancy. 

The  defendant  contends  that  it  is  not  respon- 
tion  of  rabbits  upon  the  land  under  its  charge, 
r  ovmer  nor  occupier  of  the  land  in  respect  of 
as  served.    It  is  admitted  that  the  land  men- 

38  L. J.  (M.C.)        id)  11  Ch.  B.  216 ;  48  L. J.  (Ch.)  635. 
(e)  HioiimoTHAM,  GoPXt  and    ElSB^ 
1  L.J.  (M.G.)  8.    rsRD,  JJ. 
L.J.  (M.C.)  22. 


Digitized  by  VjOOQIC 


K 


SUPREME  COURT :  VICTORIA.  [V.  L.  I 

tioned  in  the  notice  was  placed  under  the  temporary  managemeii 
and  control  of  the  defendant,  under  Act  No.  716,  sec  46 ;  but  i 
was  contended  that  a  Water  Trust  is  not  liable  as  owner  or  oect 
pier  of  such  land. 
RUST-  We  are  of  opinion  that  the  defendant  is  both  owner  and  occi 
pier,  within  the  meaning  of  the  enactment  in  question.  TJnd( 
the  Rabbit  Acts  No.  683  and  No.  813,  the  occupier,  in  the  fin 
instance,  and  if  there  be  none,  then  the  owner,  has  the  duty  ( 
destroying  rabbits  on  his  land.  The  defendant,  like  every  Wafc 
Trust,  is  a  body  corporate  against  which  proceedings  may  1 
taken.  Sec.  47  makes  the  defendant  both  owner  and  occupiei 
referring  to  sec.  46,  it  enacts  that  its  land  is  to  be  deemed  tl 
property  of  the  Trust,  and  to  be  used  by  it,  which  means  that 
is  occupier.  We  therefore  think  the  defendant  is  liable,  as  occ 
pier  or  owner,  to  clear  its  land  of  rabbits.  The  appeal  mu 
therefore  be  dismissed ;  but,  as  the  defendant  is  a  public  bo< 
about  which  there  has  been  complicated  legislation,  and  w 
bound  to  ascertain  authoritatively  whether  it  was  or  was  n 
liable  in  such  proceedings,  no  costs  will  be  allowed. 

Appeal  dismissed. 
Solicitor  for  appellant :  O'Hea. 
Solicitors  for  respondent :   Smale,  Hamilton  &  Wynne. 

P.  S.  D. 


DALTON  V.  DALTON. 

"  County  Court  StcUuU  1809"  {No,   345),  «.   120— Appeal—  From  County  Cm 

— Question  of  fact. 

An  appeal  lies  from  a  County  Court  upon  a  question  of  fact  as  weU  as  of  la 
Kavanagh  v.  Haynea  (4  A.J.R.  73)  orerruled. 

Appeal  from  the  County  Court,  Melbourne. 

The  plaint  was  for  work  and  labour  and  materials  supplie 
under  a  building  contract.  The  case  was  tried  by  the  judf 
without  a  jury.    The  judge  found  for  the  plaintiff. 
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or  the  plaintiff  was  that  he  made  a  verbal 

defendant,  in  October  1883,  to  do  the  brick- 

for  one  Burland;    that  he  did  the  work  and 

yments   from   the   defendant;    that  on  30th 

after  several  previous  applicatioDs)  he  wrote 

ng  for  payment  of  the  amount  remaining  due, 

want  what   is   due  from   Burland   through 

and  that  he,  the  plaintiff,  would  not  give  any 

defendant  had  had  the  bill  and  did  not  make 

that  the  defendant  answered  stating  that  the 

i  explanation,  and  when  the  plaintiff  should 

1  get  anything  that  was  coming.     The  plaintiff 

knew  the  defendant  was  agent  for  Burland 

3  contract,  but  he  did  not  speak  to  Burland 
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Dalton 

V. 

Dalton. 


the  defendant  was  that  he  entered  into  the 
or  Burland,  of  which  the  plaintiff  was  aware ; 
'used  to  recognise  the  plaintiff's  claim;  that 
that  the  amount  claimed  was  due,  and  he  was 


appellant — ^At  the  time  the  contract  was  made 
bhat  the  defendant  was  acting  as  architect  for 
il  whose  name  he  knew.  The  plaintiff  ought 
ued  the  principal.     The  finding  was  contrary 


' ',  .'•.»1l 


spondent — ^There  is  evidence  to  support  the 
B.  The  defendant  engaged  the  plaintiff  to  do 
uilding  which  he  was  erecting,  acting  both  as 
ractor.  It  was  afterwards — after  the  work 
e  plaintiff  discovered  that  the  defendant  was 
he  principal.  The  admission  by  the  plaintiff 
;  the  defendant  was  agent  does  not  show  that 
bo  a  contract  with  the  defendant.  The  defen- 
)ayments  by  his  own  cheques.  The  question 
)e  decided  by  the  judge,  to  whom  application 
ade  for  a  neW  trial  if  nece&sary.      It  is  not  a 
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question  for  appeal  to  this  Court:   Kavanagh  v.  Eaynes  {a] 
Black  V.  Permewan  (ft)  does  not  really  overrule  that  case. 

[HiGiNBOTHAM,  J.  KavancLgh  v.  Haynes  referred  to  an  enact 
ment  which  had  been  repealed  four  years  before.  The  enactmen 
then  in  force  contained  no  limitation  as  to  appeals  on  questions  o 
law.] 

The  appeal  now  is  from  "  any  judgment,  decree,  or  order. 
There  is  another  remedy  provided  where  a  verdict  is  againfi 
evidence.    The  appeal  is  confined  to  matter  of  law. 

Bryant,  in  reply — The  appeal  given  by  the  present  Act,  "  Tl 
County  Court  Statute  1869"  (No.  345),  sec.  120,  includes  questioi 
of  fact:  Hamilton  v.  Sefton  (c). 

[HiQiNBOTHAM,  J.   Jensen  v.  Bagen  (d)]. 

The  evidence  is  all  one  way,  that  the  plaintiff  knew  that  I 
was  dealing  with  the  agent  of  a  disclosed  principal. 

Per  Curiam  (e).  We  think  that  the  evidence  in  this  case  a 
points  to  one  conclusion— thai  the  contract  was  made  by  tl 
plaintiff  with  the  defendant  as  agent,  and  not  as  principal.  Thi 
fact  was  known  to  the  plaintiff,  who  stated  in  a  letter  before  actio 
that  he  only  wanted  what  was  due  from  the  principal  In  cro» 
examination  the  plaintiff  admitted  that  he  knew  that  the  defem 
ant  was  agent  for  the  principal  named,  when  he  made  tl 
contract  The  principal  gave  evidence  that  he  was  prepared  i 
^pay  the  amount  due.  That  is  quite  consistent  with  the  atatemei 
of  the  plaintiff  that  he  made  an  oral  agreement  with  the  d( 
fendant.  We  think  the  finding  was  contrary  to  the  evidence  as 
cannot  be  sustained. 

An  objection  was  taken,  however,  that  an  appeal  will  not  li 
upon  a  question  of  fact.  The  decision  in  Kavanagk  v.  Haynes  {J 
was  given  under  a  misapprehension  as  to  the  law  in  existence  t 

(a)  4  A. J.R.  73.  {d)  AnU  Vol.  lit,  L.  21. 

(b)  Ante  Vol.  VII.,  L.  292.  (e)  HioiNBOTttAM,   CoPX,   Mid  Km 
(e)  ArUe  Vol.  UL,  L.  326.                      fkbd,  JJ. 

(/)4A.J.R.  73. 
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h  reference  to  ^  repealed  Act  which  limited 
L9  of  law.  Such  a  limitation  has  been  omitted 
a  and  now  in  force,  which  we  think  clearly 
'ourt  should  deal  with  the  evidence, 
refore,  has  power,  and  is  bound  to  entertain 
03  of  fact  as  well  as  of  law.  This  appeal  will 
ithout  costs,  as  that  case  is  now  for  the  first 
rruled. 

Appeal  allowed. 
ellant:  Cfleverdon. 

pondent :  Wieewovld  Jk  Oibbs. 

P.  S.D. 
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PRATZ  V.  WEIGALU 

iftUms — MtuUn^t  report — Receipts — Application  ihereof— 
Disbursements — Reasons  tJurefor, 

cted  the  Master-in-Eqnity  to  take  an  acooont  of  the  pro- 
ds, &c.,  of  the  Curator  of  Intestate  Estates  and  of  the 
an  account  of  the  disbursements  by  him,  and  the  reasons 

was  rii^t  in  reporting  what  the  receipts  were,  and  how 
what  disbursements  were  made,  with  the  reasons  given 
%  without  stating  any  conclasion  of  the  Master  as  to  the 
liture,  or  whether  the  disbursements  were  made  in  the 
discretion,  or  allowing  or  disallowing  them. 


ras  under  the  old  practice  in  Equity,  is  reported 
8  Vol.  VII.,  Eq.  156. 

[uity,  on  13th  November  1885,  made  his  report, 
ed  that  he  had  taken  an  account  of  the  pro- 
ian  Society  come  to  the  hands  of  the  defendant 

application  thereof,  and  he  reported  that  the 
set  out  in  the  first  schedule,  and  he  found  and 
pplication  of  the  property  by  Weigall  appeared 
lule,  but  in  taking  the  account  he  declined  to 
on  of  the  propriety  of  such  application.  He 
e  had  taken  an  account  of  the  disbursements 

as  administrator  of  the  estate   of  Johann 


MOLESWOBTH,  J. 
Feb,  12,  18. 


1;       I 


!ii 
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II :  "I 
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^TH.  J.  Friedrich  Krummow,  and  the  reasons  thereof,  and  he  reporte 

(  that  they  consisted  of  the  sums  set  out  in  the  fourth  column  ( 

\        the  third  schedule,  and  the  reasons  thereof  respectively  asalleg( 

by  Weigall  were  set  forth  in  the  third  column  of  that  schedule 

but  in  taking  such  account  he  declined  to  consider  or  questi( 

the  propriety  of  the  disbursements  respectively,  or  the  validity 

the  reasons  given  therefor. 

To  this  report  the  plaintiff  objected, 

1.  That  the  Master  ought  to  have  considered  and  reported  whether  or  not  t 
application  of  the  property  of  the  society  come  to  the  hands  of  WeigaU  was  lawi 
and  proper. 

2.  That  certain  items  of  disbursement  were  not  properly  chargeable  as  agsii 
the  property  of  the  society  come  to  his  hands. 

3.  That  Weigall  in  making  those  disbursements  well  knew,  or  had  the  meana 
knowing,  that  the  wages  were  not  payable  out  of  the  property  of  the  society;  tli 
he  had  no  authority  to  sell,  or  attempt  to  sell,  the  property  of  the  societ 
that  he  was  not  entitled  to  incur  any  expense  in  the  management  of  the  affairs 
the  society;  that  he  was  not  entitled  to- deduct  any  commission  as  curator 
respect  of  receipts  of  money  of  the  society,  the  same  not  being  moneys  of  t 
intestate  J.  F.  Krummow  of  whose  estate  he  was  administrator;  and  that  he  y* 
not  authorised  by  the  members  of  the  society  to  incur  the  expenses  or  make  tl 
disbursements. 

4.  That  the  Master  in  taking  the  account  of  the  disbursements  made  ] 
Weigall  as  administrator  of  the  estate  of  J.  F.  Krummow,  and  the  reasons  therei 
should  have  considered  the  propriety  of  the  disbursements  and  reported  wheth 
or  not  the  reasons  given  were  sufficient  to  justify  the  same. 

5.  That  except  the  items  of  disbursement  in  the  3rd  Schedule  numbered  1, 
27,  28,  31,  59  and  60  none  of  the  disbursements  were  properly  allowable  to  ti 
defendant  as  administrator  of  the  estate  of  J.  F.  Krummow,  and  they  should  ha 
been  di&allowed  accordingly. 

Tre66,  Q.C.,  and  Topj?,  for  the  plaintiff,  in  support  of  the  e: 
ceptions — It  was  the  Master's  duty  to  deal  with  each  item 
expenditure  by  the  Curator,  and  to  ascertain  whether  it  h« 
been  properly  or  improperly  expended  by  him.  He,  howeve 
has  exercised  no  judgment  on  the  matter,  but  acted  as  a  mei 
machine  for  ascertaining  what  was  expended  by  the  Curati 
without  saying  whether  he  had  or  had  not  any  authority  f< 
spending  it.  That  is  not  the  ordinary  practice  of  the  Court,  no 
we  submit,  is  it  the  intention  of  the  decree.  The  Curat< 
having  taken  out  a  rule  to  administer  the  estate  of  a  truste 
of  the  society,  is  a  bare  trustee  of  the  dry  legal  estate,  and  s 
such  is  not  entitled  to  the  commission  he  charges  as  though  tt 
intestate  was  the  owner  of  the  property.    Nor  had  he  any  righ 
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lirs  of  the  society  or  to  dictate  to  his  cestuis  molesworth,  j. 

lould  be  done  with  the  property.     By  the  1886 

be  intestate  himself  had  not  that  power.     It 

where  lands  are  devised  to  trustees  in  fee 

?'hich  require  the  exercise  of  judgment  and 

us  tees  disclaim  the  devise  so  that  the  legal 

ds  to  the  heir-at-law,  the  trusts  cannot  be 

3ause  the  testator  is  taken  to  have  chosen 

cretion  he  had  confidence,  while  he  may  have 

aw :  Bobson  v.  Flight  (a).     Yet  in  this  case 

m  the  affairs  of  the  society  as  a  going  concern. 

us  on  the  general  objection  it  is  unnecessary 

ific  objections  now. 

defendant  Weigall,  the  Curator  of  Intestate 
in  many  respects  was  an  unusual  one.  It 
to  inform  the  Court  of  the  reasons  for  the 
s  made.  That  left  him  no  discretion  as  to 
ng  any  of  the  items.  He  was  also  directed 
•or  which  the  Curator  incurred  ^ebts ;  and  no 
F  the  estate  of  the  intestate  himself,  but  only 


J.J,  It  may  have  been  a  defect  in  the  decree, 
jter,  in  proceeding  under  it,  ought  in  fact  to 
the  payments  were  properly  made,  and  not 
re  made.  It  ought  to  have  been  part  of  his 
ler  the  expenditure  was  judicious  or  not.] 

ted  to  consider  the  propriety,  but  to  set  out 
a  payment.     It  would  be  going  outside  the 
ty  whether  the  expenditure  was  kjl  wcta  no 
ety. 

C.J.  The  word  should  not  be  beneficial,  but 
jxercise  of  a  reasonable  discretion.] 

vas  in  fact  prohibited  from  using  that  discre- 
directeil  to  set  out  the  reasons  for  each  item 
(a)  34  L. J.  (Ch.)  226. 


\4 
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WOBTH.J,  of  aj^penditure.    If  be  were  to  be  the  judge  of  each  item  he  n 
L886         only  give  a  reason  for  such  as  were  objected  to. 

lUTZ 

^'  Webb,  m  xbdIv — The  real  test  is,  if  this  report  had  not  I 

excepted  to  could  this  Court  have  acted  on  it  on  further  di 
tions?  and  I  submit  it  could  not,  as  none  of  the  disburaem( 
which  the  report  says  were  made  are  allowed. 

[MoLESWORTH, A.C. J.  On  some  of  the  items  referred  to,  I  tl 
the  Master  might  have  made  it  clearer  to  some  extent.  XJi 
the  peculiar  circumstances  of  this  case — the  Curator  ha^ 
taken  possession  of  property  half  of  which  was  trust  prop* 
and  the  other  half  not — the  question  would  naturally  a 
whether  he  was  right  or  wrong  in  dealing  with  the  propert; 
in  incurring  any  expense  in  regard  to  it.  I  think  the  Ma 
should  have  decided  one  way  or  the  other  on  that  question, 
he  had,  that  would  have  been  a  step  in  the  right  direction  ai 
events,  and  I  would  not  have  been  left  with  a  clog  upon 
which  makes  the  matter  harder  than  if  I  had  dealt  wit! 
originally.] 

a'Beckett — If  your  Honour  looks  at  the  report,  I  think 
will  find  no  difficulty  in  going  into  the  several  questions  noiw 

Cur.  adv.  vy^ 

h.  18.  MoLESWOKTH,  A.C.J.     This  matter  has  been  brought  before 

—  on  exceptions  to  the  Master's  report.     The  notes  of  the  de 

were  especially  difficult  and  embarrassing.  I  rather  think  1 
they  were  prepared  by  the  plaintiff's  counsel  and  adopted  by 
I  directed  an  inquiry  as  to  the  acts  of  the  Curator  of  Intes 
Estates,  Mr.  Weigall,  as  to  payments  made  by  him  in  that  c< 
city.  A  number  of  persons  called  the  Moravian  Society  se^ 
have  had  some  property,  and  they  were  represented  by  a  pei 
named  Krummow,  who  was  the  only  person  known  to  have 
anything  to  do  with  the  property.  These  people  had  their  ] 
perty  in  common — had  a  community  of  goods  and  land  in 
country.  They  now  come  before  the  Court  to  have  their  rij 
puzzled  out  in  the  best  way  they  can.    Krummow  died  intest 
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ntiff :  Crisp,  Lewis  &  Hedderwick. 
jndant  Weigall :  Moule  &  Sfiddon, 


A.  J.  A. 
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LS  Curator  of  Intestate  Estates,  obtained  ad-  molesworth,  j. 
estate,  took  possession  of  the  property  of  the  isse 

}roceeding  to  sell  it,  when  a  member  of  the 
yainst  the  sale ;  and  ultimately  a  receiver  was 
Jourt  to  relieve  Mr.  Weigall  from  the  respon- 
g  the  estate. 

ade  on  the  hearing  directing  the  Master-in- 
as  to  the  expenditure  made  by  Mr.  Weigall, 
\  his  reasons  for  making  the  expenditure.  Mr. 
fidavit  stating  the  sums  received  by  him,  the 
md  the  reasons  therefor.  As  far  as  I  can  see, 
Eited  correctly;  or,  at  all  events,  there  is  no 
•  its  truth.  Objections  to  the  report  have  been 
AS  that  the  Master  has  not  found  whether  the 
money  was  lawful  and  proper.  The  simple 
hat  it  was  not  referred  to  the  Master  to  find 
rt.  The  reference  made  to  him  was  to  find 
ad  he  has  found  it.  He  was  not  directed 
propriety  of  the  expenditure  by  Mr.  Weigall, 
to  have  credit  for  it.  That  was  a  defect  in 
bjection  merely  is  that  the  Master  did  not  do 
I  not  direct  him  to  do.  The  question  whether 
3  or  was  not  authorised  was  not  referred  to 
Q  assumes  that  the  report  is  right  as  to  what 
3,  and  I  think  the  report  is  also  right  in  not 
ether  the  expenditure  was  rightly  or  wrongly 
le  exceptions  were  taken  on  an  erroneous 
lerefore  propose  to  overrule  them.  It  would 
nvenient  to  consider  the  question  on  further 
eadingB  in  the  cause  give  a  great  deal  of 
uld  be  necessary  to  determine  whether  Mr. 
not  warranted  in  making  the  expenditure, 
rrule  the  objections. 
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MOLBSWORTH  j     ^^    W    ^n™    POUOT    OF    LEW    AaSURANCB    OK     TH«    LiFK    OE    FBRPPtfig 

^         ALEXANDER  BOWEB,  akd  In  kb  "  THE  MARRIED  WOMEN'S  PRO- 

1886  PERTY  ACT." 

^^'  17,  •^Married  Women's   Property  Act''  {No.  384),  «.  14— Po/icy  of  AaswoMt  fv 

1886  6ene/J<  o/  FFi/c  and  ChUdrm — Trtutee-^MateriaU. 

Feb,  1,  18,  25.        Where  the  Coart  is  applied  to  to  appoint  a  trustee  of  a  policy  of  aBinnnoe 

effected  by  a  man  sinoe  deceased,  expressed  on  its  face  to  be  for  the  benefit  plhii 

wife  and  children,  it  will  reqaire  evidence  that  no  trustee  was  appointed  by  the 
assured,  the  names  and  ages  of  the  children,  and  evidence  that  the  dedaratioii  in 
favour  of  the  wife  and  children  was  made  at  the  time  the  policy  was  executed. 

Semble,  <<  The  Married  Women's  Property  Act  1884"  (No.  828),  see.. 14,  is  fwt 
retrospective. 

Motion  for  the  appointment  of  a  trustee  of  a  policy  of  insmr- 
ance  on  the  life  of  Frederick  Alexander  Bower,  deceased, 
effected  by  him  on  his  own  life.  The  affidavit  stated  that  tbe 
deceased,  who  died  intestate  on  10th  August. 1885,  insured  his  life 
in  the  Australian  Mutual  Provident  Society  for  ^002.,  and  theie 
was  now  payable  on  the  policy,  which  was  dated  2nd  May  1872, 
6782.  14d.  It  was  stated  on  the  face  of  the  policy  that  it  was  ^ 
made  for  the  benefit  of  the  deceased's  wife  and  children.  The 
deceased's  widow  had  applied  to  the  society  for  payment  of  the 
6782. 148.,  but  the  Society  refused  to  pay  the  same  unless  a  tons- 
tee  was  appointed  in  accordance  with  the  provisions  of  sec.  14  of 
the  " Married  WomerCs  Property  Act" 

Neighbour,  in  support  of  the  motion — The  "  Married  Wom^*B 
Property  AcV  (No.  SSA),  sec.  14,  provides  that  where  a^polkj 
of  insurance  is  effected  by  a  married  man  on  his  own  life  and 
expressed  upon  its  face  to  be  for  the  benefit  of  his  wife  and 
children,  it  shall  enure  and  be  deemed  to  be  a  trust  for  the 
benefit  of  his  wife  for  her  separate  use,  and  of  his  chjldren, 
according  to  the  intereat  so  expressed.  That  section  ^iso 
authorises  the  Supreme  Court  to  appoint  a  trustee  to  r^ve 
the  money  from  the  insurance  company  when  it  becomes 
payable  and  to  give  a  receipt  for  it.  In  Re  Cragga  I  applied 
on  the  26th  of  June  1885  to  Williams,  J.,  in  the  ?w^ice 
Gourt,  for  an  order  for  the  appointment  of  a  trustee  in 
whom  to  vest  a  policy  of J[life  assurance  effected  by  William 
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.C.J.  Mr.  Frederick  Alexander  Bower,  a 
872  effected  a  policy  of  insurance  on  his  own 
3ssed  on  its  face  to  be  for  the  benefit  of  his 
He  died  on  10th  August  1885.  His  widow 
,tion  to  him.  Under  the  Act  No.  384?,  sec.  14 
be  Supreme  Court,  or  of  a  county  court,  might 
tf  the  sum  insured.  The  Act  No.  828,  sec.  14 
ree  repeats  these  provisions — as  to  a  policy  of 
0  and  so  shall  create  a  trust — cleaving  a  doubt 
retrospectively  on  this  policy,  and  it  provides 
k  of  a  trustee  by  this  Court  under  the  ''Statute 
rhe  widow  has  applied  to  me  to  appoint  a 
IS  trustee.  I  rather  think  that  the  latter  Act 
so  as  to  defeat  rights  and  powers  given  under 
D.784.  (6)  16Q.B.D.234. 

02 


1885 

fn  re 
Bower's 
Policy. 


ch  stated  on  its  face  that  it  was  made  for  the  molesworth,  j. 
ad  children.  The  application  was  made  under 
i^red  having  died  shortly  before  the  applica- 
tne  into  operation  on  1st  January  1871.  In 
TTie  Married  Women's  Property  Act  1884" 
ed,  which  repealed  Act  No.  384;  sec.  14  of 
c.  14  of  No.  384  and  provides  that  the  receipt 
appointed,  or  in  default  of  such  appointment, 
ice  to  the  insurance  office,  the  receipt  of  the 
isentative  of  the  insured,  shall  be  a  discharge 
J  sum  secured  by  the  policy  or  for  the  value 
r  in  part.  The  question  raised  was  whether 
^'s  executors  was  a  sufficient  discharge  to  the 
icy  was  effected  before  the  Act  No.  828  came 
His  Honour  thought  that  the  Act  of  1884 
spective  to  that  extent,  and  that  the  executors' 
it,  and  that  it  was  not  necessary  to  appoint 
the  money.  It  has,  however,  been  decided  in 
jarallel  Act  there  (45  &  46  Fie.,  c.  75)  is  not 
lonv,  Winslow  (a) ;  Ttii^vM  v.  Forman  (6). 

Cur.  adv.  vuU. 


1886 
Feb.  1. 


i\ 


I'  . 


Digitized  by  VjOOQIC 


212 


SUPREME  COURT :  VICTORIA. 


[V.L.R. 


MOLEswoRTH.  J.  the  former.  The  mode  of  proceedmg  is  not  important,  as  I  could 
make  an  order  under  either  Act.  But  I  should  require  the  pro- 
duction of  the  policy  and  evidence  that  no  trustee  has  been 
appointed.  I  should  wish  to  have  the  names  and  ages  of  the 
children. 


1SS6 

In  re 
Bowkb's 
Policy. 


Feb.  18. 


The  application  was  now  renewed  upon  a  further  affidavit  of 
the  widow  stating  that  there  were  six  children  whose  names 
were  stated  and  whose  ages  rauged  from  twenty-five  to  nine 
years.  The  policy  was  also  produced  and  was  on  a  printed  form 
with  the  words  "  This  policy  is  eflfected  by  the  assured  for  the 
benefit  of  his  wife  and  children"  written  along  the  margin.  No 
trustee  of  the  policy  was  ever  appointed  by  the  assured. 


Neighbour,  for  the  motion — The  proposal  is  to  appoint  William 
Ardlie  trustee;  his  verified  consent  to  be  appointed  has  beea 
filed. 

MoLESWORTH,  A.C.J.  I  will  require*  a  further  affidavit  that 
the  condition  endorsed  in  the  margin  was  attached  at  the  time  of 
making  the  policy. 


Feb.  25.  The  required  affidavit  having  now  been  filed.  His   Honour 

granted  the  application. 


Solicitors :  Briggs  <Ss  Snowball 


A.  J.  A. 
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FERGUSON  V.    UPTON. 

tctst—Option  to  purchase  "within  one  month** — Mistake. 

i  lessee  *'  the  option  to  purchase  the  same  at  the  expiration 
of  ...  .  the  said  purchase  to  be  made  within  one 
of  the  said  lease," 

Lad  a  right  to  purchase  if  he  declared  his  option  within  one 
d  expired. 

a  written  instrument  is  sought  on  the  ground  of  mutual 
he  person  alleging  mistake  to  clearly  make  his  case  out. 

r  Ferguson  against  Thomas  Upton  to  enforce 
5  of  an  agreement  for  the  sale  of  land,  having 
jet  to  Vere-street  Collingwood,  or  to  recover 
breach  thereof. 

^mber  1879  the  defendant  leased  the  land  in 
ntiflFfor  six  years  at  a  rent  of  14Z.  per  annum, 
'erguson  having  the  option  to  purchase  the 
ion  of  the  lease  for  the  sum  of  51.  128.  6d,  per 
lase  to  be  made  within  one  month  of  the  ex- 
lease." 

on  the  11th  September  1885,  and  on  the  15th 

bhe  plaintiif  s  solicitor  wrote  to  the  defendant 

>n  of  the  defendant's  title,  and  intimating  that 

be  proceeded  with.      No  reply  was  sent  to 

he  next  day  the  defendant  wrote  to  the  plain- 

the  land  at  a  higher  price  than  that  men- 

On  the  22nd  September  the  plaintiff  gave  to 

nal  notice  of  his  intention  to  exercise  his  option 

rice  mentioned  in  the  lease,  and  the  defendant 

reupon  the  plaintiff  brought  the  present  action 

ance  of  the  agreement  to  sell  contained  in 

bmitted  that  on  the  construction  of  the  lease 
have  exercised  his  option  to  purchase  within 
11th  of  September  1885,  and  as  he  had  not 
purchase  had  lapsed:  that  if  the  construction 
r  alleged  that  the  option  might  be  exercised 
r  the  expiration  of  the  lease  that  was  a  mutual 
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MOLESWORTH,  J. 

1886 
March  1. 


!  : 
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^^'^^*^'  mistake,  for  it  was  intended  by  the  parties  that  the  option  8h( 
m  be  exercisable  only  within  one  month  before,  and  not  later  t 

one  month  before  the  lease  expired. 


IU80N 
K 

roN. 


Topp,  for  the  plaintiff— The  construction  of  the  clause  in  q 
tion  is  clearly  that  the  option  of  purchase  is  not  to  arise  till 
expiration  of  the  lease,  and  is  to  be  exercised  within  one  mc 
after  that  time.  That  is  the  way  an  option  to  purchase  in  a  1 
is  almost  invariably  put,  giviug  the  option  to  purchase  at 
expiration  of  the  lease,  and  the  time  within  which  it  is  t 
exercised  after  the  expiration.  The  defendant  never  during 
lease  or  in  the  correspondence  about  the  purchase  set  up  a  ca: 
mutual  mistake,  but  took  up  the  position  that  he  was  righ 
the  construction  of  the  lease. 

Isaacs,  for  the  defendant — The  view  put  for  the  plai 
puts  him  out  of  Court.  It  is  said  that  the  lease  gave 
the  right  to  exercise  the  option  of  purchase  at  the  expira 
of  the  lease,  the  purchase  to  be  effected  within  a  mo 
but  he  did  not  claim  the  right  to  exercise  the  option  until  t 
days  after  the  lease  had  expired.  If  the  construction  put  i 
the  lease  for  the  plaintiff  were  correct,  the  plaintiff  might ' 
till  the  last  day  of  the  month  after  the  lease  had  expired  be 
declaring  his  intention,  and  the  defendant  would  be  boun 
refuse  all  offers  of  purchase  until  the  month  had  expired,  in  o 
to  see  what  the  plaintiff  would  do.  The  most  reasonable 
struction  of  the  agreement  is  that  given  it  by  the  defendant, 
the  option  is  to  be  exercised  a  month  before  the  lease  expir< 
that  the  lessee  shall  have  an  option  of  purchase  at  the  expira 
of  the  lease  provided  he  gives  the  lessor  a  reasonable  notice  o 
intention  to  purchase.  The  defendant  never  intended  thai 
should  be  left  in  suspense  for  perhaps  a  month  after  the  exf 
tion  of  the  lease,  and  as  a  landlord  he  would  be  in  the  positio 
take  care  in  giving  the  lease  that  he  was  not. 

[MoLESWORTH,  A.C.J.     He  would  be  entitled  to  be  paid  a£ 
the  uncertain  period.] 

He  might  go  out  and  so  avoid  paying  rent,  and  still,  at  the 
of  the  time,  claim  the  right  to  purchase. 


Digitized  by  VjOOQIC 


voe;  xirj  XLix  vict.  2lB 

iTopp,  in  reply.  MouEswoRra^. 

1886 

MoLBSWORTH,  A.O.  J.    The  plaintiff  Ferguson  has  an  option  to  

pnidbase  at  the  expiration  of  the  leasefor  the  sumofso-and-so,*'the  Fkrouson 
said  purchase  to  be  made  within  one  month  of  the  expiration  Uftok. 
of  the  said  lease."  It  cannot  literally  mean  "  the  said  purchase." 
I  must  substitute  for  the  word  "  purchase"  the  words  "  option  of 
purchase/'  and  that,  I  think,  is-  the  best  meaning  I  can  put  on 
the  words.  It  is  that  the  option  to  purchase  is  to  be  made 
within  a  month.  But^  on  the  construction  put  for  the  defendant, 
"within  one  month"  would  mean  more  than  a  month — not 
less  than  a  month.  So,  with  some  doubt,  I  think  the  construction 
is  with  the  plaintiff,  that  he  had  an  option  to  purchase  if  he 
declared  the  option  within  one  month. 

Then,  as  to  mistake.  The  onus  lies  on  the  person  alleging 
mutual  mistake  to  clearly  make  his  (iase  out.  Now,  it  is 
perfectly  clear  what  the  plaintiffs  impression  was.  He  went 
as  a  matter  of  right,  thinking  he  had  the  right  to  purchase. 
Both  the  parties  were  to  see  that  their  intention  Was  properly 
eccpressed  in  the  contract.  I  will  decree  specific  performance,  the 
pbdntiff  consenling  to  take  the  defendant's  title ;  and  I  will 
give  the  plaintiff  his  costs  of  suit. 

Solicitor  for  plaintiff:  Clever  don. 

Solicitor  for  defendant :  K  W.  Best. 

A.  J,  A. 


I»  BB  THE  BUZOUCH  PATENT  DAMP-RESISTING  AND  ANTI-POULING  moleswobth,  J. 
PAINT  COMPANY  LIMITED,  Ex  pabtb  REUBEN  BARNARD.  ^^^^^  4  jg 

"  Tht  Companies  Statute  1864"  (No.  190),  $.  Wir—VolurUary  winding-up— Appli-  

cation  to  rectify  register — Opposition  by  liquidator. 

After  a  Tolontary  winding-up  of  a  company  incorporated  under  **  The  Companies 
BUUuU  1864  "  (No.  190,)  the  Court  will  under  sec.  114  of  the  Act  refuse  an  applica. 
tioii  to  reetaiy  the  register  of  the  company  hy  registering  a  trans  fer  of  shares  to  the 
■pplicant,  where  the  application  is  opposed  hy  the  liquidator. 

MonoN  on  behalf  of  Reuben  Barnard  for  an  order  directing 
The  Bozolich  Patent  Damp-Besisting'  and  Anti-Fouling  Paint 
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In  re 

BUZOUCH 

Paint  Cot., 
Ex  parte 
Babkabd. 


M0LE8W0BTH,  J.  Company  Limited  [and  William  Henry  Roberts  its  official  liqui- 
1880  dator  to  rectify  the  register  of  the  company  by  registering  the 

transfers  from  Thomas  King  Smith  to  the  applicant  of  3150  shares 
numbered,  &c.,  and  by  entering  the  applicant's  name  as  a  share- 
holder in  the  company  in  respect  thereof,  on  the  grounds  that  the 
shares  were  duly  transferred  to  the  applicant,  and  that  the  com- 
ipany  and  the  liquidator  had  been  applied  to  to  register  the 
transfers,  and  had  not  done  so. 

The  company  refused  to  recognise  the  transfer  on  certain 
grounds  set  out  in  the  affidavits,  and  the  liquidator  also  refused 
to  do  so. 

Several  points  were  raised  by  the  affidavits,  and,  in  argument, 
which  are  omitted  from  this  report  as  the  learned  Judge  did  not 
decide  them. 


Bryant,  in  support  of  the  motion. 

piOLESWORTH,  A.C.  J.  What  right  is  there  to  apply  when  the 
company  is  in  liquidation  ?] 

The  Court  has  power  to  grant  the  application  under  sec.  IH 
of  the  Act.  It  is  a  matter  entirely  in  the  discretion  of  the 
Court;  but  when  the  legal  title  of  the  applicant  is  clear  the 
order  ought  to  be  made :  Exp.  Shaw  (a) ;  Brighton  Arcade 
Coy.  V.  Bowling  (6) ;  Palmer's  Company  Precedente  (2nd  ed.) 
316;  Be  Oippaland  Steam  Navigation  Coy.,  Exp.  Chuck  (c). 
The  transfer  of  the  shares  was  made  before  the  winding  up. 

Topp,  for  the  liquidator  contra — ^Sec.  114  of  "  The  Companies 
Statute  1864"  (No.  190)  provides  :— 

"When  a  company  is  wound  up  voluntarily  the  company  shall,  from  the  date 
of  the  commencement  of  such  winding-up,  cease  to  carry  on  its  business  except  in 
so  far  as  may  be  required  for  the  beneficial  winding-up  thereof,  and  all  tnuDsfers  of 
shares,  except  transfers  made  to  or  with  the  sanction  of  the  liquidators,  or 
alteration  in  the  status  of  the  members  of  the  company,  taking  place  after  tiie 
commencement  of  such  winding  up,  shall  be  void." 

There  is  no  evidence  whatever  when  the  transfer  of  the  shares 
was  made — whether  it  was  before  or  after  liquidation.     The 

(a)  2  Q.B.D.  463.  (6)  L.R.,  3  C.P.  175. 

(e)  AtUe  Vol.  L,  Eq.  141. 
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section  also  regards  an  alteration  in  the  status  of  the  members  molesworth.j. 
which  would  not  take  place  by  the  mere  transfer  of  the  shares  isse 

before  winding-up,  but  by  the  registration  of  the  transfers  which 
in  this  case  have  not  yet  been  registered. 

Cur,  adv.  wU. 


HoLESWOBTH,  A.C.  J.  The  Buzolich  Patent  Damp-Resisting  and 
Anti-FoulingPaintCompany  Limitedis  beingwound  up  voluntarily 
under  the  Act,  and  this  is  an  application  made  by  one  Beuben 
Barnard  seeking  from  the  company  and  from  its  official  liquidator 
a  transfer  of  certain  shares  upon  the  register  of  shareholders  into 
his  name.  The  application  was  made  to  the  company  while  still 
in  existence  and  was  refused.  Afterwards  the  same  application 
was  made  to  the  official  liquidator.  ''  The  Companies  Statute 
1864"  (No,  190),  sec.  114,  says,  in  effect,  that  after  a  voluntary 
winding-up  no  application  shall  be  made  for  a  transfer  of  shares 
without  the  sanction  of  the.  liquidator,  and  I  think  this  applica- 
tion is  sufficiently  answered  by  the  fact  of  the  liquidator  being 
opposed  to  it.  It  is  very  important  that  quasi-legal  shares 
«honld  be  left  in  the  names  of  the  persons  in  whom  they  are 
standing  when  the  winding  up  takes  place.  There  appears  to  be 
a  very  sufficient  reason  for  the  latter  part  of  the  section,  that  after 
winding  up  no  transfer  of  shares  or  alteration  in  the  status  of 
the  members  shall  be  made  in  the  books  of  the  company  with- 
out the  sanction  of  the  liquidator ;  and  it  is,  I  think,  sufficient  to 
say  that  instead  of  consenting  to  this  application  the  liquidator 
is  opposed  to  it. 

I  refuse  the  application  with  costs  upon  that  ground,  and  give 
no  decision  upon  the  other  points  raised. 


In  re 
Buzolich 

Paint  Coy., 
Ex  parte 

Babkakd. 


March  18, 


Solidtors  for  motion :  Caeey  Jk  O'Halloran. 
Solicitors  for  liquidator :  Lynch  &  M'DonaJd, 


A.  J.  A. 
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m,J.  In  rb  the  MELBOURNE  BANKING  CORPORATION  Limited. 

*'The  Companies  StcUtOe  1864"  {No.  l90)^Voluniary  winding-up— Bemova 
|Q  official  liquidator  and  appointment  ofa^nother  in  his  pUice — Evidence, 

Where  an  application  is  made  to  the  Court  for  the  removal  of  an  o£5cial  li 
d«tor  under  a  voluntary  wiuding-up  of  a  company  incbi^nted  under  " 
Companies  Statute  1864"  (No.  190),  and  for  the  appointment  of  another  in 
place,  the  Court  must  be  satisfied  of  the  regularity  of  the  liquidation  and  of 
a^lk)intment  of  the  original  liquidator. 

Motion  for  an  Order  removing  Colin  Milne  Longmnir, 
official  liquidator  under  a  voluntary  winding-up  of  the  1 
bourne  Banking  Corporation  Limited,  and  appointing  W.  Shi 
the  acting  manager  of  the  City  of  Melbourne  Bank,  in  his  pi 
Since  his  appointment  as  official  liquidator,  Mr.  Longmuir  \ 
left  the  colony,  and  it  was  not  expected  that  he  would  return 
some  months.  In  the  meantime,  it  was  desired  that  assets  she 
be  realised,  and  it  was  necessary  to  appoint  another  liquid 
fbr  that  purpose. 

A  number  of  the  contributories  to  the  company  aslsented  to 
application. 

a'Beckett,  in  support  of  the  motion. 

Cur.  adv.  i«iJ 

^'  MoLESWORTH,    A.C.J.      An    application   has    been   made 

me  to  substitute  another  for  the  original  liquidator, 
proceedings  present  no  evidence  of  the  regularity  of  the  oi 
for  liquidation,  or  of  the  appointment  of  the  original  liquidi 
As  it  happens,  as  to  this  particular  company,  I  have  had  several 
plications  made  to  me.  One  was  against  Sir  Charles  MacMahoi 
which  a  multitude  of  objections  to  the  appointment  of  the  orig 
liquidator  were  made.  As  to  one  of  these  objections,  I  t 
decided  that  the  company  was  not  regularly  wound  up. 
judgment  was  appealed  from  to  the  Full  Court,  and  the  ma 
was  compromised  in  some  way  before  the  Full  Court  (a).  So 
as  Sir  Charles  MacMahon  is  concerned,  the  liquidation  ma} 

(a)  AnU  Vol.  XL,  610. 
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not  follow  that  it  is  good  as  regards  the  other  moleswobth,j> 
contributories.     There  is  no  evidence  whatever  18^ 

re  me  of  the  regularity  of  the  liquidation,  or  of 
of  the  original  liquidator.     I  therefore  refuse 


In  re 
Melbournb 

Bankino 
Corporation. 


nett,  Atteriborough,  Wilks  &  Nunn. 


A.  J.  A. 


Ji  GEORGE  WHITE  and  ANNIE  ELIZABETH 
WHITE,  Infants. 

Infants*  property— Maintenance— Breaking  in  on  corpus, 

to  which  infanta  are  entitled  Ib  very  smaU,  the  Court  wiU 
L  in  on  the  corpus  from  time  to  time  for  their  maintenance 


M0LESW0RTH,J. 
March  18,  26, 


)rder  authorising  William  John  Ward,  the  ad- 
>f  ^the  estate  of  Joseph  White  deceased,  to  pay 
penter  the  shares  in  the  estate  of  the  testator 
children,  William  George  and  Annie  Elizabeth, 
lOs.  4d.  each,  for  the  purpose  of  their  mainten- 
[  education. 

>ph  White  gave  devised  and  bequeathed  all  his 
estate  to  his  wife  Eliza  Jane  White  absolutely. 
October  1881,  having  pre-deceased  the  testator, 
I  leaving  several  infant  children,  the  youngest 
der  the  age  of  seven  years.  Letters  of  adminis- 
estate  of  Joseph  White  were  granted  to  William 
after  paying  debts  funeral  and  testamentary 
is  hands  a  balance  of  267i.  78.  9d,  of  which  each 
la  entitled  to  about  53Z.  10s.  4d.  Two  of  the 
ried  since  their  father's  death,  and  since  that 
igest  children  had  resided  with  their  brother- 
penter,  who  supported  and  clothed  them  at  his 
was  still  willing  to  do  so  till  they  attained  six- 
if  he  was  paid  their  shares  of  the  estate. 
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'H.J.  Wool/,  for  the  motion — ^The  children's  shares  are  so  small  tl 
they  could  not  be  maintained  out  of  the  income,  and  the  propo 
of  Carpenter  seems  best  for  their  interest.  The  Court  will,  whi 
the  estate  is  small,  make  an  order  breaking  in  on  the  corpus 
the  maintenance  of  an  infant:  Barlow  v.  Orant  (a);  E, 
Oreen  (5);  Be  Moylan  (c). 

Cur,  adv.  vidt 

6.  MoLESWORTH,  A.C.J.     This  is  one  of  those  applications 

behalf  of  infants  who  are  entitled  to  a  very  small  fund,  i 

encroaching  on  their  capital  for  their  maintenance  and  educati( 

Their  properties  are  about  50{.  each.     It  was  put  before  me  tl 

their  brother-in-law  was  willing  to  maintain  them  till  sixfa 

years  of  age  if  I  would  direct  their  shares  to  be  handed  over 

him.     I  am  not  disposed  to  accede  to  that,  for  if  he  died  withi] 

few  months  their  property  would  be  gone ;  but  I  have  prepai 

an  order  in  the  following  terms : — 

Upon  Jm.  Carpenter,  the  brother-in-law  of  the  infanta,  putting  into  the  hai 
of  Wm.  George  Ward,  the  adminiatrator  of  Joseph  White,  a  written  nndertak 
to  inpport  maintain  and  clothe  the  said  infants  respectively  until  they  resj 
tively  attain  the  age  of  seventeen  years,  let  the  said  Wm.  George  Ward  be 
liberty  from  time  to  time  to  pay  to  the  said  James  Carpenter,  out  of  the  reaped 
shares  of  the  said  infants  in  the  estate  of  the  said  Joseph  White,  such  mone^ 
may  be  necessary  for  their  respective  maintenance  and  clothing,  although 
croachingupon  the  capital  of  their  respective  shares;  and  let  the  said  Wm.  Geo 
Ward  be  at  liberty,  out  of  their  respective  shares,  to' charge  half  the  costs  of  1 
application  when  taxed  and  ascertained ;  refer  to  tax. 

The  meaning  of  this  order  will  be  that  the  administrator  m 
go  on  paying  enough  for  their  maintenance  and  education  as  i 
as  the  funds  will  go  although  encroaching  on  the  capital. 

Solicitor:  Donahoo. 

A.  J.  A 

(a)  1  Vem.  266.  (6)  IJ.  &  W.  263.  (c)  6  A.J.R.  67. 
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LIVESLEY  V.  LIVESLEY. 

Ward  of  Court — Apprtntice, 

eave  to  an  infant  ward  of  Court  to  become  an  apprentice, 
ley  was  wanted  for  the  purpose  of  the  apprenticeship. 

e  to  apprentice  an  infant  ward  of  Court. 

on  behalf  of  an  infant  defendant  in  this  suit, 
f  his  guardian^  for  liberty  to  apprentice  him  to 
\  doubtful  whether  it  is  necessary  to  make  the 
Court  as  none  of  the  infant's  money  is  asked 
plication  seems  to  have  been  granted  in  Ear- 
a),  but  the  question  of  the  necessity  of  the 
t  raised.  It  is  also  asked  that  the  costs  of  the 
)  paid  out  of  the  infant's  share. 
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M0LE8W0RTH,J. 

1886 
April  1. 
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Order  as  sought 
%er,  Darvcdl  Jc  Roberts. 

A.  J,  A. 

(a)  Kay  310  n. 

v.  OoodaU  a  sum  was  raised  and  paid  under  the  Order 
tmium  on  the  apprenticeship  of  the  infant. — Ed. 
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NT)  MORTGAGE  BANK  OF  VICTORIA  Limitbd. 

m  security  of  property  without  provision  as  to  repayment — 
rtgages —  Want  of  partiee—  Want  of  interest  in  pUUntiff, 

defendant  bank  to  mortgage  to  it  lands  which  he  purchased 
B,  and  upon  such  sub-sale  the  defendant  was  to  convey  to 
Bold,  he  paying  into  P.'s  account  at  the  defendant  bank  a 
lase-money  according  to  an  original  valuation  on  which  the 

loan  was  to  be  kept  as  a  distinct  account,  and  P.  was 
nrity  for  it  discharged  separately  upon  its  being  paid,  with- 
er Liabilities.  He  had  many  such  dealings  with  the  bank 
I,  and  on  that  day  he  applied  to  the  bank  for  a  loan  of 
9  several  absolute  conveyances  to  the  bank,  one  as  from  K, 
and  a  third  from  H.    On  12th  April  1877  P.  gave  the  bank 

sell  these  lands,  portions  of  which  were  subsequently  sold 


MOLESWORTH.J. 

Maroh  15,  17, 
19,  22,  23. 

April  6. 
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*H,  J.  by  the  bank.  On  5th  Febraary  1880,  having  made  over  all  his  property  to 
wife  to  secure  a  loan  by  her  to  him,  his  estate  was  sequestrated  and  he  obtii 
his  certificate  of  disoharge  on  10th  July  1880.  On  28th  November  1882 
purchased  from  his  official  assignee  all  his  property.  Subsequently  he  a 
several  tenders  to  the  bank  of  the  amount  due  on  the  d^850  loan  which  were  refi 
by  the  bank  unless  the  payments  were  received  as  on  his  general  account.  On  ac 

3B       against  the  bank  by  P.  with  P.'s  wife  and  B.  joined  as  oo«plaintiffs, 

^  Held  that  the  transaction  of  March  1871  was  not  a  mortgage,  but  a  loan  on 

security  of  property  without  any  provision  as  to  the  manner  of  repayment;  i 
many  reasons  for  consolidating  mortgages  and  tacking  subsequent  advances  ^ 
not  applicable  to  such  transactions ;  and  that  the  bank  was  not  entitled  to  i 
soUdate  its  securities. 

HM,  aiaOf  that  the  parties  really  interested  in  the  properties  conveyed  in  Mi 
1871  were  necessary  parties,  and  there  being  nothing  to  show  who  they  wei 
that  P.  was  a  trustee  for  them,  action  dismissed  without  prejudice. 

Action  for  redemption. 

The  plaintiff,  Hugh  Peck,  was  engaged  in  the  business 
speculating  in  land  by  buying  and  selling  it.  In  the  course  c 
he  did  business  in  the  name  of  his  wife  the  co-plaintiff  En 
Maria  Peck,  who  had  separate  property,  which  he  purchased  fi 
her  on  22nd  August  1872  for  15,000?.,  secured  by  his  be 
Before  1871  he  had  procured  the  co-plaintiff  Walter  Blain 
become  a  trustee  for  Mrs.  Peck  and  her  children,  but  t 
a  power  of  attorney  from  him,  and  dealt  with  the  li 
and  proceeds  at  his  discretion.  In  the  course  of  his  busii 
Hugh  Peck  had  many  dealings  with  the  defendant  the  L 
Mortgage  Bank  of  Victoria  Limited,  under  an  arrangement 
mortgage  to  it  lands  which  he  had  purchased  in  order  to  a 
divide  and  resell  in  allotments,  and  upon  such  sub-sale  to  get 
bank  to  convey  to  the  purchaser  the  land  sold,  upon  paym 
into  his  (Peck's)  account  with  the  defendant  bank  of  a  propori 
of  the  purchase-money  in  accordance  with  an  original  valu^t 
made  before  the  bank  advanced  the  money.  Peck  alleged  tl 
according  to  the  agreement  entered  into,  each  loan  was  to  be  k 
as  a  distinct  account,  and  that  he  was  entitled  to  have  the  secui 
for  it  discharged  separately  upon  the  loan  on  that  particv 
piece  of  land  being  paid,  without  regard  to  his  other  liabilities 

On  11th  March  1871  he  obtained  a  loan  of  8502.  from 
defendant  bank,  as  he  alleged,  on  the  same  terms  as  the  fon 
loan,  for  the  security  of  which  he  gave  the  bank  three  absol 
conveyances,  one  from  the  co-plaintiff  Blain,  another  from 
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Victoria. 


;iff  Mrs.  Peck,  and  a  third  from  J)avid  Henry,  moleswobth,  j. 
id  on  which  the  8501.  advance  was  made  we^re 
imejiader  the  general  arrangement,  and  on  12th 
ave  a,  i^tt^n  authority  to  the  bank  to  sell  the 
rther  portions  and  placed  the  proceeds  against 
sbtedness  to  it,  and  not  against  this  particular 
out  this  time  Peck  made  over  all  his  property 
1  5th  February  1380  an  order  was  obtained  by 
South  Wales  for  the  compulsory  sequestration 

filed  his  schedule,  and  made  an  affidavit  that 
;e.  Subsequently,  viz.,  qn  10th  July  1880,  he  got 

on  28th  November  ,1882  purchased  from  his 

his  property  for  30i. 

)  made  several  tenders  to  the  bank  of  more  than 
le  balance  of  the  8502.  and  interest,  and  sought 
icular  loan.  The.  bank  refused,  but  were  willing 
nt  as  on  his  general  account,  which  Peck  would 
;  brought  the  present  action,  to  redeem  the850Z. 
Peck  and  Walter  Blain  as  co-plaintiffs,  but  not 
iry  a  party. 

mr,  for  the  plaintiffs — iThe  plaintiff  Hugh  Peck 
ions  with  the  defendant  bank  all  entered  into 
ent  under  which  an  advance  was  made  by  the 
iff  of  certain  money,  to  secure  the  repayment  of 
F  transferred  absolutely  to  the  bank — though 
r — certain  land.  If  any  allotments  of  that  land 
|r  sold  by  the  plaintiff  the  bank  conveyed 
chasers,  and  placed  the  proceeds  against  that 
rhat  was  the  usual  course  of  dealing  from 
n  the  plaintiff  obtained  the  loan  of  SoOl,  on  the 
,  Portions  of  the  lands  transferred  to  secure  that 
lently  sold  by  the  plaintiff  and  by  the  bank 
)ut  it  appears  that  the  bank  departed  from  the 
>,  and  instead  of  placing  the  proceeds  against 
Lhey  placed  it  against  Peck's  general  indebted- 
prevent  such  an  occurrence  that  the  arrange- 
into,  and  it  is  submitted  that  the  bank  was  not 


!  ;■  ■(  f 
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RTH,  J.  entitled  so  to  act.     On  5th  August  1883  Peck  tendered  to  t 

5  bank  money  sufficient  to  repay  the  balance  of  the  loan  a 

~  interest,  and  demanded  the  return  of  the  unsold  portions  of  t 

land,  but  the  bank  refused  on  the  principle  that  they  were  < 

fAGE      titled  to  consolidate  their  securities  and  place  the  price  of  < 

^      lands  against  Peck's  entire  indebtedness.    It  is  submitted  tl 

the  tender  was  a  revocation  of  the  bank's  authority  to  sell.    T 

arrangement  made  between  the  parties  precluded  the  bank's  ri{ 

of  consolidating  its  securities.    Besides,  the  principle  of  consc 

dation  does  not  apply  unless  all  the  mortgaged  estates  belong 

one  person — even  if  there  is  a  connection  between  the  own 

such  as  that  between  Peck  and  Mrs.  Peck,  the  principle  does  i 

apply:  Per  James,  L.J.,  in    Re    Raggett,  eocp.    Williams  (i 

Gunimins  v.  Fletcher  (b) ;  Oreig  v.  Watson  (c). 

Webb,  Q.C.,  and  a*Beckett,  for  the  defendant — The  plaini 
Peck  has  never  during  the  whole  course  of  his  dealings  with  i 
bank  dissented  to  the  bank  dealing  with  the  interest  on  all  ( 
loans  in  one  account.  There  was  no  provision  in  any  arranj 
ment  between  them  for  Peck  to  demand  to  release  the  go 
securities  and  leave  the  bad  ones  on  the  bank's  hands,  and  it 
submitted  that  any  arrangement  entered  into  with  him  came 
an  end  on  his  insolvency,  and  that  the  bank  then  held  all  t 
lands  under  the  various  mortgages  to  secure  its  entire  indel 
edness.  He  has  now  only  the  same  rights  as  his  offic 
assignee  had,  and  the  assignee  could  not  have  asserted  his  rig 
to  redeem  any  securities  he  chose  and  leave  the  rest.  If  t 
action  is  considered  as  one  by  Peck  alone,  without  any  difficul 
as  to  title  or  his  insolvency,  and  all  the  lands  were  standi 
in  his  own  name,  then  it  is  an  action  by  a  mortgagor  asserting  1 
right  to  redeem  from  his  mortgagee  good  securities  only ;  and 
is  submitted  that  the  mortgagee  has  then  a  right  to  consolida 
the  various  securities.  The  doctrine  of  consolidation  is  la 
down  in  Fisher  on  Mortgages  (3rd  ed.),  630 ;  where  it  is  stat 
that  it  rests  on  the  principle  that  the  right  of  redemption  is  i 
equitable  right,  and  that  he  who  seeks  equity  must  do  equit 

(a)  16  Ch.  D.  at  p.  119.  (6)  14  Ch.  D.  699. 

(c)  AnU  Vol.  VII.,  Eq.  79. 
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y  Peck  was  payable  on  demand,  and  he  was  mole8worth,#. 
ed  to  pay  what  he  owed,  and  neglected  to  do  igsa 

;ands  in   the    same  position   as   an  ordinary 
s  made  default,  the  day  for  redemption  having 


itted  that  the  action  should  be  dismissed  on 
imely,  that  there  is  no  person  before  the  Court 
ui  recognise  as  having  any  right  to  bring  the 
\  insolvency  he  swore  he  had  no  interest  in  any 
it  his  assignee  had  none — ^and  Peck's  present 
e  as  that  of  his  assignee.  Nor,  if  that  state- 
>ath  be  disregarded,  is  there  anything  to  show 
iter^t  in  thii^  property.  Mrs.  Peck  and  Blain 
id  proprietors,  and  the  transfers  to  the  bank 
3m  and  not  by  Peck.  The  other  transferror, 
3t  a  party,  and  though  we  cannot  on  the  plead- 
at  of  parties,  still  we  may  refer  to  the  fact  to 
of  authority. 

ply — When  a  person  takes  a  mortgage  from 

necessary  for  that  other  to  disclose  any  trust. 

estopped  from  denying  the  title  of  the  mort- 

mk  cannot  now  say  that  Peck  was  not  the 

transferred  to  it. 

Cur,  adv.  vult 

.C.J.  Mr.  Hugh  Peck,  a  plaintiff  in  this  case, 
n  long-continued  speculation  buying  and  selling 
on  much  dealing  in  the  name  of  another  plain- 
Smma  Maria  Peck,  who  knew  little  of  business, 
perties  legally  conveyed  to  her  as  her  separate 
red  from  her  as  he  thought  fit,  but  she  had 
Btccount,  on  which  he,  I  think,  operated  in  her 
were  various  large  paper  dealings  between 
i  on  22nd  August  1872  purchasing  all  h6r 
for  15,000Z.,  secured  by  his  bond,  and  his 
roper ty  to  her  on  26th  August  1876.  He  was 
i  doing  his  business  in  the  name  of  his  wife, 
[  a  trust  in  the  co-plaintiff  Mr.  Walter  Blain, 
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MOLB8woRTH,j.  bcfore  1871,  who  coDsented  to  be  a  trastee  at  one  time  for  Mrs. 

1886  Peck,  afterwards  for  the  children,  but  in  whose  name  Peck,  being 

^^         armed  with  a  power  of  attorney  from  him,  has  without  consulting 

V.  him  carried  on  various  dealings,  making  conveyances  to  him,  and 

MoBTQAGE     selling  and  conveying  properties  from  him,  and  having  a  bank 

ViCTOBxL      account  in  his  name  on  which  he  operated  at  his  discretion. 

Peck  had  in  his  own  name  various  extensive  dealings  with 
banks,  especially  with  the  defendant  the  Land  Mortgage  Bank. 
His  arrangements  with  it  were,  he  says,  to  mortgage  to  it  lands 
which  he  purchased  in  order  to  resell  in  lots,  and  upon  such  sub- 
sale  to  get  the  bank  to  convey  to  the  purchaser  the  land  sold,  he 
paying  into  his  bank  account  a  proportion  of  the  purchase-money 
according  to  an  original  valuation  on  which  the  bank  made  the 
loan.  And  he  says  further  that  each  loan  was  to  be  kept  as  a 
distinct  account,  and  that  he  was  entitled  to  have  the  security  for 
it  discharged  separately  upon  the  loan  on  it  being  paid,  without 
regard  to  his  other  liabilities.  He  had  various  dealings  with  the 
bank,  which  discounted  bills  for  him  and  received  rents  from  his 
agent,  all  which  appeared,  as  I  take  it,  mixed  in  a  general  accouDt 
current. 

To  pass  to  the  particular  transaction  which  forms  the  subjeet 
of  this  action,  he  applied,  as  far  as  I  see,  acting  on  his  own 
account,  to  the  bank  for  a  separate  loan  of  8502.  about  11th 
March  1871;  he  says  on  the  same  terms  as  his  other  trans- 
actions. He  procured  three  several  conveyances  absolute  to  the 
bank— one  as  from  Blain,  another  from  his  wife,  another  as  from 
Mr.  Henry.  The  bank  got  the  title  of  these  lands  absolutely, 
and,  according  to  the  usual  and  very  unfair  practice  of  banks, 
gave  no  writing  to  Peck  qualifying  its  rights,  not  even  an 
acknowledgment  that  it  held  only  as  security.  The  provision  as 
to  his  selling  portions  of  the  lands,  and  the  bank  conveying  to 
his  purchasers,  getting  part  of  the  price  in  payment  of  his  debt, 
seems  to  have  been  carried  on,  for  a  time  at  all  events,  without 
dispute.  His  debt  to  the  bank  was  generally  increasing.  On 
12th  April  1877  he  gave  the  bank  a  written  authority  to  sell 
these  lands.  He  was  indebted  also  to  the  Bank  of  New  South 
Wales,  which,  on  5th  February  1880,  got  an  order  absolute  for 
the  sequestration  of  his  estate  as  an  insolvent.      He  filed  a 
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schedule,  which  stated,  as  a  result  of  his  shuffings  of  his  pro-  molesworth,  j. 
perty,  that  he  owed  the  defendant  over  12,700i.,  the  Bank  of  New  isse 

South  Wales  47,000Z.,  his  wife  15,000^.,  and  that  all  his  property         j^ 
had  been  made  over  to  his  wife.    However,  he  got  his  certificate         ^* 
on  10th  July  1880,  and  on  28th  November  1882  he  purchased      Moktoaoi 
from  Mr.  Halfey,  the  official  assignee,  all  his  property  as  for  302.      vi^ru. 
After  this  he,  acting  he  did  not  say  as  I  collect  for  whom,  made 
seyeral  tenders  to  the  bank  of  the  amount  which  he  alleged  was 
due  as  foi  the  loan  of  850Z.,  which  the  bank  manager  refused, 
coQsenting  to  take  the  payments  as  on  his  general  account. 

Taking  up  the  affair  as  if  Peck  was  solely  interested  and  the 
properties  granted  to  the  bank  in  March  1871  were  his,  I  would 
incline  to   adopt   his   contention  that  the   8602.    loan   was   a 
transaction  which  should   be   kept  separated    from   his   other 
dealings,  not   consolidated.    His    evidence   is  fortified  by  the 
hank  books  of  account  in  the  main,  though  the  interest  accounts 
were  in  some  degree  confused.    Mr.  Sincock,  as  manager,  wanted 
Peck  to  consent  to  have  the  loans  consolidated,  while  Peck  re- 
f  ased,  and  nothing  appears  to  have  been  done  as  to  consolida- 
tion; yet  Sincock's  successors,  refusing   appropriation   of  pay- 
ments, acted  as  if  there  had  been  a  consolidation.    The  transac- 
tion of  March  1871  was  not  a  mortgage ;  it  was  a  loan  on  the 
security  of  property,  without  any  provision  as  to  the  manner  of 
repayment.  Many  reasons  for  consolidating  mortgages  and  tacking 
subsequent  advances  are  not  applicable  to  such  transactions.    I 
would  be  disposed  to  say  on  this  point  that  Peck  was  right.    But 
as  to  the  right  of  the  present  plaintiffi  to  maintain  this  action  as  for 
redemption  I  cauMot  see  my  way.  I  see  no  sufficient  evidence  that 
Feck  had  any  interest  as  qv^asi  mortgagor  after  March  1871. 
Blain  and  the  wife  were  conveying  parties,  so  might  appear  to 
remain  interested  as  quasi  mortgagors.    For  that  reason  Henry 
should  be  deemed  interested.    I  have  no  evidence  that  he  parted 
with  his  interest,  how  he  got  it,  so  as  to  show  that  he  was  a 
trustee  for  any  other  person,  or  any  or  which  of  the  plaintiffs.    If 
it  should  be  in  any  way  inferred  that  Peck  had  any  interest,  he 
was  divested  of  it  by  his  insolvency,  and  does  not  now  pretend 
that  he  h&s  any  beneficial  interest,  nor  say  distinctly  for  whom 
Im  is  trustee.      His  wife  has  not  been  examined  to  say  what  her 
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^TH.j.  interest  as  quasi  mortgagor  was  or  is.  As  to  Blain,  he  is  bey( 
all  comprehension,  except  Peck's.  I  might  possibly  give  sc 
relief  in  an  action  so  framed  as  to  show  who  the  persons  re^ 
interested  in    the  properties  conve3'ed  in  March  1871  are,  i 

LOK  making  them  parties.  I  shall  dismiss  this  action  without  co 
and  without  prejudice  to  any  action  which  the  plaintiffs  or  ] 
sons  really  entitled  to  the  said  properties  may  bring. 

Action  dismissed,  without  c 
and  without  prejudice  to  t 
other  action  being  brough 

Solicitor  for  plaintiffs :  Bard/well. 
Solicitors  for  defendant :  Brake  dk  Oair. 

A.  J. 


:th.j.  In  rs  THOMAS  CAHILUS  Estatc 

2.  In/ant*$  maintenance — Breaking  in  on  corptu. 

Where  a  widow  mdmiiiiBtratriz  hmd  continued  to  live  with  her  children  on 
of  her  intestate  hosband  and  had  filed  no  accounts,  the  Court  refused  to  sane 
her  encroaching  on  the  corpus  of  the  children's  shares  of  the  estate  for 
maintenance. 

Motion  on  behalf  of  Julia  Cahill,  the  widow  of  Thomas  Ca 
deceased,  for  leave  to  encroach  on  the  corpus  of  the  shares  of 
infant  children  for  their  maintenance  and  education. 

The  applicant's  affidavit  stated  that  the  deceased  died  on 
July  1885  intestate,  leaving  surviving  herself  and  seven  child 
whose  ages  ranged  from  nineteen  years  to  one  year.  She  obtai 
administration  of  his  estate  on  30th  July  1885.  After  paym 
of  the  deceased's  debts  his  estate  amounted  only  to  741{.  5s.  1 
partly  real  estate,  on  which  she  and  her  children  had  since  li^ 
But  her  two  eldest  children,  the  only  ones  capable  of  assist 
her,  had  left  her,  and  she  was  unable  to  maintain  the  rest. 

Forlonge,  in  support  of  the  motion — The  application  virtuj 
is  that  the  widow  should  be  allowed  to  appropriate  to  herself 
70{.  which  represents  the  share  of  each  child  for  their  m^ 
tenanca     It  is  necessary  to  come  to  the  Court  for  advice  in  s 


Digitized  by  VjOOQIC 


VOLXIL]  XLTX  VICT.  229 

a  case:  2  Wma.  on  Exors.  (7th  ed.)  1409 ;  Walker  v.  WethereU  (a),  molesworth,  j. 
The  allowance    for    their    maintenance    is   to  be   determined  i886 

irrespective  of  their  mother's  means  of  support:     Douglas  v.  J^ 

Andreuw  (b).    Maintenance  was  ordered  out  of  corpvs  in  Re       Cahux's 
Neeion  (c) ;     Re    Moylan  (d!) ;     Exp,   Oreen  (e) ;     Barlow    v. 
^^  (/)  i  ^P'  Chambers  (g) ;  Bridge  v.  Brovm  Qi). 

Molesworth,  A.C.J.  This  is  a  case  in  which  an  intestate  left 
aome  real  property,  on  which  his  widow  has  continued  to  live 
since  his  death.  She  may  have  been  perfectly  right  in  so  doing, 
but  there  have  been  no  accounts  taken  in  this  matter.  She  has 
managed  everything  in  her  own  way,  and  the  Court  has  had 
no  control  in  the  matter,  but  now  she  comes  here  and  asks  me 
to  take  her  statement  as  true,  and  direct  the  capital  of  the 
children's  shares  to  be  encroached  on  for  their  maintenance.  There 
is  real  property,  which  she  thought  it  better  not  to  dispose  of, 
bat  she  does  not  ask  advice  as  to  that,  she  merely  wants 
me  to  indemnify  her  as  to  encroaching  on  the  corpus.  Executors 
and  administrators  very  often  do  everything  in  their  own  way 
and  then  come  to  the  Court  to  be  indemnified  about  something 
as  to  which  they  have  doubts.  The  jurisdiction  has  been  gradually 
flirust  on  me  of  advising  executors  and  administrators. 
Several  of  the  cases  cited  say  that  the  executors  would  be 
indemnified,  and  if  this  were  a  suit  for  administration  of  the 
estate  I  might  hold  this  administratrix  indemnified.  But  I  have 
to  consider  the  rights  of  seven  children,  and  take  care  that  the 
property  is  so  administered  that  these  rights  do  not  encroach  on 
one  another.  She  may  have  been  perfectly  right  in  doing  it  without 
asking  me,  but  I  am  not  going  to  indemnify  her  or  to  give  her 
advice  as  to  her  future  conduct ;  if  she  chooses  to  apply  their 
shares  as  she  suggests  she  can  do  so  at  her  own  peril. 

Applicaiion  refused. 

Solicitors:  Westley  Js  Demaine  for  Macoboy  Jk  Jones,  Sandhurst. 

A.  J.  A. 

(a)  6  Vee.  472.  (e)    IJ.  &  W.  253. 

(6)  12Beav.  310.  (/)  1  Vera.  256. 

(e)  6  W.W.  &  a'B.,  Bq.  319.  {g)   1  R.  &  My.  677. 

(<0  5  A.J.R.  67.  {h)  2  Y.  &  Col.  C.C.  181. 
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GROOM  V.  PATERSON. 
Act  No,  313,  «.  ^—Stock  mortgage—Stock  subsequently  brought  on  station. 

The  object  and  resnlt  of  sec.  6  of  the  ** Stock  Mortgage  Act**  (No.  313) ifl 
introduce  into  every  stock  mortgage  doly  registered,  unless  the  contrary 
expressed  therein,  a  most  stringent  form  of  the  clauses  commonly  inserted 
such  mortgages  respecting  stock  afterwards  brought  upon  any  station  occupied 
the  mortgagor  and  named  in  the  mortgage.  It  is  indifferent  whether  the  stationi 
which  the  stock  expressed  to  be  assigned  are  stated  to  be  depasturing  or  inten< 
to  be  depastured  are  mortgaged  or  not,  or  whether  the  stock  afterwards  brou 
thereon  during  the  continuance  of  the  security  are  of  the  same  kind  as  tl 
expressly  assigned.  All  are  to  be  covered  by  the  mortgage  unless  the  mortga 
at  the  time  of  entering  into  the  security  distinctly  stipulates  for  some  ot 
terms. 

Bemble :  The  effect  of  the  enactment  in  sec.  6  of  the  Act  No.  313,  that  a  r^ 
tered  mortgage  of  stock  shall  be  deemed  to  include  after-acquired  stock,  is 
greater  than  that  of  an  assignment  of  after-acquired  -stock  contained  in 
mortgage  itself,  which,  notwithstanding  the  **  Judicature  Act,**  creates  only 
equitable  interest,  which  would  give  a  complete  title  to  the  mortgagee  as  agai 
the  mortgagor,  or  anyone  purchasing  from  him  with  notice  of  the  mortgag 
interest,  but  not  as  against  an  innocent  purchaser. 

Action  by  Arthur  Champion  Groom  against  Alfred  Edw( 
Paterson,  for  damages  for  the  wrongful  deprival  of  sheep — 15 
13«.  for  their  value  and  74i.  7a.  for  their  detention  and  for  i 
wrongful  disposal  of  them  to  another  person — and  for  money  1 
and  received  for  the  use  of  the  plaintiflF. 

The  defendant  denied  that  he  had  wrongfully  deprived  i 
plaintiff  of  the  sheep,  or  that  he  had  received  any  money  for  i 
plaintiffs  use,  and  alleged  that  he  had  done  what  was  complaii 
of  by  the  plaintiffs  leave. 

The  plaintiff  joined  issue. 

jDr.  Madden  and  Forlonge,  for  the  plaintiff— The  plain 
claims  the  sheep  under  a  stock  mortgage  over  1100  head 
cattle  depasturing  at  Sutton  Forest  and  Warrigal  Creek  Static 
near  Sale,  in  Gippsland,  given  to  him  on  6th  November  1884 
one  Ignatius  Eeogh  to  secure  25002.  and  future  advances.  Tl 
stock  mortgage  included,  under  sec.  2  of  the  Act  No.  313,  she 
on  Warrigal  Creek  and  Sutton  Forest  Stations ;  and  under  s 
6  of  the  Act  would  include  sheep  placed  thereon  after  the  mo 


Digitized  by  VjOOQIC 


VOL.  XII.] 


XTiTX  VICT. 


231 


gage.  The  sheep,  the  subject  of  this  action,  were  sent  from 
those  stations  to  the  plaintiff  in  Melbourne,  and  there  sold  by 
him.  The  Court  virtually  decided  the  law  of  this  case  in  Oroom 
V.  Qreenlaw  (a). 


HOLROYD.  J. 

18S6 

Oroom 

V, 

Paterson. 


(a)  In  the  case  of  Oroom  v.  Oreenlaw, 
Hit  Honour,  on  5th  Augnat  1885,  gave 
judgment  M  foUowa  : — 

HoLROTD,  J.  Interpleader  issne,  to 
detenume  whether  the  sum  of  395Z.  Ss,, 
being  the  net  proceeds  of  the  sale  of 
1264  merino  wethers,  is  the  property  of 
the  plaintiff  as  against  the  defendant. 

By  an  indenture  dated  the  6th  of 
November  1884,  to  secure  the  principal 
mm  of  25002.  and  future  advances, 
Keogh  mortgaged  to  the  plaintiff  1100 
head  of  cattle,  therein  stated  to  be  de- 
pestonng  at  Sutton  Forest  and  Warn- 
pd  Creek  Stations  near  Sale  in 
Gippeland  under  the  principal  super- 
mtendence  of  the  mortgagor.  The 
eridenoe  satisfies  me  that  this  inden- 
ture was  executed  on  the  day  of  its 
date,  and  that  the  stamp  had  been 
iiBxed  previously  to  its  execution,  and 
was  Bubsequently  cancelled  by  Keogh's 
direction.  On  the  6th  December  it  was 
duly  registered  pursuant  to  the  Act  No. 
313;  and  it  contained  a  power  of  sale. 
The  mortgagor  made  default  in  pay- 
ment, and  the  power  of  sale  became 
exerdaable. 

Sec  6  of  the  Act  No.  313  enacts  that 
*'Erery  such  registered  mortgage  of 
>tock,  whether  expressly  including 
other  chattels  or  not,  shall,  unless  the 
eoDtrary  be  expressed  therein,  be 
deemed  to  include  not  only  the  stock 
or  stock  and  other  chattels  mentioned 
in  inch  mortgage,  and  the  increase  and 
pngeny  of  such  stock,  but  also  all 
■lock  and  other  chattels  belonging  to 
tile  mortgagor  his  executors  or  ad- 
Biinifltrators,  which  shall  after  the 
oxecation  of  such  mortgage,  at  any 
thne  during  the  continuance  of  the 
Mcority,  be  depasturing  or  be  at  in 
or  upon  any  station  comprised  or  men- 
tioned in  such  mortgage;  and  also  shall 
be  deemed  to  authorise  the  mortgagee, 
bii   executors    administrators    or   as- 


signs or  his  or  their  agent,  or  the 
agent  of  any  corporation  (being  such 
mortgagee),  on  the  happening  of  any 
event  on  which  any  power  of  sale  con- 
tained in  the  mortgage  deed  may  be 
exercised,  to  enter  upon  such  station 
and  take  possession  of  all  the  stock  and 
other  chattels  which  shall  or  may  for 
the  time  being  be  found  at,  upon,  or 
about  such  station,  and  which  shall 
belong  to  the  mortgagor  his  executors, 
or  administrators,  and  the  same  stock 
and  chattels  respectively  to  dispose  of 
under  such  power  of  sale."  The  object 
of  the  section  was,  and  I  think  jit 
has  been  accomplished,  to  introduce 
into  every  stock  mortgage  duly  regis- 
tered, unless  the  contrary  is  expressed 
therein,  a  most  stringent  form  of 
the  clauses  which  were  commonly  in- 
serted in  such  mortgages  respecting 
stock  afterwards  brought  upon  any  sta- 
tion or  stations  occupied  by  the  mort- 
gagor, and  named  in  the  mortgage. 
It  is  indifferent  whether  the  stations  on 
which  the  stock  expressed  to  be  assigned 
are  stated  to  be  depasturing  or  intended 
to  be  depastured,  are  mortgaged  or  not, 
or  whether  the  stock  afterwards  brought 
thereon  during  the  continuance  of  the 
security  are  of  the  same  kind  as  those  ex- 
pressly assigned.  All  are  to  be  covered 
by  the  mortgage  unless  the  mortgagor 
at  the  time  of  entering  into  the  security 
distinctly  stipulates  for  some  other 
terms.  By  sec.  2  the  word  "  stock"  is 
defined  as  including  *'any  sheep  cattle 
or  horses,"  and  the  words  "all  stock"  in 
section  6  must  necessarily  mean  all 
sheep  cattle  or  horses.  There  is  no- 
thing in  the  Act  to  indicate  that  a  mort- 
gagor may  escape  the  operation  of  sec. 
6  by  converting  a  cattle  station  into 
a  sheep  run. 

The  event  having  happened  on  which 
his  power  of  sale  might  be  exercised, 
the  mortgagee  entered  on  what  he  then 
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The  evidence  for  the  plaintiff  was  to  the  effect  that  th< 
sheep  formed  part  of  a  flock  of  2000  which  were  purchased 
Ignatius  Keogh  in  November  1884.  They  were  placed  for  so 
days  on  the  Warrigal  Creek  station,  and  afterwards  removed 
the  Cherry-tree  Flat  station,  about  ten  miles  distant  from  i 
Warrigal  Creek  station.    In  February  1885  the  sheep,  the  subj 


supposed,  and  now  asBerts,  to  be  part  of 
the  Warrigal  Creek  station  mentioned 
in  the  indenture,  and  there  seized  the 
1264  wethers  which  he  afterwards  sold. 
These  sheep  at  the  time  of  seizure  be- 
longed to  the  mortgagor,  and  had  been 
brought  by  him  upon  the  land  where 
they  were  seized.  The  defendant  claims 
the  proceeds  of  the  sale  as  the  assignee 
of  the  insolvent  estate  of  Keogh.  There  is 
no  dispute  as  to  the  place  where  the  sheep 
were  seized,  and  in  my  opinion,  if  that 
place  was  within  the  Warrigal  Creek 
station  mentioned  in  the  mortgage,  the 
Act  No.  313  justified  the  plaintiff  in 
seizing  them  and  selling  them  under 
the  power  of  sale  contained  in  the  mort- 
gage, and  the  proceeds  belong  to  him. 

But  the  defendant  denies  that  the 
Warrigal  station  mentioned  in  the  mort- 
gage included  the  place  of  seizure.  At 
the  date  of  the  mortgage  Keogh  occu- 
pied for  pastoral  purposes  a  continuous 
tract  of  Crown  land,  bounded  on  the 
west  by  the  Port  Albert  road,  on  the 
south  by  the  Warrigal  Creek,  on  the 
north  by  the  Prospect  station,  and  on 
the  east  by  the  sea.  This  tract  con- 
sisted of  three  runs  held  under  sepa- 
rate licences,  and  therein  described  re- 
spectively as  Sunville,  in  the  pastoral 
district  of  Gippsland  South,  Warrigal 
Creek  A  in  same  district,  and  Warrigal 
Creek  in  the  settled  districts.  The  run 
called  Sunville  in  the  license  formed  the 
eastern  division  of  what  had  formerly 
been  a  much  larger  station,  of  which 
the  greater  portion  lay  to  the  west  of 
the  Port  Albert  road  as  shown  on  two 
original  plans  produced  from  the  Lands 
department  and  marked  as  exhibits  E 
and  C.  The  plan  C  was  the  result  of  a 
survey  made  by  Mr.  Shakespear  for  the 
department  in  1864,  who  then  settled 
the  boundaries  of  the  runs  delineated  on 


his  plan  in  conjunction  with  the  o 
piers  of  those  which  adjoined  each  ot' 
The  position  of  the  Warrigal  Cree 
and  Warrigal  Creek  runs  can  be  idc 
fied  on  both  these  plans.  In  the  ] 
marked  £,  Warrigal  Creek  A  bears 
same  name,  and  Warrigal  Creek  ru 
called  Warrigal  Creek  B.  Plan  C  sfa 
a  run  called  Warrigal  Creek  No 
covering  the  same  area  as  Wari 
Creek  A  and  B  on  plan  £,  but  divi 
by  a  line  separating  the  settled  dist 
from  the  district  of  South  Gippsb 
Hoddinot,  the  father  of  one  of  the 
nesses,  was  the  owner  of  Sunville, 
afterwards  bought  the  Warrigal  Ci 
A  and  Warrigal  Creek  runs,  descri 
in  Keogh's  licenses,  and  worked 
whole  as  one  property  under  the  ni 
of  Sunville.  From  Hoddinot  the  tl 
runs  passed  through  successive  ow 
to  Keogh,  who  got  the  whole  as 
property,  and  worked  it  all  toget 
Two  or  three  witnesses  deposed  ' 
they  had  known  the  whole  for  n 
years  as  Sunville  ;  others  that  they 
known  it  as  Warrigal  Creek;  one 
ness,  Patterson,  that  he  knew  i1 
comprising  three  runs  in  Bath's  ti 
who  was  an  intermediate  owner  betf 
Hoddinot  and  Keogh.  The  plai 
said  he  always  understood  Wan 
Creek  station  to  comprise  the  three  i 
as  one  general  name.  But  the  i 
where  the  sheep  were  seized  was  wii 
that  portion  of  Keogh's  territory  wl 
he  held  by  license  as  the  Warrigal  Ci 
run,  and  therefore,  whether  the  nu 
that  name  mentioned  in  the  stock  m 
gage  meant  the  whole  area  comprise 
his  three  licenses  or  only  that  compr 
in  one  of  them,  the  sheep  were  sei 
on  a  run  mentioned  in  the  mortgi 
and  the  proceeds  of  sale  belonged  to 
plaintiff. 
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of  the  action,  were  sent  to  Melbourne  for  sale,  and  were  consigned     holroyd,  j. 
to  the  defendant.  issa 

At  the  close  of  the  plaintiff's  case, 


Webb,  Q.G.,  and   Ooldsmith  for  the  defendant,  asked  for  a 
nonsuit — The    stock    mortgage  is    dated   6th  November,  and 


It  would  not  have  been  necemary  for 
me  to  enter  so  minately  into  the  fore- 
going details  bnt  for  the  mortgagor's 
«Tidenoe  as  to  what  he  meant  by  the 
Wsmgsl  Creek  mn  or  station.  The 
plans  S  and  G  both  show  a  mn  called 
Waiiigal  Creek  Sonth,  lying  to  the 
toath  of  the  creek,  bnt  of  smaller  extent 
in  £  than  in  C.  In  both  plans  it  is 
bonnded  on  the  north  by  the  Warrigal 
Creek,  bnt  on  plan  C  it  stretches  from 
the  beach  to  the  Port  Albert  road.  This 
mn  was  formerly  owned  by  Taylor,  from 
whom  it  came  into  the  possession  of 
Patrick  Brennan.  A  license  (exhibit  1 1 ) 
wu  prodneed,  purporting  to  be  granted 
to  Brennan  for  the  occupation  of  a  run 
described  as  Warrigal  Creek  A  in  the 
settled  district.  Where  this  second 
Warrigal  Greek  A  may  have  been  I 
cannot  telL  There  is  no  run  on  any 
plan  to  correspond  with  it,  and  no  evi- 
dence was  adduced  to  indicate  where  it 
was  situated.  I  will  assume  that  it  is 
identical  with  the  run,  Warrigal  Creek 
South,  actually  occupied  by  Brennan, 
as  that  is  the  only  view  favourable  to 
the  defendant's  case.*  The  license  bears 
an  endorsement  signed  by  Brennan,  pur- 
portbg  to  transfer  the  run  to  Keogh, 
bat  the  transfer  was  not  accepted  by 
Keogh,  and  consequently  not  registered. 
On  the  4th  of  October  1884  Brennan 
transferred  to  Keogh,  by  an  instrument 
wider  the  "  Transfer  oj  Land  StatuU," 
leveral  freehold  allotments  in  the 
parishes  of  Woodside  and  Darriman, 
lying  aome  to  the  north  and  some  to  the 
aoath  of  the  Warrigal  Creek,  but  aU  in 
the  vicinity.  The  allotments  lying  to 
the  south  of  the  creek  are  all  within  the 
area  of  the  Warrigal  Creek  South  run  as 
•hown  on  plan  C.  On  the  7th  of  Octo- 
ber 1884  Keogh  obtained  a  certificate 
o!  title  to  these  allotments,  and  on  the 


same  day  another  certificate  of  title  to 
the  Woodaide  pre-emptive  section,  which 
had  been  also  transferred  to  him,  but 
which  lies  a  good  way  to  the  aouthward. 
On  the  4th  October  1884  Keogh  mort- 
gaged all  the  allotments  which  were 
afterwards  included  in  the  two  certifi- 
cates to  the  plaintiff  to  secure  3500^.,  a 
portion  of  which  sum  was  covered  by 
the  stock  mortgage.  Keogh  says  that 
the  Warrigal  Creek  run  mentioned  in 
the  stock  mortgage  included  only  such 
of  these  freehold  allotments  as  lie  to  the 
south  of  the  Warrigal  Creek,  excepting 
the  Woodside  pre-emptive  section,  and 
no  licensed  Crown  lands.  I  cannot  agree 
with  him,  and  I  cannot  believe  that  he 
had  any  such  idea  in  his  mind  when  he 
executed  that  mortgage.  These  allot- 
ments have  never  been  known  to  any- 
body as  the  Warrigal  Creek  station,  or 
as  forming  a  separate  station  at  all.  The 
plaintiff  states  that  Keogh,  when  he 
first  proposed  a  mortgage  over  the  cattle, 
told  him  he  intended  to  turn  out  the 
breeding  cows  and  the  young  cattle  on 
the  run,  and  never  said  or  indicated  that 
Warrigal  Creek  station  included  only 
the  freehold  lands  on  the  south  side  of 
the  creek.  Nobody  could  have  guessed 
that  Keogh  thought  so,  and  he  could 
not  have  imagined  that  the  plaintiff 
supposed  so.  I  must  add  that  wherever 
there  is  a  conflict  of  testimony  between 
the  plaintiff  and  Keogh,  I  believe  the 
former.  Keogh  made  some  singular  and 
improbable  statements  in  his  cross-ex- 
amination, as  to  all  of  which  he  was 
contradicted,  and  as  to  some  by  two 
witnesses.  It  was  pressed  upon  me 
that  plaintiff  was  acting  for  a  body  of 
creditors,  and  that  Keogh  was  quite  a 
disinterested  person.  He  appeared  to 
me  to  take  a  very  active  interest  in 
the  case,  and  I  am  not  aware  whether 
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^  there  is  no  evidence  that  these  359  sheep  were  on  the  stat 
at  that  date.  The  mortgage  purports  to  be  of  cattle  of  a  cert 
brand,  and  it  cannot  be  contended  that  sheep  with  that  bn 
were  included,  because  after-acquired  property  is  not  touched 
the  mortgage.  These  359  sheep  were  merely  travelling  stock  t 
were  not  depasturing  on  the  station.  But  even  if  they  bad  beei 
depasturing  they  were  removed  from  the  station — consigned 
the  mortgagor  and  not  the  mortgagee.  The  right  of  the  mortga 
never  accrued  at  all — the  sheep  were  never  seized  and  were  : 
therefore,  in  his  possession,  so  that  sec.  6  of  the  "Stock  Mortg 
Act "  could  apply  to  them.  The  section  cannot  have  any  lai 
effect  than  if  the  words  there  used  were  included  in  the  mortg 
itself.  The  mortgagee  has  no  title  to  the  sheep  by  virtue  of  tl 
merely  being  on  the  station,  provided  they  are  removed  fi 
the  station  before  he  takes  possession :  Goodman  v.  Power 

[HoLEOTD,  J.  It  is  the  very  foundation  of  an  equits 
mortgage  that  they  need  not  be  taken  possession  of :  Holroyi 
Marshall  (c)]. 

The  Judicature  Act  has  not  abolished  -the  distinction  betw 
legal  and  equitable  interests,  and  the  grant  of  future-acqui 
chattels  confers  only  an  equitable  interest,  and  if  before 
grantee  takes  possession  the  legal  estate  becomes  vested  in  anot 
person  without  notice,  the  latter  becomes  the  owner  thereof  b 
at  law  and  in  equity:  Joseph  v.  Lyons  (d) ;  Hallos  v.  Robinson 
In  the  case  of  Groom  v.  Greenlaw  (/)  the  mortgagee  did  ti 
possession,  and  so  prevented  the  rule  applying. 

[HoLROYD,  J.  Those  cases  all  refer  to  there  being  no  notice  i 
turn  on  that.] 

In  this  case  there  is  no  evidence  whatever  of  any  notice  of 
plaintiff's  claim. 

there  are  any  other  oreditors.    My  de-  claimed   with    costs.      Order  that 

cision  is  not  influenced  in  the  slightest  3952.  S«.  paid  into  Court  be  paid  to 

degree  by  any  such  considerations.    The  plaintifif. 

plaintiff,  as  mortgagee,  is  either  entitled        (6)    1  W.  k  W.,  Eq.  96. 

to  the  proceeds  of  the  sale  of  the  sheep        (c)    10  H.L.  Cas.  191. 

which  he  seized,  or  he  is  not.    In  my        {d)    15  Q.B.D.  2S0. 

opinion  he  is ;   and  I  direct  that  judg-        (e)    15  Q.6.D.  28S. 

ment  be  entered  for  him  for  the  amount        (/)    Supra  p.  231  n. 
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Dr.  Madden,  for  the  plaintiif,  contra — Sec,  6  of  the  Act  pro- 
vides that  as  soon  as  any  stock  shall  be  depasturing  at  any  time 
dnring  the  continuance  of  the  security  they  shall  be  included  with 
the  other  stock  in  the  mortgage.  That  section  in  effect  ear- 
marks the  cattle  as  soon  as  they  come  upon  the  station,  and  vests 
their  legal  ownership  in  the  mortgagee. 

HoLROTD,  J.  I  might  reserve  some  simple  question  as  to 
whether  the  effect  of  this  section  was  to  give  a  legal  or 
equitable  title  to  after-acquired  property.  But  I  would  rather 
hear  the  case  out  and  reserve  some  short  point  of  law  if  I  can 
find  any  which  I  think  will  dispose  of  it. 

Eyidence  for  the  defendant  was  then  called,  and  was  to  the 
effect  that  the  sheep  were  sent  by  John  Keogh  of  Bruthen,  to 
the  defendant  a  stock  and  station  agent,  for  sale ;  that  the  defen- 
dant had  advanced  1002.  on  them  without  any  knowledge  of  the 
plaintiff's  claim,  and  had  sold  them  in  the  ordinary  course  of 
business  before  he  received  any  intimation  of  that  claim. 

Welb,  Q.C.,  and  Oold&mith,  for  the  defendant — The  sheep,  the 
sabjeet  of  this  action,  were  merely  on  Warrigal  Creek  station  in 
trwMitu,  and  would  not  be  included  in  the  stock  mortgage.  The 
sixth  section  of  the  Act  (No.  313)  shows  that  the  possession  of 
the  stock  is  not  in  the  mortgagee,  for  he  has  to  enter  and  take 
possession  under  it.  The  defendant  innocently  advanced  money 
on  the  sheep,  and  innocently  sold  them,  and  it  is  submitted  that 
he  is  entitled  to  judgment. 
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Forlange,  in  reply. 


Cur,  adv.  vult 


HoLROYD,  J.  The  defence  to  this  action  was  substantially 
that  the  plaintiff  had  never  had  any  legal  or  equitable  title  to  the 
sheep ;  or  that  if  he  ever  had  an  equitable  title,  it  was  defeated 
either  as  to  the  whole  proceeds  of  sale  by  a  prior  claim  of  John 
Keogh  as  a  bond  fide  purchaser  without  notice  of  the  plaintiff's 
interest,  or  to  the  extent  at  least  of  the  defendant's  alleged  ad- 
vances on  the  sheep  by  his  own  prior  claim  as  such  a  purchaser. 
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I  adhere  to  the  opinion  which  I  expressed  in  the  case  of  Or 
V.  OreerUaw  (g)  as  to  the  construction  of  the  6th  section  of  the 
No.  313.  "  The  object  of  the  section  was,"  I  said,  "  to  intro< 
into  every  stock  mortojage  duly  registered,  unless  the  contrai 
expressed  therein,  a  most  stringent  form  of  the  clauses  w 
were  commonly  inserted  in  such  mortgages  respecting  stock  f^ 
wards  brought  upon  any  station  or  stations  occupied  by 
mortgagor  and  named  in  the  mortgage.  It  is  indiffe 
whether  the  stations  on  which  the  stock  expressed  to  be  assij 
are  stated  to  be  depasturing  or  intended  to  be  depastured 
mortgaged  or  not,  or  whether  the  stock  afterwards  broi 
tliereon  during  the  continuance  of  the  security  are  of  the  £ 
kind  as  those  expressly  assigned.  All  are  to  be  covered  by 
mortgage,  unless  the  mortgagor  at  the  time  of  entering  into 
security  distinctly  stipulates  for  some  other  terms.  By  sectii 
the  word  'stock'  is  defined  as  including  'any  sheep  cattl< 
horses,'  and  the  words  'all  stock'  in  sec.  6  must  necess^ 
mean  'all  sheep  cattle  and  horses.'  There  is  nothing  in 
Act  to  indicate  that  a  mortgagor  may  escape  the  operatic 
sec.  6  by  converting  a  cattle  station  into  a  sheep  run." 

The  circumstances  of  the  case  of  Oroom  v.  Oreenlaw  difi 
materially  from  those  with  which  I  am  now  dealing.  In 
case  the  mortgagee  in  exercise  of  the  power  of  seizure  and 
conferred  upon  him  by  the  6th  section  of  the  Act  No.  313,  s< 
and  sold  certain  sheep  which  he  found  upon  the  Warrigal  sta 
that  being  one  of  the  stations  mentioned  in  his  mortgage ; 
the  proceeds  of  sale  were  claimed  by  the  assignee  of  Ke< 
insolvent  estate.  It  was  not  necessary  there  to  decide  whc 
the  enactment  in  the  first  part  of  sec.  6,  that  a  regist 
mortgage  shall  be  deemed  to  include  after-acquired  si 
vests  the  legal  ownership  in  such  stock  as  soon  as  i 
are  ascertained  by  being  brought  upon  the  station. 
Madden  contended  that  it  did.  I  agree  on  this  point  with 
Webb,  that  the  effect  of  the  enactment  is  the  same  as,  or  at 
rate  no  greater  than,  that  of  an  assignment  of  after-acqt 
stock  contained  in  the  mortgage  itself,  which,  notwithstan 
the  Jvdicature  Act,  would  create  only  an  equitable  intc 

ig)    Supra  p.  231  n. 
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Such  an  interest  would  give  a  complete  title  to  the  mortgagee  as 
against  the  mortgagor  or  any  one  purchasing  from  the  mort- 
gagor with  notice  of  the  mortgagee's  interest,  but  not  as  against 
an  innocent  purchaser :  Joseph  v.  Lyons  (h) ;  Halloa  v.  Robin- 
9on  (j) ;  Goodman  v.  Power  (k). 

The  defendant  disputed  the  plaintiff's  equitable  title  in  the 
first  place  on  the  ground  that  sheep  travelling  through  a  station 
cannot  be  said  to  be  brought  or  to  be  upon  it  within  the  meaning 
of  the  6th  section.  That  may  be  a  good  argument;  I  am  not 
prepared  to  say  that  it  is,  but  in  the  present  instance  it  is  not 
supported  by  facta  A  mob  of  over  2000  sheep,  of  which  the 
359  referred  to  in  the  pleadings  formed  part,  were  brought  upon 
the  Warrigal  Creek  station  to  be  there  depastured ;  and,  according 
to  Bowman's  evidence,  there  they  all  remained  for  upwards  of  a 
fortnight,  and  then  1000  odd,  of  which  lot  the  359  also  formed 
part,  were  drafted  out  and  sent  to  Cherry-tree  Flat  to  be  fattened. 
t)amaresq  asserted  that  the  1000  were  drafted  out  within  two  or 
three  days  after  the  arrival  of  the  mob  upon  the  station.  I  think 
Bowman  more  likely  to  be  accurate,  as  he  had  the  flock  under 
his  own  charge,  and  himself  drafted  out  those  which  were  des- 
patched to  Cherry-tree  Flat,  but  Dumaresq  does  not  pretend  that 
the  sheep  to  be  sent  to  the  Flat  were  selected  before  the  flock 
reached  Warrigal,  or  that  there  was  then  any  inmiediate  inten- 
tion of  travelling  any  of  them  further.  It  was  his  practice  to 
transmit  stock  from  time  to  time  from  Warrigal  to  Cherry-tree 
to  be  fattened;  and  that  was  done  in  this  instance. 

It  remains  for  me  to  consider  the  evidence  on  which  the 
defendant  sought  to  bar  the  plaintiff's  equitable  title.  What 
was  that  evidence  ?  Ignatius  Eeogh  the  mortgagor  was  called, 
and  deposed  that  he  sold  the  sheep  to  his  brother  John 
Keogh  on  the  last  Thursday  in  January  or  the  first  Thursday 
in  February ;  that  in  payment,  he  received  from  his  brother 
two  cheques  for  501,  each,  drawn  on  some  bank  at  Bruthen; 
that  he  got  one  cheque  cashed  by  somebody  at  the  Bull  and 
Mouth  Hotel  in  Bourke-street,  as  he  thought;  and  the  other, 
as  he  thought,  by  a  bookmaker  at  the  Elsternwick  Park  Races. 
He  supposed  the  cheques  were  paid,  as  no  demand  had  been 

{h)  15Q.B.D.  280.  (j)   lb.,  288.  {k)   1 W.  &  W.,  Eq.  96. 
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made  on  him  for  the  money.     He  did  not  remember  the  nai 

the  bank  on  which  the  cheques  were  drawn,  nor  the  name  ol 

bookmaker;    nor   indeed  would  he  speak  positively  as  tc 

place  where,  or  the  time  when,   either   of    the  cheques 

changed.      The   arrangement  with  his  brother  was,  he  sa 

verbal  one.      He   admitted  that  it  was   he    himself   wh( 

structed  Dumaresq  his  manager  or  overseer  to  take  the  i 

to  Melbourne  for  sale.      The  instructions,  he  said,  were 

veyed  in  a   letter  in  which  he  mentioned  that  he  had 

the  sheep  to  his  brother.     Dumaresq,  a  witness  favoural 

the  defendant,  recollected  no  such  letter,  and  did  not  1 

John    Keogh    as    having   anything    to    do   with   these   a 

At  the  time  of  the  transaction  between  the  brothers,  if  it 

occurred,  Ignatius  Keogh  was  verging  on  insolvency  or  act 

iasolvent.      According  to  Paterson's  story  John  Keogh 

to  him  on  the  9th  February,  told  him  that  he  was  tru( 

three  hundred  and  odd  sheep,  and   asked   him    to  mals 

advance  on  them.    Defendant  said  he  would  as  soon  as  he  1 

they  were  in  the  trucks  consigned,  and  did  in  fact  advance 

to  John  Keogh  on  that  evening.     In  cross-examination  he  s 

that  the  money  was  paid  to  John  Keogh  in  cash  between 

and  five  p.m.,  that  is,  after  banking  hours,  and  that  he  too 

acknowledgment ;   lOOL,  it  will  be  observed,  was  the  exac 

represented  by  the  cheques  which  Ignatius  Keogh  depos 

having  received  from  John.     On  the  following  morning  at  a 

early  hour  the  sheep  were  sold  to  Dudley,  and  John  Keogl 

at  the  yards,  as  Paterson  admits,  before  the  purchase-mone] 

paid.    Now  the  story  of  Ignatius  Keogh  and  the  story  o 

defendant  are  both  suspicious  and  improbable.     Neither  of 

is  corroborated  by  any  other  witness  or  by  any  scrap  of  wx 

That  there  was  a  genuine  sale  by  Ignatius  Keogh  to  his  bi 

John  I  have  not  for  a  moment  believed,  and  it  lay  on  Mr.  ] 

son  to  satisfy  me  that  he  had  really  advanced  money  o) 

sheep.    On  his  own  showing  he  was  grossly  negligent.    It 

unreasonable  to  suppose  that  he  knew  where  the  sheep 

from,  and  if  he  did  not  he  ought  to  have  inquired.    He  wa 

acquainted  with  Ignatius  Keogh,  and  was  well  aware  th 

owned  both  the  Warrigal  Creek  and  Cherry  tree-flat  stations 
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John  Eeogh  he  knew  very  little.    I  did  not  take  a  note  of  all 
the  questions  put  to  him  in  cross-examination  to  which  he  could 
give  no  satisfactory  answer,  but  he  was  quite  unable  to  explain 
why  John  Keogh  was  in  such  a  hurry  to  get  100/.  in  cash  on 
Monday  evening,  when  he  could  have  got  it  equally  well  between 
three  and  four  a.m.  on  Tuesday  morning ;  or  why  he  himself 
ran  the  risk  of  advancing  the  amount  without  inquiry,  without 
acknowledgment,  and  without  making  any  note  of  it.     He  was 
contradicted  on    important  points.     Both   Wilkie  and  Groom 
swear  that  he  never  said  a  word  to  either  of  them  about  having 
advanced  any  money.     His  own  version  is  that  he  told  Wilkie 
that  he  was  liable  for  the  trucks  (i.e.,  the  price  of  conveyance  of 
the  sheep  for  sale  to  Melbourne),  and  other  advances,  not  mention- 
ing any  specific  sum  or  advance.    His  own  statement  according 
to  his  own  version  was  deceptive.    The  sheep  had  been  sold  for 
1252. 13d.;  the  charge  for  the  trucks  was  121. 168.  6(2.,  and  no  one 
could  have  guessed  that  the  other  advances  referred  to  compre- 
hended a  lamp  sum  of  1007.  or  anything  like  it.     But  unless 
Wilkie  and  Groom  have  both  sworn  falsely,  and  I  don't  think  so, 
the  defendant  gave  to  each  of  them  quite  different  reasons  for 
desiring  to  carry  out  his  sale  to  Dudley,  and  reasons  in  the  face  of 
which  his  reticence  as  to  his  alleged  advance  is  inexplicable. 
Dudley  would  sue  him  for  not  completing  the  contract;    that 
was  his  reason  to  the  one.    Eeogh  would  sue  him  for  the  price ; 
that  was  his  reason  to  the  other.     But  the  most  extraordinary 
drcnmstance  in  the  present  case  is  this — that  with  a  cloud  of 
doubt  hanging   about   the  defendant,  the   one  witness   whom 
above  all   others  he  ought  to  have  called  he  has   not  called, 
and  has  not  suggested  the  slightest  atom   of  excuse   for  not 
calling  him.      John   Keogh   is   the  man  who  is  said  to  have 
bought  from  Ignatius,  and  to  have  borrowed  the  money  from 
Paterson.      This  man  would  have  been   the  Deus  ex  machind 
if  he  could  only  have  been  got  upon  the  stage.     The  neglect 
to  bring  him  or  to  excuse   his  absence  is  incomprehensible  to 
me  if  the  defendant  was  an  honest  witness  in  his  own  behalf. 

I  find  therefore  that  the  defendant  has  failed  to  prove 
either  that  the  sheep  sold  by  him  had  been  previously  pur- 
diased  by  John   Keogh,  or  that  he  advanced  any  money  to 
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John  Keogh  as  he  alleges.  He  sold  the  sheep  as  agent  for 
John  Keogh  according  to  his  own  account.  For  any  com- 
mission or  expenses  due  to  him  he  must  look  to  his  employer 
for  payment.  I  direct  that  judgment  be  entered  for  the 
plaintiff  for  the  sum  of  1251.  ISs.,  the  price  of  the  sheep,  with 
costs. 

Judgment  for  plaintiff  for  125?.  13a,  with  costs. 

Solicitors  for  plaintiff:  WUkie  &  Wilkie. 
Solicitors  for  defendant:  Watson  Jh  Morgan. 

A.J.  L 


HOLROTD,  J. 

March  22,  24. 
April  9. 


BROWNE  V.  M'KINLBY. 

LibelSUUement  made  in  Parliament  by  a  Minister  of  the  Crovm — Fair  eommfSkl^ 
Belief  in  truth  qf  Ubel— Mitigation  qfdamage9. 

A  statement  made  in  Parliament  with  regard  to  the  incapacity  of  a  ciTil 
servant  by  a  Minister  of  the  Grown,  in  answer  to  a  qaestion  put  to  him  by  s 
member  of  the  House,  left  it  open  to  doubt  whether  the  incapacity  was  mental  or 
physical  or  dne  im  any  caoses  for  which  the  cItU  senrant  conld  be  held  blame- 
worthy; but  a  statement  in  a  newspaper  referring  to  the  proceedings  in  Parlia- 
ment, held  him  up  to  ridicule  as  a  person  unfitted  for  any  employment 
whatever. 

Held,  that  that  was  not  fair  comment  on  a  person  whose  only  fault  was  that  be 
suffered  from  defective  eyesight;  and 

Quaere,  whether  it  would  be  fair  comment  in  any  case. 

Bernble :  If  a  man  assumes  that  anything  said  in  Parliament  Is  true,  and  on 
that  assumption  defames  his  neighbour,  not  by  a  report  of  what  waa  said^for 
that  is  privileged — but  by  comments  of  his  own  upon  it,  he  does  so  at  hii  oim 
risk. 

Semble :  Evidence  that  a  defendant  had  good  reason  to  believe  a  libel  whidi  he 
has  repeated  may  be  received  in  mitigation  of  damages. 

Action  by  Edward  Valantine  Browne,  lately  a  clerk  in 
the  Melbourne  Post-office,  against  A.  M'Kinley  and  Thomas 
Carrington,  the  proprietors  of  a  newspaper  called  the  Melboume 
Punch,  to  recover  damages  for  an  alleged  libel  that  appeared  in 
that  journal  on  the  9th  July  1885. 

The  libel  complained  of  was  headed  *'  An  Opening ;"   then 

followed : — 

'*  A  hard  case  was  submitted  to  the  Legislative  Assembly  by  Mr.  Laorena.  For 
the  last  six  months  a  fourth-class  officer  in  the  General  Post-office  has  aimply  sat 
on  a  stool  absolutely  doing  nothing,  except  signing  for  his  pay  at  the  end  of  the 
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moatlu  The  mune  of  this  anfortanate  ciyil  servant  is  £.  V.  Browne.  Mr.  Berry  in- 
formed the  House  that  Mr.  Laurens*  story  is  only  too  true.  Mr.  Browne  was  employed 
in  the  dead-letter  office  until  the  work  was  re -arranged  and  his  duties  handed  over 
to  a  boy.  A  place  was  provided  for  Mr.  Browne  in  the  money-order  office,  but  he 
did  Dot  feel  at  home  there,  and  they  sent  him  to  the  mail  office  at  his  own  request 
on  the  ground  of  incapacity.  The  Public  Service  Board  is  now  deliberating  whether 
Mr.  Browne  ought  not  to  be  removed  from  the  service  on  the  ground  of  unfitness 
for  duty."— The  Argtia. 

After  this  wa.s  printed : — 

*'Why  should  Mr.  Browne  be  sacked?  Every  man  has  his  use— Let  him 
iksnd  outside  the  General  Post-office  and  hang  out  his  tongue  for  people  to  wet 
stamps  on." 

There  was  also  above  the  letterpress  a  caricature  representing  a 
man  in  that  position.  The  case  was  tried  in  the  first  instance  in 
the  County  Court,  when  a  verdict  was  returned  for  the  defen- 
dants; but  on  appeal  to  the  Supreme  Court  it  was  held  that  the 
judge  had  misdirected  the  jury,  and  the  present  trial  was  ordered 
before  a  judge  of  the  Supreme  Court  (a). 

The  defence  was  that  the  publication  was  a  fair*  comment  on  a. 
public  matter. 

Hood  and  Dufy,  for  the  plaintiff. 

Isaacs,  for  the  defendant — The  plaintiff  occupied  a  public- 
positioD,  and  the  publication  was  merely  a  reference  to  that 
position,  and  was  a  fair  comment  upon  it,  conceived  in  the  public 
interest.  There  was  no  malice  whatever  in  it.  It  is  very 
excusable  to  believe  the  deliberate  statement  of  a  Minister  of 
the  Crown  made  in  Parliament,  in  answer  to  a  question,  even- 
though  the  belief  be  erroneous. 

Hood,  in  reply,  was  requested  by  the  Court  to  confine  his  remarks 
to  the  question  of  damages — If,  as  the  defendants  say,  there  was 
no  malice,  the  case  is  even  worse,f or  the  publication  was  recklessly 
made,  and  was  such  that  it  went  far  to  ruin  the  plaintiff  in  the 
public  estimation,  and  to  put  an  end  to  his  means  of  livelihood. 
Besides,  the  matter  was  sub  judice,  for  his  case  was  at  the  time 
being  considered  by  the  Public  Service  Commissioners,  who 
ultimately  removed  him  from  the  public  service.  Substantial 
damages  should,  on  all  these  grounds,  be  given  to  the  plaintiff. 

(a)  Supra  p.  36. 
V.LR.,Vol.  Xn.  Q 
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HoLROYD^  J.  In  this  case  I  shall  direct  that  judgme 
entered  for  the  plaintiff;  but  I  shall  consider  the  quest 
the  amount  of  damages  to  be  awarded  to  the  plaintiff.  I 
the  defence  of  fair  comment  altogether  fails.  An  extrac 
a  number  of  the  Argvs  newspaper  is  set  out  under  a  p 
and  then  there  are  some  words  of  comment  added, 
words  are: — "Why  should  Mr.  Browne  be  sacked? 
man  has  his  use.  Let  him  stand  outside  the  General 
office  and  hang  out  his  tongue  for  people  to  wet  stamp 
According  to  the  evidence  I  find  no  proof  of  mental  incapa( 
Mr.  Browne.  He  appears  to  have  suffered  from  defective  ey^ 
and  requested  his  superior  officer  to  fiud  him  some  emplo 
for  which  he  was  physically  fitted,  and  he  represented  t 
officer  that  he  had  been  removed  from  an  office  where  he 
perform  his  duty  to  an  office  where  he  could  not  do  so.  It 
my  business  to  enter  into  the  motives  of  the  departm 
removing  the  plaintiff.  The  extract  from  the  Argus  coni 
report  substantially  accurate  of  certain  statements  made  ii 
liament  by  Mr.  Berry  a  Minister  of  the  Crown,  a  fuller  acco 
which  is  contained  in  a  report  in  Hansard  which  has  been 
evidence.  From  that  it  appears  that  the  statements  made 
Berry  left  it  open  to  doubt  as  to  what  the  reasons  for  the 
tiffs  removal  were — whether  mental  or  physical  incapacity, 
causes  for  which  he  could  be  held  blameworthy.  But  th 
takes  it  for  granted  that  Mr.  Browne  was  a  perfectly  useles 
not  a  man  simply  suffering  from  some  physical  incapacit; 
assumes  that  he  has  been  guilty  of  something  discreditable  t 
self,  or  that  there  was  some  ground  dishonourable  to  hims( 
which  he  ought  to  be  removed  from  the  public  service.  I 
whether  that  would  be  fair  comment  in  any  event  on  any  i 
the  world,  but  certainly  not  fair  comment  on  a  man  whos 
fault  appears  to  have  been  that  he  was  suffering  from  del 
eyesight.  The  assumption  on  which  the  publication  was 
has  not  been  proved  to  be  true;  the  contrary  has  been;  an( 
the  statements  on  which  the  assumption  was  founded  ar< 
still  I  think  what  appears  in  this  paper  is  not  fair  commen 

Car,  adv.  t 
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HoLROTD,  J.  I  have  considered  what  damages  should  be 
awarded  in  this  case.  In  my  opinion,  as  the  law  now  stands  in 
Victoria,  if  a  man  chooses  to  assume  that  anything  said  in  Parlia- 
ment is  true,  and  on  that  assumption  defames  his  neighbour,  not 
hy  a  report  of  what  was  said,  for  that  is  privileged,  but  by  com- 
ments of  his  own  upon  it,  he  does  so  at  his  own  risk.  But  I  have 
not  decided  this  case  upon  that  doctrine.  It  was  contended  for 
the  defendants  that  to  believe  the  deliberate  statement  of  a 
Minister  of  the  Crown  made  in  Parliament  in  answer  to  a  ques- 
tion put  to  him  is  very  excusable,  though  the  belief  be  erroneous. 
There  would  be  force  in  that  argument  if  it  were  applicable. 
Evidence  that  a  defendant  had  good  reason  to  believe  a  libel 
which  he  has  repeated  has  frequently  been  admitted  in  mitiga- 
tion of  damages :  Charlton  v.  Watton  (b) ;  Saunders  v.  Mills  (c); 
MuUett  V.  Hvlton  (d);  Davis  v.  Cutbush  (e);  Smith  v.  Scott  (/). 
But  here  the  libel  is  in  the  comment,  and  the  comment  is  not 
only  libellous,  but  unfair,  assuming  every  word  uttered  by  the 
Minister,  as  reported  in  the  extract  from  the  Argus  on  which 
the  defendants  commented,  to  be  true  to  the  letter. 

The  Minister  s  statement  was  that  the  plaintiff  having  been 
deprived  of  one  place  in  the  post-office  owing  to  a  re-arrange- 
ment of  work,  and  another  having  been  provided  for  him,  he  had 
been  removed  from  the  second  "  at  his  own  request  on  the  ground 
of  incapacity."  Possibly,  as  has  now  been  proved,  the  plaintiff 
deserved  no  blame  for  his  self-imputed  incapacity,  which  was 
really  failing  eyesight.  The  author  of  the  libel  not  only  failed  to 
inquire  whether  the  plaintiff  deserved  blame  at  all,  but  held  him 
up  to  derision  as  a  creature  unfitted  for  any  employment  what- 
ever. The  comment  is  not  merely  a  piece  of  coarse  pleasantry — 
it  is  a  contemptuous  and  insulting  caricature,  aggravated  by^  a 
sarcastic  explanation,  and  can  bear  no  meaning  but  that  the 
plaintiff  is  a  degraded  dolt.  That  man  must  have  fallen  very 
low  of  whom  it  is  not  an  outrage  to  publish  that  he  is  fit  only 
to  dangle  out  his  tongue  for  other  people  to  wet  stamps  on.  But, 
said  the  defendants'  counsel,  the  libel  was  conceived  in  the  public 
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oYD,  J.     interest ;    its  object  was  to  get  rid  of  an  incompetent  pub 
5Sg  vant,  or  one  whom  the  author  supposed  to  be  incompetent. 

—  in  the  extract  commented  upon,  it  is  stated  that  the 

)WNK  '^  ^ 

V.  Service  Board  was  then  deliberating  whether  Mr.  Browne 

not  to  be  removed  from  the  service  on  the  ground  of  unfitr 
duty.  If  the  libel  was  intended  to  influence  the  deliberat 
the  board,  or  to  prejudice  the  opinion  of  the  public  agaii 
Browne  while  his  case  was  sub  judice,  that  would  aggrav 
wrong  done  to  him.  Mr.  Browne  claims  250Z.  damages.  ] 
2001.  not  excessive,  and  I  direct  that  judgment  be  entei 
the  plaintiff  for  that  amount,  with  costs. 

Solicitors  for  plaintiff:  Duffy  <k  Wilkinson, 
Solicitors  for  defendants :  Gillott  <k  Snowden. 


il  38. 


,Yi)  J.  M'GOUN  r.  SMITEJ. 

"h  29  Landlord  and  tenant — Agi-eement — Covenant— Condition— Covenant  not 
premises — **  FulJUling  a  cojidition" — Breach— Receipt  of  rent  after 
Waiver, 

One  of  the  clauBes  of  a  memoraQdam  of  agreement  between  a  land 
tenant  was  in  these  terms.  **  And  the  tenant  hereby  agrees  not  to  .  . 
make  or  suffer  to  be  made  any  alteration  to  the  premises  or  any  pari 
without  the  consent  in  writing  of  the  landlord,"  and  the  proviso  for  re-e: 
powered  the  landlord  to  put  an  end  to  the  tenancy  '*  if  the  tenant  do 
all  the  conditions  of  the  agreement." 

Heldy  that  the  andertaking  not  to  make  alterations  was  a  conditio: 
agreement." 

Held  also,  that  the  word  **  fulfil"  was  equivalent  to  '* perform,"  but  t 
meant  "give  full  effect  to  or  comply  entirely  with,"  and  that  both  addinj 
to  the  building  and  making  a  door  in  the  old  building  was  a  breacl 
covenant  not  to  make  alterations,  but  that  the  right  of  forfeiture  had  beei 
by  the  receipt  of  rent  after  the  landlord  had  known  of  some  alteration 
premises,  though  he  was  ignorant  of  the  extent  of  them. 

Action  by  landlord  against  tenant  to  recover  possession 
premises  let,  and  for  mesne  profits. 

By  memorandum   of  agreement  of    22nd   August    ISl 
plaintiff  George  M'Go,un  let  to   the   defendant  George 
Smith  the  premises  in  question,  which  consisted  of  a  padd( 
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which  was  erected  a  two-roomed  hut,  at  a  rent  of  58.  a  week,  pay- 
able four-weekly  for  three  years,  the  tenant  to  have  the  option 
of  continuing  for  a  further  term  of  three  years  at  the  same  rent. 
The  agreement  then  provided, 

"And  the  said  tenant  hereby  agrees  to  pay  all  rates,  and  to  keep  and  deliver 
up  at  the  end  of  the  term  the  premises  in  good  repair  as  at  present.  And  the  said 
teumt  hereby  agrees  not  to  sublet,  lease,  or  assign  over,  nor  in  any  way  dispose 
of  the  said  hut  and  paddock  and  premises,  or  any  part  thereof,  nor  make  noi' 
tufer  to  he  made  any  allercUion  to  the  said  hut  and  paddock  and  premises,  or  any 
part  thereof,  without  the  consent  in  writing  of  the  said  landlord.  And  it  is  hereby 
fsTther  agreed  that  if  any  rent  shaU  be  unpaid  at  any  time  or  times  when  due,  or 
if  the  said  tenant  do  not  fulfil  all  the  conditions  of  this  agreement,  the  said 
kodlord  shall  have  power  to  distrain  for  such  rent,  and  to  put  an  end  to  this 
tniDcy." 

The  plaintiff  alleged  that  the  defendant  had  broken  the  above 
agreement  by  making  an  opening  in  one  of  the  walls  of  the  hut 
for  the  purpose  of  a  doorway  without  the  consent  in  writing  of 
the  plaintiff  or  his  agent. 

The  defence  alleged  that  the  plaintiff  gave  his  consent  in  writ- 
ing to  the  making  of  the  opening,  and  that  after  the  alleged 
breach  he  also  waived  the  alleged  forfeiture  by  accepting  rent 
with  full  knowledge  of  the  alleged  breach,  and  stated  that  the 
defendant  would  object  that  the  term  of  the  agreement  said  to  be 
broken  yras  not  a  condition  within  the  meaning  of  the  clause 
(pving  power  to  determine  the  tenancy,  and  that  that  clause  only 
applied  to  terms  of  the  agreement,  which  were  affirmative, 
and  not  to  negative  terms,  &s  the  term  he  was  alleged  to  have 
broken  was. 

Tlie  plaintiff  joined  issue. 

Hood,  for  the  plaintiff. 

Hodges  and  Bryant,  for  the  defendant — The  agreement  not  to 
make  any  alteration  in  the  premises  is  not  a  breach  of  any  con- 
dition within  the  meaning  of  the  clause  of  forfeiture ;  that  clause 
is  applicable  only  to  affirmative  conditions,  and  not  to  negative 
conditions.  It  has  been  held  over  and  over  again  that  a  proviso 
for  re-entry  on  non-performance  of  a  covenant  does  not  apply 
to  a  negative  covenant,  that  there  is  no  re-entry  except  for 
a  breach  of  an  affirmative  covenant.  Doe  d,  Palk  v.  Marchetti  (a) ; 
(a)  1  B.  ft  Ad.  715. 
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West  V.  Dobb  (6) ;  Hyde  v.  Warden  (c) ;  Evans  v.  Davis  {d). 
In  the  last  case  Fry,  J.,  says  that  "  non-observance "  applies  to 
negative,  and  "  non-performance  "  to  affirmative  covenants, 

[HoLROYD,  J.  Here  the  words  are  "  fulfil  all  the  conditions  of 
the  agreement."  I  do  not  know  what  that  means  unless  it  refers 
to  negative  conditions.] 

The  plaintiff  lived  next  door  to  these  premises,  and  must  be 
taken  to  have  known  of  the  improvement  made  in  them,  and 
after  that  up  to  5th  October  he  accepted  rent,  and  thereby 
waived  any  objection.  Doe  d,  Sheppard  v.  Allen  (e);  MUes  v. 
ToMn  (/).  Besides,  his  agent  knew  of  the  alterations,  and  the 
knowledge  of  the  agent  is  the  knowledge  of  the  principal: 
OHffin  V.  Tomkins  (gr). 

Hood,  in  reply — Two  defences  were  raised  by  the  pleadings; 
first,  that  there  was  a  consent  in  writing,  but  that  has  now  been 
abandoned ;  and,  secondly,  that  there  has  been  a  waiver.  The 
fact  that  a  man  lived  next  door  would  be  primd  faoie  evidence 
that  he  knew  of  any  alteration ;  but  in  this  case  the  man 
himself  says  he  did  not  know,  and  the  position  of  the  premises 
was  such  that  he  would  not  see  it.  The  burden  of  proof  that  he 
did  know  is  then  cast  on  the  defendant.  The  mere  fact  that  he 
saw  the  improvements  and  agreed  to  let  the  tenant  go  on 
improving  the  building  is  not  a  waiver  of  any  objection  to  hiif 
knocking  a  hole  in  the  old  building,  as  this  defendant  did.  The 
plaintiff  is  entitled  to  a  verdict  and  to  mesne  profits  from  5th 
October  to  8th  December. 

Cur.  adv.  vuM, 

HoLROYD,  J.  The  plaintiff  is  seeking  to  recover  possession  of 
premises  let  to  the  defendant  by  memorandum  of  22nd  August 
1884,  alleging  the  breach  of  a  condition  which,  as  he  maintains, 
entitles  him  to  re-enter  under  a  proviso  for  re-entr3\  There  is 
a  clause  in  the  memorandum  whereby  the  tenant  agrees  amongst 


(6)  L.R.,  5  Q.B.  460. 

(c)  3  Ex.  D.  72. 

{d)  10  Ch.  D.  at  p.  767. 


(e)    3  Tftunt.  77. 
(/)  17  L.T.  N.S.  432. 
to)  42L.T.  N.S.  359. 
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other  tilings  not  to  make  or  suffer  to  be  made  any  alteration  to     holboyd>j> 

the  premises,  or  any  part  thereof,  without  the  consent  in  writing 

of  the  landloixi.    The  proviso  for  re-entry  empowers  the  landlord 

to  put  an  end  to  the  tenancy  if  the  tenant  does  not  fulfil  all  the 

omditions  of    the   agreement      The  premises  consisted  of   a 

paddock,  in  which  was  erected  a  two-roomed  wooden  hut.     The 

phdntiS  aveiTed  that  the  defendant  had  broken  his  agreement 

bj  making  an  opening  in  one  of  the  walls  of  the  hut  for  the 

purpose  of  a  doorway  without  the  consent  in  writing  of  the 

plaintiff.    The  defendant  does  not  deny  that  the  opening  was 

made,  nor  that  the  making  of  it  was   an  alteration  to  the 

pcnnises;  but  he  maintains  first,  that  the  alleged  breach  was  not 

a  breach  of  any  condition  within  the  meaning  of  the  clause  of 

forfeiture;    secondly,  that    this  clause  is    applicable    only  to 

affirmative  conditions  and  not  to  negative;    and  thirdly,  that 

the  breach  was  waived. 

In  my  opinion,  the  undei-taking  not  to  make  alterations  is  as 
much  a  condition  of  the  agreement  as  any  term  of  it.  All  the 
conditions  are  introduced  with  the  formula — ''And  the  tenant 
hereby  agrees,"  and  they  are  immediately  followed  by  the 
proviso  for  re-entry. 

Upon  the  second  point  a  number  of  cases  were  cited  showing 
much  diversity  of  opinion.  In  Doe  d.  Palk  v.  Marcheiti  Qi)  it 
was  held  that  a  proviso  in  a  lease,  empowering  the  landlord  to 
re-enter  if  the  tenant  should  by  the  space  of  thirty  days  next 
after  notice  for  that  purpose  make  default  in  performance  of  any 
of  the  clauses  therein  contained,  did  not  apply  to  negative  cove- 
nants; but  the  decision  was  based  entirely  upon  this — that 
default  could  not  arise  until  after  notice,  which  could  only  be 
reasonably  construed  as  a  notice  to  do  something.  The  reporter 
refers  in  a  footnote  to  a  passage  in  Co.  Litt.  (19th  ed.  by 
Butler)  303  b.,  as  follows : — "  A  man  is  bound  to  perform  all  the 
covenants  in  an  indenture;  if  all  the  covenants  be  in  the  affirma- 
tive, he  may  generally  plead  performance  of  all ;  but  if  any  be  in 
the  negative,  to  so  many  he  must  plead  specially,  for  a  negative 
cannot  be  performed."  In  West  v.  Dohb  (j)  the  proviso  was,  "in 
case  the  lessees  should  fail  in  the  observance  or  performance  of 
{h)  1  B.  &  Ad.,  715.  0)    L-R->  5  Q.B.  460. 
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the  covenants  on  their  part."  Channel,  B.,  was  clear  that  the 
proviso  referred  only  to  the  breach  of  an  affirmative  covenant, 
and  Eelly,  C,6.,  inclined  to  the  same  opinion.  A  similar  opinion 
was  expressed  by  Cockbum,  C.J.,  and  Brett,  L.J.,  in  Hydey, 
Warden  {k),  where  the  power  of  re-entry  was  given  in  the  event 
of  the  lessee  wilfully  failing  or  neglecting  to  perform  any  of  the 
covenants  on  his  part  to  be  done  and  performed.  There  the  word 
'"done"  may  have  interpreted  "perform,"  but  in  the  judg- 
ment of  Brett,  L. J.,  this  word  is  dropped  from  the  proviso,  and 
West  V.  Dobb  is  relied  on  as  an  authority.  In  Evans  v.  Davis  (i), 
Fry,  J.,  said,  "  In  almost  every  lease  the  proviso  for  re-entry  is 
expressed  to  be  in  the  event  of  the  non-performance  or  non- 
observance  of  any  of  the  covenants.  I  have  always  understood 
that  'non-observance'  refers  to  the  negative  covenants  and  'non- 
performance '  to  the  affirmative  covenants."  Upon  the  meaning 
of  the  word  "observe"  the  dictum  of  Fry,  J.,  is  in  direct  conflict 
with  the  opinion  of  Channel,  B.  I  venture  to  think  that  there 
has  been  some  confusion  of  ideas  between  the  covenant  or  obliga- 
tion itself  and  the  thing  which  the  covenant  binds  the  covenantor 
to  do  or  to  refrain  from  doing.  He  performs  the  obligation  by 
doing  that  which  he  is  bound  to  do  or  by  refraining  from  doing 
that  which  he  is  bound  not  to  do.  Martin,  B.,  took  the  same  view, 
and  in  the  case  of  Croft  v.  Luniley  (m),  which  was  not  cited, 
thus  expressed  himself : — '*  I  do  not  consider  there  is  any  inaccu- 
racy in  language  in  saying  that  a  man  has  performed  Iiis  covenant 
when  he  has  not  done  what  he  has  covenanted  not  to  do,  or  that 
he  made  default  in  performing  his  covenant  when  he  has  done  it. 
The  abiding  by  a  covenant  is  a  performance  of  it ;  the  non- 
abiding  a  non -performance."  The  clause  ran  : — "  If  the  lessee 
shall  make  default  of  or  in  the  performance  of  all  or  any  of 
the  other  covenants  which  on  his  part  are  or  ought  to  be  per- 
formed, observed,  and  kept,"  &c.  It  was  construed  by  Bramwell,  B., 
in  the  same  way  as  by  Martin,  B.,  but  apparently  on  the 
ground  that  the  meaning  of  "  performance "  in  the  first 
part  of  the  clause  was  extended  by  the  addition  of  the  words 
"observed  and  kept"  later  on.  In  former  days  conveyancers 
employed  a  multitude  of  words  where  one  or  two  would  have 
(ife)  3  Ex.  D.  72.  (Z)  10  Ch.  D.  at  p.  767.  (m)  6  H.L.C.  672. 
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sufficed.  In  old  provisoes  you  may  find  a  string  of  them,  such  as 
^'perform  observe  abide  by  fulfil  and  keep/'  or  more.  Speaking 
feom  my  own  experience  I  should  say  that  latterly,  since  fonns 
have  been  generally  shortened,  it  has  been  the  practice  of  many 
conveyancers  to  use  the  words  "perform  and  observe"  in  the 
«ense  indicated  by  Fry,  J.,  or  at  least  to  retain  the  word  "observe," 
in  addition  to  "  perform,"  in  order  to  obviate  any  diflBculty  about 
negative  covenants.  Strictly  "  observe"  cannot  be  confined  to  a 
native  covenant.  Its  meaning  is  not  to  refrain  from  doing 
something,  but  to  keep  an  obligation.  Here  however  the  word 
used  is  "fulfil."  Ex  necessittxte  Mr.  Hodges  admitted  no  dis- 
iinction  between  the  performance  and  fulfilment  of  a  promise.  In 
that  I  concur;  but  I  think  both  mean  giving  full  effect  to  it  or 
complying  with  it  entirely.  If  a  man  steal,  would  he  not  fail  to 
fulfil  the  eighth  commandment  ? 

I  am  sorry  to  have  to  address  myself  to  the  point  of  waiver, 
for  I  have  felt  great  doubt  about  the  facts ;  but  upon  the  whole 
I  think  the  plaintiff  was  aware,  before  he  accepted  rent  in 
October  last,  that  the  defendant  had  been  making  alterations  of 
some  kind  to  the  premises.  The  defendant  had  in  fact  added  a 
room  more  commodious  than  either  of  the  two  of  which  the  hut 
before  consisted,  and  had  constructed  the  door  of  which  the 
plaintiff  complains  in  the  back  compartment  or  skillion.  I  am 
not  sure  that  the  plaintiff  knew  of  this  door  having  been  con- 
stracted,  but  the  evidence  is  quite  as  strong  that  he  knew  of  this 
particular  alteration  as  of  the  other.  Both  alterations,  if  I  can 
distinguish  them,  seem  to  have  been  parts  of  a  scheme  of  im- 
provement designed  by  the  defendant  to  render  the  hut  fit  for 
babitation,  and  they  were  made  about  the  same  time.  The 
improvement  as  a  whole  was  beneficial  to  the  plaintiff,  and  he 
was  not  curious  to  inquire  what  was  being  done  as  long  as  he 
thoQght  it  was  something  beneficial  to  himself.  The  whole 
improvement  was  a  breach,  and  eveiy  part  of  it  was  a  breach  of 
the  agreement,  but  I  cannot  select  any  pai-ticular  portion  as  a 
separate  breach  unknown  to  the  plaintiff  when  the  rent  was 
accepted.  Of  the  judges  who  were  consulted  by  the  House  of 
Lords  in  the  case  of  Croft  v.  LumUy  (n),  two — Watson,  B.,  and 

(n)  6  H.L.C.  672. 
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Coleridge,  J. — ^held  that  acceptance  of  rent  after  breaches  of 

covenant  was  a  waiver  of  all  previons  breadies  where  one  or 

more  were  known  and  others  unknown  to  the  lessor  at  the  time 

of  acceptance.    Erie,  J.,  thought  it  was  a  waiver  of  breadi» 

unknown  to  the  lessor  but  not  differing  in  circumstances  from 

those  known  to  him.     (See  4  Jur.  N.S.  907,  913,  915 ;  6  H.LC. 

697 ;  and  2  Jur.  N.S.  65,  per  Lord  Campbell.)     In  my  opinion 

such  acceptance  must  be  a  waiver  at  least  of  all  non-separable 

breaches  of  a  certain  sort,  where  it  is  known  to  the  lessor  at  the 

time  of  acceptance  that  some  breach  of  that  sort  has  been  com- 

mifcted,  but  he  is  ignorant  of  the  extent  of  it.     I  dismiss  the 

action,  and  direct  judgment  to  be  entered  for  the  defendant,. 

with  costs. 

Judgment  for  defendant,  with  costs. 


Solicitors  for  plaintiff:  Lynch  <b  McDonald. 
Solicitor  for  defendant:  Abbott 
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In  re  frank  WOMERSLEY,  an  Insolvent. 
Frctctke  Insolvency^Amendment  of  order  after  appeal  lodged. 

An  insolvent  applied  for  his  certificate,  and,  upon  the  opposition  of  a  creditori  it 
appeared  that  the  estate  had  not  paid  7a.  in  the  £.  The  learned  judge  of  the  Goart 
of  Insolvency  refused  the  application,  and  an  order  refusing  the  application  was 
drawn  up.  From  this  order  the  insolvent  gave  notice  of  appeal.  After  the  appeal 
was  lodged  the  opposing  creditor  applied  to  the  judge  of  the  Court  of  Insolvency 
to  amend  the  order  on  the  ground  that  the  words,  "  refuse  the  application,"  meant 
refuse  the  certificate,  whereas  all  that  was  meant  was  to  refuse  to  entertain  the 
application.  His  Honour  thereupon  made  the  required  amendment.  On  appeal- 
by  the  insolvent,  both  against  the  order  as  originally  framed,  and  against  the 
order  amending  it, 

Held,  that  the  learned  judge  had  no  power  to  alter  his  original  order;  but  appeal 
against  the  order  as  originally  framed  dismissed  with  costs,  on  the  ground  that 
the  certificate  was  properly  refused,  it  appearing  that  the  estate  had  not  paid  7<> 
in  the  £,  and  there  having  been  no  order  dispensijig  with  this  condition. 

Appeals  from  two  orders  made  by  the  Judge  of  the  Court  of 
I& solvency,  Hamilton. 

The  insolvent,  Frank  Womersley,  filed  his  schedule  in  May 
1872.  In  December  1873  he  applied  to  the  then  judge  of  the 
Court  (Judge  Cope)  for  a  certificate,  and  the  learned  judge 
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granted  the  certificate  conditionally  on  the  insolvent's  paying 
20a  in  the  £  and  the  trustee's  commission  and  costs.  In  1876 
the  insolvent,  having  offered  his  creditors  15d.  in  the  £,  which 
was  accepted  by  all  except  Mr.  C.  J.  Creswell,  applied  to 
Judge  Skinner  for  a  release  of  his  estate,  and  the  application  was 
granted  subject  to  the  payment  of  Mr.  Creswell's  proved  debt 
with  interest,  and  to  the  payment  of  bis  costs  incurred  as  solicitor 
to  the  trustee  of  the  estate  from  November  1872  to  June  1876, 
which  were  taxed  at  1211. 198.  5d.,  and  to  the  payment  of  the  tras- 
tee's  costs.  The  insolvent  did  not  comply  with  this  condition,  and 
nothing  more  was  done  by  him  till  May  1885,  when  he  again 
applied  for  his  certificate,  not  stating  to  the  learned  judge  of  the 
Court  of  Insolvency  at  Hamilton  (Judge  Nolan)  the  fact  of  the 
previous  two  orders.  But  that  fact  appeared  on  the  hearing,  and 
the  learned  judge  refused  the  application  on  account  of  those 
orders.  The  order  refusing  this  application  was  drawn  up  and 
dated  as  of  26th  August  1885.  Against  this  order  the  insolvent 
appealed.  After  the  appeal  had  been  lodged  in  the  Supreme 
Court,  Mr.  Creswell  applied  to  Judge  Nolan  to  amend  the  order  of 
S6tti  Aogtist  on  the  ground  that  the  words,  "refuse  the  appli- 
ctftioD,"  meant  refuse  the  certificate,  whereas  all  that  was  intended 
wis  that  he  refused  to  entertain  the  application.  That  amend- 
m^t  was  made  on  17th  November. 

The  insolvent  appealed  against  this  order  also  on  the  ground 
that  the  order,  having  once  been  made,  could  not  be  amended  in 
that  way. 

The  two  appeals  were  argued  together. 

Leon,  for  the  appellant — There  are  two  objections  to  the  order : 
Rrst,  there  is  no  power  in  the  learned  judge  to  vary  or  amend  an 
order  at  all,  and  certainly  none  where  the  order  is  already  under 
appeal  Secondly,  if  there  were  such  a  power,  it  was  not  properly 
exercised,  as  there  was  no  notice  of  motion  properly  served  as 
i^uired  by  the  Rules  of  the  Court  of  Insolvency  (Rules  35  and 
36).  By  the  latter  rule  the  service  must  be  personal,  unless  an 
order  tor  substituted  service  be  obtained. 

As  to  the  appeal  from  the  order  of  26th  August: — The  learned 
judge  bad  before  him  no  materials  for  refusing  the  application 
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for  a  certificate.     If  the  order  as  drawn  up  means  that  th( 
refused  to  entertain  the  application  for  a  certificate  it  is  w 

[HOLROYD.  J.  Is  there  any  order  dispensing  with  the  pi 
of  7«.  in  the  £  ?  Sec.  136  of  the  Act  does  not  allow  the  g 
a  certificate  unless  that  condition  is  complied  with  or  di£ 
with.  All  that  the  insolvent  himself  says  is  that  he  ha 
all  his  creditors  except  the  opposing  one  20^.  in  the  £. 

[Williams,  J.  His  course  under  the  circumstances  was  i 
for  a  release  of  his  estate  under  sec.  129  of  the  Act.] 

That  could  not  be  done  as  that  section  requires  the  com 
three-fourths  in  number  and  value  of  the  creditors,  and  her 
were  only  three  creditoi*s,  one  of  whom  would  not  consent 

[Williams,  J.  In  such  a  case  he  should  show  a  majo 
value  as  in  Re  Knoebel  (a).  I  think  the  learned  judge  ha 
to  a  right  conclusion  whatever  his  reasons  may  have  been. 

Duffy,  for  the  respondent — The  ordinary  practice  is  that 
party  draws  up  the  order  of  the  Court  of  Insolvency  and  t 
to  the  Chief  Clerk  to  be  settled  and  sealed.  It  may  t 
amended.  If  it  could  be  amended  when  no  appeal  was  p 
why  should  it  not  be  when  an  appeal  was  pending  ? 

[HoLROYD,  J.  There  would  be  no  power  to  vary  an  ord< 
it  is  signed,  sealed,  and  certified  by  the  Chief  Clerk.] 

The  Court  of  Insolvency  has  the  powers  of  the  Si 
Court:  Exp.Atherton(b);  In  re  Murphy  (c);  "* Insolvency  t 
1871"  (No.  379),  sec.  6,  and  may  even  rehear  an  applicatio 
an  order  has  been  made  and  drawn  up.  The  only  que« 
whether  the  variation  has  been  made  in  the  proper  form 
application  was  made  on  the  first  occasion  on  which  the 
again  sat  in  the  district. 

[Williams,  J.    The  order  had  been  then  sent  up  on  apj 

(a)  1  V.R.,  L  10.  (6)  L.R.,  3  Ch,  142.  (c)  AnUYoi.  L,  I 
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If  the  insolvent  is  aggrieved  he  should  apply  for  a  prohibition. 
Appeal  is  not  the  proper  remedy.  Even  an  irregularity  in  the 
action  of  the  learned  judge  is  not  a  subject  of  appeal :  In  re 
Were  (d). 

In  any  case  the  Court  should  not  impose  costs  on  the  opposing 
creditor  whose  duty  it  is  to  support  the  Order  of  the  Court. 

[Williams,  J.  But  this  is  something  which  the  judge  would 
not  have  done  unless  he  had  been  set  in  motion  by  the  creditor.] 

Per  Cubiam  (e).  The  learned  judge  of  the  Court  of  Insol- 
vency had  no  power  to  alter  the  order  of  26th  August  by  the 
subsequent  order  of  the  17 th  November.  As  to  the  order  of  26  th 
August  we  dismiss  the  appeal  with  costs,  on  the  ground  that 
under  sec.  136  of  the  *' Imolvency  Statute  1871"  (No.  879),  the 
insolvent  has  to  prove  that  a  dividend  of  not  less  than  Ts,  in  the 
£  has  been  or  would  be  paid  out  of  the  insolvent  estate,  or  might 
have  been  paid  except  through  the  fraud  or  negligence  of  the 
assignee  or  trustee,  unless  the  Court  dispenses  with  or  modifies 
this  condition,  which  the  Court  will  do  if  the  insolvent  prove 
that  the  failure  to  pay  78.  in  the  £  arose  from  circumstances 
for  which  the  insolvent  cannot,  in  the  opinion  of  the  judge,  justly 
be  held  responsible.  In  ttie  present  case,  the  estate  has  not  paid 
78.  in  the  £,  nor  has  there  been  any  order  dispensing  with  com- 
pliance with  that  condition. 

Appeals  dismissed  with  costs. 
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Solicitors  for  the  insolvent:    GoUeSj  for  Samuel  &  Hoi^vitz, 

Hamilton. 

Solicitor  for  C.  J.  Creswell:  Cleverdon. 

A.  J.  A. 


((f)  WujUAifs,  HoLROTD,  and  Cofk,  JJ. 


(e)  Ante  Vol.  VL,  I.  43. 
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In  KB  JOHN  McNALLY,  an  Insolybitt. 

Insolvent* 8  cerli/icate—Suspension-^R^usal — Not  keeping  accounts— Frivohua  and 

vexatious  defence. 

If  an  insolvent  has  been  engaged  in  business,  and  it  is  shown  that  he  was 
indebted  at  a  particular  time,  the  inquiry  as  to  whether  he  has  kept  reasonable 
accounts  and  entries  of  his  receipts  and  payments  may  at  all  eventa  go  back  to  that 
time.  The  gravity  of  the  offence  and  the  punishment  therefor  must  be  deter- 
mined by  the  circumstances  of  each  case.  The  mere  fact  that  the  insolvent's 
creditors  were  not  injuriously  affected  by  the  non-keeping  of  accounts  does  not 
make  it  less  an  offence,  but  should  merely  lessen  the  amount  of  the  punishment. 

Where  in  addition  to  not  keeping  reasonable  accounts  and  entries  of  his  recei^ 
and  payments  an  insolvent  by  frivolous  and  inequitable  defences  had  put  Ua 
creditors  to  vexatious  and  unjustifiable  expense,  the  Court  of  Insolvency  refused 
him  a  certificate  of  discharge.     On  appeal  to  the  Full  Court — 

Held,  that  the  offence  would  not  sufficiently  be  punished  by  suspension  of  ike 
certificate  for  two  years,  the  utmost  limit  of  suspension  the  Act  allowed;  and 
decision  affirmed. 


Appeal  from  an  order  of  Mr.  Noel,  Judge  of  the  Court  of  In- 
solvency Melbourne,  made  on  the  18fch  December  1885,  refusing 
an  application  by  John  McNally  an  insolvent  for  a  certificate  of 
discharge  (a). 


(a)  The  judgment  appealed  from  was 
as  follows : — The  opposing  creditor  asks 
for  a  refusal  of  the  certificate  to  this  in- 
solvent upon  five  grounds.  The  first, that 
he  has  not  kept  such  a  record  of  his  trans- 
actions in  trade  as  is  required  by  the 
Statute.      The  former  Insolvency  Act 
made  this  a  duty  for  traders  only,  but 
in  the  present,  the  section  applies  to  all 
persons  who  come  for  a  discharge  from 
their  debts,  whether  they  have  been  in 
trade    or   not  ;    ignorant  or  illiterate 
persons  are  not  excepted.     The  nature 
and  magnitude  of  the  business  is  the 
test  whether  the  accounts  kept  have 
been  reasonable;    but  when  virtually 
uo  accounts  at  all  have  been  kept,  or 
next  to  none,  in  an  extensive  business  in 
which  workmen  have  been  employed, 
and  considerable  credit  given  and  taken, 
and  large  debts  inexurred,  I  do  not  think 
the  trader's  inability  to  read  and  write 
is  a  sufficient  excuse.     The  evils  result- 
ing from  the  omission  to  keep  proper 


accounts,  as  referred  to  in  i?6  BtU 
[1  y.R.,  I.  2]  exist  in  the  same  measure 
in  a  large  business  by  a  trader  who 
cannot  read  and  write,  as  by  one  who 
can. 

The  insolvent  owed  over  10002.  when 
he     entered     into     partnership     with 
Harcourt,     and     he     had    no     right 
to   leave   the  course  of   the  business 
which  ended  in  that  loss  unrecorded. 
It  makes  no  difference  that  for  a  year 
before  sequestration  books  were  kept. 
He  should  have   possessed    entries  of 
receipts  and  payments  for  a  long  period 
before  the  partnership  commenced.     It 
has  been  urged  in  his  behalf  that  the 
omission  to  keep  them  did  not  contribute 
to  non-payment  of  the  two  debts  which 
he  is  charged  with  having  recklessly, 
if    not    fraudulently,     incurred.     Bnt 
opposing  creditors  are  not  confined  to 
setting  up  their  individual  grievancea 
The  question  for  the.  Court  is  generally 
whether  the  conduct  of  the  debtor  hai 
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The  grounds  stated  in  the  notice  of  appeal  were  as  follows : — 

(1.)  That  a  certificate  of  discharge  should  have  been  granted  to  the  insolvent. 

(2.)  That  the  decision  of  the  learned  jadge  of  the  Court  of  Insolvency  was 
contrary  to  law  and  was  not  warranted  by  the  evidence^ 

(3.)  That  there  was  evidence  that  the  insolvent  had  kept  such  a  record  of 
his  transactions  in  trade  as  is  required  by  the  Act. 

(4.)  That  there  was  evidence  that  books  were  kept  by  the  insolvent,  and 
that  a  proper  balance-sheet  of  his  affibiis  was  prepared  prior  to  the  17th  February 
1883,  the  day  when  it  was  alleged  he  had  entered  into  partnership,  and  upon  the 
basis  of  which  the  partnership  was  formed. 

(5.)  That  according  to  the  weight  of  evidence  the  insolvent  did  not  put 
Wm.  M'Lean  and  Andrew  Jack  to  vexatious  and  unjustifiable  expense  by  a 
frirolous  and  inequitable  defence  in  the  action  in  the  Supreme  Court  No.  274. 


F.  c. 

lase 

Insolvenot. 

In  re 
McNallf. 


been  such  that  he  ought  to  get  free  of 
his  liabilities  and  go  back  into  business 
unencambered.  Ex  parte  Buford,  In  re 
Bi^ord  [21  L.J.,  Bank.  32.]  Ex  parU 
y,  Rt  Selby  [25  L.J.  Bank.  13.]  I 
the  objection,  and  should,  if 
there  were  nothing  else  against  him, 
suspend  the  certificate. 

lAfter  overruling  another  objection  not 
nuUmal  to  this  report,  the  learned  judge 
proeuded:—} 

I  turn  to  the  objections  relating 
to  frirolous  and  inequitable  defences, 
upon  which  no  doubt  this  opposition  is 
ouuDly  based.  The  insolvent,  on  24th 
January  1884,  executed  a  deed  whereby 
he  granted  and  conveyed  to  M'Lean  and 
Ja^  absolntely  the  whole  of  his  real 
and  personal  estate,  he  to  manage  and 
<atny  on  the  business  under  their  in- 
spection and  control,  and  therein  to 
obey  all  their  orders,  and  not,  by  pro- 
ceedings in  insolvency  or  otherwise,  to 
attempt  to  withdraw  himself  from  the 
engagements  in  the  deed,  the  inspectors 
to  have  discretion  to  employ  the  debtor 
to  canry  on  the  business  in  the  mode 
and  to  the  extent  they  might  think 
proper,  or  to  dispense  with  his  services, 
the  debtor  to  give  all  his  time  and 
attention  to  the  management  and 
winding-up,  and  not  to  interfere  in  any 
way  but  as  the  inspectors  might  require. 
If  it  should  appear  to  them  at  any  time 
that  the  business  could  not,  with  due 
regard  to  the  interests  of  the  creditors, 
be  woond-up  under  the  provisions  of 
the  deed,  they  might  declare  them  to 
be  at  an  end. 


This  winding-up  under  inspection  was 
an  expedient  employed  by  creditors  and 
insolvent,  under  the  following  circum- 
stances : — ^He  had  carried  on  the  trade 
of  a  ropemaker  in  a  factory  at  Brunswick 
for  several  years.  He  had  become  em- 
barrassed,  when,  in  the  beginning  of 

1882,  he  and  Harcourt  agreed  to  become 
partners  in  establishing  afirmer  and  more 
extensive  rope-making  business.  They 
bought  new  premises,  built  anew  factory, 
and  ordered  machinery  from  M 'Lean  and 
Rigg  to  the  value  of  £2000  or  £3000. 
For  some  reason  or  other  the  partnership 
was  not  actually  formed  until  March 

1883.  A  statement  was  attached  to  the 
deed  of  partnership  showing  a  defi- 
ciency in  M*Nally's  estate  of  £56.  The 
machinery,  or  the  greatest  part  of  it, 
was  ordered  long  before  March.  The 
intending  partners  had  several  conversa- 
tions with  M'Lean  and  Jack,  who  were 
apprised  of  the  deficiency  and  other 
matters.  This  partnership  was  not  pros- 
perous or  peaceable.  The  insolvent  did 
not  contribute  to  it  the  £1000  he  pro- 
mised, and  had  much  understated  the 
sum  of  his  liabilities.  The  business 
went  from  bad  to  worse.  In  six  months 
it  had  lost  about  £1400,  and  assets 
were  less  than  debts  by  nearly  £1700. 
The  partners  became  at  variance  to  such 
a  degree  as  not  to  speak  to  each  other. 
In  this  state  of  things  it  was  arranged 
that  Harcourt  should  retire,  insolvent 
taking  all  assets  and  becoming  respon- 
sible for  all  liabilities.  The  dissolution 
deed  was  dated  23rd  January  1884.  The 
next  day  the  insolvent  executed  the 
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(6. )  The  Mtnt  as  to  action  No,  618. 

(7.)  That  neither  of  the  aotioiui  were  brought  by  the  plaintiffs  as  o; 
but  the  plaintiffs  in  both  the  actions  were  trustees  under  a  deed  of  in 
ship  executed  by  them  and  by  the  insolvent  for  the  purpose  of  carryiz 
winding-up  the  estate  thereby  conveyed  by  the  insolvent  to  them,  a 
actions  were  commenced  and  carried  on  whilst  the  deed  of  inspectors 
in  existence  and  full  force  and  contrary  to  the  provisions  of  the  deed. 

(8. )  This  objection  uku  abandoned  in  argument, 

(9.)  That  there  was  no  evidence  that  the  defences  to  either  of  the 
were  untrue  and  unjustifiable. 

(10.)  The  weight  of  evidence  showed  that  the  insolvent  had  an  honest  be 
the  actions  were  improperly  brought,  and  that  he  had  a  just  and  reasonabU 
to  each  of  them. 


assignment  to  M'Lean  and  Jack  of  all 
his  property,  and  they  wero  consbituted 
inspectors  and  conductors  of  the  busi- 
ness. 

Now  it  has  been  argued  that  the  re- 
tirement of  Harcourt,  and  the  assignment 
and  inspectorship,  were  entirely  due  to 
the  intervention  and  controlling  power 
of  McLean  and  Jack,  to  serve  only 
their  own  interests.  Admitting  the 
fact,  if  it  be  a  fact,  I  do  not  think  it  has 
any  bearing  upon  the  conduct  of  insol- 
vent alleged  in  these  objections.  He 
quite  well  understood  what  he  was  doing, 
for  the  provisions  of  the  deed  were  read 
over  and  explained  to  him  by  his  solici- 
tor. So  far  as  appears,  no  undue  influ- 
ence was  exercised.  On  14th  December 
his  services  were  dispensed  with.  The 
inepectors  say  he  was  neglectful  and  in- 
temperate. In  contradiction,  a  number 
oi  respectable  witnesses  were  called,  who 
affirmed  that,  in  their  judgment,  he  was 
energetic  and  sober.  The  weight  of  such 
testimony  always  depends  on  the  op- 
portunity the  witnesses  had  of  forming  an 
opinion.  These  witnesses  did  not  seem 
to  have  an  intimate  knowledge  of  his 
daily  habits .  The  dismissal  has  not  been 
shown  to  have  been  illegal  or  severe,  or 
uncalled  for. 

The  insolvent  lived  at  Brunswick,  at 
the  factory,  on  premises  which  had  been 
leased  to  hkn  and  Harcourt.  His  in- 
terest in  the  lease  was  included  in  the 
assignment.  He  received,  after  dis- 
missal, due  notice  to  quit.  He  refused  to 
move.  The  inspectors  brought  an  action 
against  him  and  his  wife  to  recover  pos- 


session, in  which  they  had  a 
(Action  No.  274).  Insolvent  \ 
mately  put  out  by  the  sheriff.  < 
ing  at  the  pleadings,  I  find  in  the 
delivered  on  7th  March  1885,  a  i 
the  deed  as  his,  a  denial  of  join 
sion  by  himself  and  wife,  &,o. 

In  February  the  inspectors,  hi 
they  were  empowered,  sold  son 
in  the  factory,  sent  Rich&rd 
their  agent  to  effect  delivery  to 
chaser;  but  insolvent  refused 
removal  of  the  goods,  and  th 
assault  upon  any  one  who  sh 
tempt  it.  It  was  necessary  foi 
specters  to  bring  an  action  t< 
possession  of  their  property 
factory.  They  did  so  (Action  1 
The  defenise  delivered  on  28th  I 
the  plaintiff's  statement  was,  t 
had  forcibly  seized  the  goods  < 
that  the  deed  was  not  the  defe: 
that  he  did  not  thereby  give 
business  ;  that  he  did  not  with 
goods  claimed,  &c. 

On  looking  at  the  pleadings  I 
several  of  the  pleas  were  untru 
lous,  and  vexatious,  and  that 
fences  to  both  actions  cannot  1 
fied.  I  do  not  intend  to  trav< 
these  objections,  or  pronou 
opinion  upon  several  other  issue 
have  been  raised : — whether  insol 
treated  harshly  or  not ;  whether 
have  been  ejected  by  some  otl 
of  proceeding;  whether  his  ii 
ance  caused  loss  to  the  business; 
before  the  actions  inspectors  con 
of  his  conduct ;  whether  one  < 
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Hamiltan,  for  the  insolvent  appellant — The  insolvent  is  ad- 
mittedly an  ignorant  and  illiterate  man  who  cannot  read  or  write, 
and  though  he  did  not  keep  a  set  of  books  such  as  a  bookkeeper  Insolvskct. 
would^  he  had  bank-books,  blocks  of  cheque-books,  and  a  book  of 
receipts  of  goods  bought  during  some  time  previous  to  the  insol- 
vencj,  and  at  the  time  of  entering  into  partnership  there  was  put 
as  a  schedule  to  the  deed  a  complete  balance-sheet  with  a  debtor 
and  creditor  account  These  books  formed  a  record  of  the  insol- 
vent's transaction  sufficient  to  satisfy  the   Statute.      The  real 


In  re 
McNallt. 


made  a  profit  out  of  the  winding-np 
to  which  he  wm  not  entitled  ;  who  was 
xi^t;  who  wrong,  in  the  falae  impiison- 
mant  proceedings.  These  matters  may 
indicate  an  animus  by  either  party 
agunst  the  other,  bnt  they  are  no 
iwons  for  affirming  or  rejecting  this 
eliii]ge.  I  have  to  consider  whether  the 
bspectors  were  in  the  fair  exercise  of 
thdr  rights  under  the  deed;  and 
whether  the  insolvent  had  jost,  reason- 
able sad  righteons  defences  to  these 
setionfl.  The  argument  has  been  that 
he  had  an  honest  belief  that  he  had  an 
interest  in  the  business,  given  him  by 
nitae  of  the  lOth  clause  of  the  deed  by 
which  the  surplus,  if  any,  after  payment 
of  ill  debts  and  expenses,  was  to  belong 
to  him.  I  cannot  credit  the  existence 
of  any  each  expectation  on  his  part,  and 
tile  proviuons  certainly  did  not  abro- 
gate his  engagements  under  other 
portioDS  of  the  instrument.  I  conclude 
that  the  insolvent's  defence  was 
prompted  by  wilful  intention  to  harass 
the  inipectors  and  put  them  to  expense. 
I  observe  that  the  actions  were  not 
brought  to  recover  debts,  but  to  enforce 
aothority  and  get  effectual  possession  of 
property  assigned.  But  the  section  in 
onrStatnte  is  not  limited,  as  those  in 
fonner  Bankmptcy  Acts  were,  to  re- 
eorery  of  money  demands  by  creditors. 
The  uspectors  were  creditors  acting  for 
themselves  and  others,  and  endeavour- 
ing to  obtain  payment  of  debts  in  the 
comae  and  by  the  process  of  a  winding- 
sp  oader  inspection  of  insolvent's  busi- 
■ma,  to  which  he  had  assented.  His 
vntrae  and  unjustifiable  defences  are 
dearly,  as- 1  think,  within  the  purview 

V.L.R.,  Vol.  XIL  R 


of  the  section,  and  a  strong  oase  of  the 
offence  for  which  the  Statute  provides 
the  forfeiture  of  the  debtor's  discharge. 

I  pass  by  the  fifth  objection. 

As  to  want  of  a  dividend,  I  cannot  at 
present  see  how  he  can  be  held  respon- 
sible for  it  when  he  had  been  trading 
under  control  and  inspection,  and  had 
assigned  all  his  property.  I  am  aware 
the  schedule  shows  a  surplus — mere 
moonshine — and  that  insolvent  com- 
plains of  the  ineffective  disposal  of  his 
assets,  because  they  were  put  up  in  one 
lot,  subject  to  a  mortgage,  and  not  pro- 
perly advertised.  He  does  not  charge 
the  assignee  with  fraud  or  negligence, 
and  prove  it,  as  sec.  136  requires  him  to 
do;  and  therefore  I  declined  to  receive 
some  evidence  offered  to  show  misman- 
agement by  the  assignee,  following  what 
I  think  a  good  rule  of  practice  in  these 
applications,  which  does  not  permit  an 
insolvent  who  does  not  definitely  allege 
fraud  or  negligence  to  insinuate  the  one 
or  the  other  by  stating  facts  from  which 
it  is  hoped  I  may  infer  them. 

The  insolvent  having  solemnly  con- 
sented to  and  engaged  in  a  plan  for  the 
purpose  of  paying  his  debts  by  continu- 
ance of  his  business  under  the  superin- 
tendence of  creditors — ^an  arrangement 
which,  but  for  his  transgressions,  might 
have  effected  that  purpose  —  broke 
through  his  obligations,  refused  to  dO' 
his  duty,  and  then  did  his  best,  though 
unsuccessfully,  to  baffle  the  legal  pro- 
ceedings to  which  the  creditors  were 
compelled  by  his  misconduct.  There- 
fore on  the  first,  second,  and  third 
objections  I  refuse  the  certificate. 
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offence  which  the  Statute  regards  is  fraud  or  gross  negUgex 
not  keeping  books — there  must  be  a  probability  of  fraud 
,Y,     concealment :  Re  Monaghan  (6) ;  lie  Schlieff  (c), 

r.  [HiGlNBOTHAH,  J.  Ought  he  not  to  be  abletostate  at  anymo 

how  he  stands  ?  Can  books  be  said  to  be  reasonably  suffi 
unless  he  can  do  so  ?  Eerferd,  J.  The  books  which  a  man 
keep  should  be  determined  by  the  nature  of  his  business ;  so 
it  would  be  for  him  to  show  that  he  could  carry  on  his  bus 
with  those  he  had.  I  do  not  think  the  size  of  the  businesi 
anything  to  do  with  it.] 

To  support  the  refusal  of  the  certificate  he  has  to  be  conv 
of  not  keeping  reasonable  books,  so  that  it  is  for  the  opp 
creditor  to  show  that  he  did  not  do  so.  It  is  submitted 
there  is  no  evidence  to  show  any  fraudulent  motive  in  hi 
keeping  a  complete  set  of  books.  In  the  case  cited  ii 
iudgment  below,  Molesworth,  J.,  thought  this  offence 
sufficiently  punished  by  suspension  of  the  certificate, 
indeed  the  learned  judge  whose  decision  is  appealed 
thought  so  too.  It  does  not  appear  nor  is  it  asserted 
anyone  was  injured  by  the  non-keeping  of  accounts  and  en 
and  it  is  submitted  that  the  offence  would  be  adequ 
punished  by  suspension. 

The  action  No.  274  was  an  action  of  ejectment  and  the  de 
merely  put  the  plaintiffs  upon  proof  of  their  title.  It  was  b 
vexatious  or  frivolous  that  it  would  be  struck  out  on  lookr 
the  pleadings.  If  it  were  so  it  might  have  been  struck  out  i 
Ord.  XIV.,  r.  l,and  judgment  entered  on  the  claim;  and  the 
fact  that  it  was  not  is  primd  facie  evidence  that  the  plaintifl 
not  think  it  so  vexatious  or  frivolous.  The  learned  judge  de< 
that  the  defence  was  frivolous  and  vexatious  on  merely  loc 
.  at  the  pleadings. 

[HiGiNBOTHAM,  J.  In  the  action  tried  before  me  the  moti 
defending  appeared  to  be  the  disputes  between  the  parties — \ 
was  not  a  tittle  of  legal  defence — it  was  mere  angry  fee 

(6)  Ant€  Vol.  X.,  I.  9.  (c)  Ante  Vol.  VL,  I.  61. 
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Kebf£RD,  J.  In  order  to  say  it  was  frivolous  or  vexatious  it 
must  be  shown  that  the  defendant  knew  he  had  no  defence.} 

In  the  action  No.  518  an  injunction  and  damages  were  asked 
for— the  main  object  being  the  injunction,  which  was  refused,  so 
that  the  defendant  successfully  defended  that.  But  even  if  he 
were  guilty  of  this  offence  it  is  not  a  ground  for  refusing  the 
certificate  altogether :  Exp,  BUickhurst,  In  re  Blackhurst  (i).  In 
that  case  it  was  a  very  aggravated  offence  and  the  certificate  was 
only  suspended  for  twelve  months ;  in  this  case  the  offence  was 
due  to  ignorance. 

Isaacs,  for  the  opposing  creditor,  respondent  —  It  is 
necessary  that  the  commercial  world  should  be  protected 
from  persons  trading  in  the  reckless  manner  in  which  this 
insolvent  traded.  That  was  the  object  of  the  Act.  Nor  is  the 
mere  making  of  entries  suflScient,  they  must  be  preserved:  Re 
Farrell  (e),  and  so  far  as  the  evidence  went  there  was  not 
a  single  book  kept.  The  bank  books  are  not  binding  on  the 
insolvent,  and  cannot  be  regarded  as  his  entries.  The  insolvent, 
who  was  practically  set  up  in  business  by  the  two  creditors 
Win.  M'Lean  and  Andrew  Jack,  after  he  had  assigned  the  busi- 
ness to  them  did  everything  in  his  power  to  obstruct  them  in 
carrying  on  the  business.  Under  these  circumstances  mere 
suspension  of  the  certificate  would  not  be  a  sufiicient  punishment, 
especially  having  regard  to  the  fact  that  two  years'  suspension  is 
the  utmost  the  Act  allows.  Order  XIV.,  r.  1,  only  applies  to  writs 
of  summons  specially  endorsed  under  Order  III.,  r.  3,  that  is  to  cases 
where  there  has  been  a  tenancy  terminated  by  an  order  to  quit  as 
Bule  6  of  Order  III.  shows;  but  in  this  case  the  relation  of 
landlord  and  tenant  never  existed  between  this  creditor  and 
M'Nally.  The  learned  judge  could  not  possibly,  by  merely  look- 
ing at  the  pleadings,  say  whether  the  defences  to  these  actions, 
were  frivolous  or  vexatious ;  he  came  to  that  conclusion  on  a  con- 
sideration of  the  whole  of  the  evidence  before  him.  Probably,  as 
the  learned  judge  says,  the  non-keeping  of  accounts  would  not  be 
sufficient  to  deprive  a  man  of  his  certificate  altogether ;  but  that 


F,  c. 
1886 

ly SOLVENCY, 

//*  re 
McNaiay. 


{d)  4  Jur.,  N.S.  10C6. 


(e)  4A.J.R.  101. 
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F.  c.  taken  in  conjunction  with  the  defences  raised  and  the  motives  of 

1888  obstruction  and  delay  which  prompted  them,  amply  justified  the 

Insolvency,     learned  judge  in  refusing  the  certificate  altogether:  Re  PovmaU  (/). 

r  Where  a  man   is   insolvent   or   rather  not   in  solvent  circum* 

In  re 

McNallv.  stances,  he  has  no  right  to  harass  and  delay  his  creditors,  because 
he  is  thereby  spending  their  money.  A  vexatious  resistance 
against  a  legal  demand  against  wliich  there  is  not,  as  must  have 
been  known,  any  defence,  is  an  offence  within  the  Act:  per 
Turner,  L.  J.,  in  Exp.  Blackhurst,  re  Blackhurst  (g). 

[HiQiNBOTHAM,  J.  I  think  there  must  be  some  qualification  of 
that.  A  perfectly  honest  trader  acknowledging  the  justice  of  a 
debt,  and  desiring  to  pay  it,  may  desire  to  postpone  the  time  of 
enforcement  of  the  legal  obligation,  and  might  seek  to  delay  a 
judgment  by  putting  in  pleas — assuming  he  was  not  insolvent.] 

In  Re  Smith  (h)  it  w&s  doubted  whether  the  certificate  should 
not  be  refused  altogether  where  there  was  a  frivolous  and 
vexatious  defence  to  an  action.  Creditors  are  entitled  to  have 
accounts  to  look  at  in  order  to  see  whether  there  has  been  any 
fraud  or  concealment,  as  a  check  on  fraud :  Re  Dwyer  (J).  The 
refusal  of  a  certificate  does  not  debar  a  man  altogether  from  after- 
wards obtaining  it,  for  the  Court  has  power  to  rehear  an  applica- 
tion for  a  certificate  :  Re  Murphy  {k)\  and  Exp,  Atherton,  In  re 
Atherton  (l),  cited  therein. 

Hamilton,  in  reply — Ignorance  or  carelessness  in  not  keeping 
books  is  only  a  ground  for  suspension :  Re  M' Donald  (m);  and 
there  must  be  an  intention  of  concealment:  Re  M^Callum  {n\ 
Where  the  main  ground  of  defence  is  frivolous  and  vexatious,  but 
the  defendant  succeeds  in  reducing  the  claim,  it  does  not  come 
within  the  purview  of  the  Act:  Re  Wright  and  Higgina  (o). 
An  application  for  a  rehearing  of  a  certificate  application  can 
only  be  made  on  fresh  materials. 

(/)  FonblaDque221.  (k)    AnteYol.  VIII.,  I.  15. 

(g)  3  De  G.  &  J.  at  p.  42.  (/)    L.R.,  3  Ch.  142. 

{h)    29  L.T.  147.  (m)  Ante  Vol.  VI.,  I.  at  p.  49. 

(j)   Ante  Vol.  VL,  L  29.  (m)    14  L.T.  N.S.  172. 

(o)  AnU  Vol.  VII.,  I.  7. 
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Per  Curiam  (p).  In  this  case  the  learned  judge  of  the  Court 
d  Insolvency  refused  a  certificate  of  discharge  to  the  insolvent, 
John  McNally,  upon  three  objections  raised  by  the  opposing 
creditor;  and  this  appeal  is  brought  against  the  decision  upon 
several  grounds. 

The  first  objection  upon  which  the  Court  refused  to  grant  the 
certificate  was  that  the  insolvent  had  been  guilty  of  the  offence 
of  not  keeping  reasonable  accounts  or  entries  of  his  receipts  and 
payments;  and  we  think  that  it  has  not  been  shown  that  the  learned 
judge  of  the  Court  of  Insolvency  was  in  error  in  arriving  at  the 
conclusion  that  this  offence  was  committed.  The  objection  is 
that  prior  to  the  17th  February  1883  the  insolvent  did  not  keep 
reasonable  accounts  and  entries  of  his  receipts  and  payments 
On  that  date  (17th  February  1883)  the  insolvent  by  a  deed, 
executed  on  the  19th  March  1883,  entered  into  partnership  with 
one  Frederick  Harcourt  to  cany  on  the  business  of  rope-making. 
It  appears  that  they  were  interested  in  the  business  from  the 
end  of  1881,  but  did  not  become  partners  till  February  1883. 
The  present  opposing  creditor  and  another  creditor  subsequently 
became  joint  assignees  of  the  business,  which  they  were  to  carry 
on  for  the  benefit  of  the  creditors  from  January  1884.  It  is 
admitted  that  prior  to  17th  February  1883  the  insolvent  had  not 
kept  reasonable  accounts  and  entries  of  his  receipts  and  payments. 
It  also  appears  that  at  this  date  when  he  entered  into  the 
partnership  he  was  in  debt.  He  admits  in  his  schedule 
that  he  was  in  debt  to  the  extent  of  1053!.,  and  subsequently 
admitted  that  his  liabilities  were  1440{.  We  think  there  can  be 
no  doubt  that  if  a  person  is  engaged  in  business  and  if  he  is 
indebted  at  any  particular  time  that  the  inquiry  as  to  whether 
he  has  kept  reasonable  accounts  and  entries  of  his  receipts  and 
payments  may  at  all  events  go  back  to  the  time  at  which  he  was 
indebted.  Technically,  therefore,  we  think  that  this  offence  has 
been  established ;  but  the  gravity  of  the  offence  and  the  punish- 
ment for  it  should  be  determined  by  the  general  circumstances  of 
each  case,  one  of  them  being  whether  the  insolvency  had  or  had 
not  been  affected  by  the  omission  to  keep  such  accounts  and 
entries.  In  this  case  it  appears  that  the  existing  creditors  were 
{p)  HxoiiVBOTHAM,  Cope,  and  Ksbfbrb,  JJ. 
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certainly  not  injuriously  affected;  they  did  not  suffer  any  ill  con- 
sequences by  the  insolvent  not  having  kept  reasonable  accounts 
prior  to  17th  Fehmary  1883,  although  prior  to  that  time  one  of 
the  opposing  creditors  (Messrs.  McLean  Bros,  and  Rigg)  had  un- 
dertaken to  execute  an  order  to  indent  goods  for  Harcourt  and  the 
insolvent.  The  creditors,  however,  may  take  the  objection  that 
the  accounts  have  not  been  kept,  although  the  Court  may  con- 
sider all  the  circumstances  in  measuring  the  punishment.  The 
omission  is  not  an  element  of  the  offence,  but  merely  affects  the 
punishment.  It  is  in  that  view  that  the  judge  of  the  Court  of 
Insolvency  dealt  with  the  case,  and  intimated  that  the  existing 
creditors  were  not  injured  by  the  fact  of  accounts  not  having 
been  kept,  and  that,  but  for  the  other  objections,  a  suspension  of 
the  certificate,  instead  of  a  refusal  of  it,  would  have  been  sufficient 
punishment.  We  concur  with  the  view  that  the  offeuce  has  been 
committed,  and  that  suspension  would  be  sufficient  punishment 
for  this  offence  in  this  particular  case. 

The  other  objections  were  based  on  sec.  138,  subsec.  3, 
of  the  "Insolvency  Statute  1871"  (No.  379),  which  section 
provides  that  it  is  an  offence  justifying  the  withholding  or  sus- 
pension of  a  certificate  if  the  insolvent  shall  have  put  any  creditors 
to  any  inequitable  expense  by  reason  of  any  frivolous  or 
vexatious  defence  to  any  action,  suit,  or  other  proceeding.  It 
appears  that  after  this  partnership  was  formed  on  17th 
Febi-uary  1883,  the  partners  continued  to  carry  on  the  business 
till  January  1884.  At  that  time,  by  arrangement  with  the  two 
creditors  who  really  constituted  the  whole  body  of  creditors,  the 
partnership  was  dissolved,  and  the  partners  assigned  to  William 
McLean  and  Andrew  Jack  the  whole  of  the  business  under  a 
deed,  which  gave  them  full  power  as  liquidators  and  trustees  to 
cany  on  the  business,  and  which  allowed  them  to  employ  the 
insolvent  for  the  purpose  of  carrying  on  the  business,  he  being 
the  only  one  having  the  practical  knowledge  necessary  to  do  so. 
He  then  was  in  the  position  of  managing  this  business,  in  which 
he  had  a  certain  remote  reversionary  interest  from  January  1884, 
from  which  time  the  business  was  carried  on  at  a  loss. 

There  were  constant  differences  between  the  insolvent  and  his 
employers,  the  ti^ssignees.     There  were  charges  made  of  pei'sonal 
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irregalarity  in  the  conduct  of  the  insolvent,  and  in  the  latter 
part  of  that  year  the  assignees  appointed  another  person — the 
brother  of  the  assignee  Andrew  Jack,  to  manage  the  business. 
The  insolvent  resisted  his  authority,  and  in  the  month  of  December 
the  assignees  in  exercise  of  the  power  given  to  them  by  the  deed, 
removed  him  from  the  management,  and  called  on  him  to  give 
up  possession  of  the  premises.  Now  it  is  at  that  point  we  have 
to  consider  the  conduct  of  the  insolvent.  At  that  time — the  end 
of  1884  and  beginning  of  1885— the  parties  were  in  opposition, 
bitter  opposition.  The  insolvent  had  lost  all  claim  to  retain 
possession  of  this  property ;  he  had  lost  all  claim  to  the  title  of 
the  real  property,  and  of  the  goods  by  the  deed  of  assignment 
He  had  no  right  to  withhold  possession  of  the  whole  of  that 
property  from  the  tiiistees  and  assignees  under  the  deed  at  that 
time.  And  more  than  that,  he  was  acquainted  with  the  business, 
and  knew  that  his  opposition  would  be  a  very  serious  detriment 
to  its  success,  and  that  in  fact  his  denial  of  possession  was 
raining  the  business. 

The  trustees  were  then  compelled  to  institute  legal  proceedings 
to  get  possession  of  the  real  and  personal  property.  They  were 
compelled  to  institute  two  suits,one  on  the  28th  January,to  recover 
the  land.  That  was  resisted — every  allegation  in  the  statement  of 
claim  was  denied — ^and  the  case  went  to  trial.  On  the  27th  April 
judgment  was  given  for  the  plaintiffs.  There  was  not  in  fact 
any  legal  or  equitable  defence  to  that  claim.  But  that  only  gave 
the  assignees  possession  of  a  portion  of  the  property.  They  had 
to  recover  possession  of  the  stock-in-trade,  and  they  had  also 
to  obtain  from  the  insolvent  a  cessation  of  the  claim  which 
he  improperly  put  forward,  of  a  right  to  interfere  in  the 
management  of  the  business.  Accordingly,  on  the  14th  Feb- 
roary,  they  brought  a  second  action,  in  which  tliey  claimed 
recovery  of  the  goods  and  damages  for  breach  of  the  covenant 
and  an  injunction  to  restrain  the  defendant  from  interfering 
in  the  management  of  the  business.  The  action  was  defended, 
and  all  the  statements  made  by  the  statement  of  claim  were 
denied.  The  case  went  to  trial,  and  it  then  appeared  that 
there  was  nothing  more  to  which  the  injunction  could  apply, 
because,     before     the      trial      took      place^      the      plaintiffs 
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by  another  proceeding,  had  got  possession  of  the  stock-in- 
trade  as  they  had  obtained  possession  by  their  former  judg- 
ment of  the  land.  Therefore,  the  object  of  that  action  partly 
failed  at  the  trial ;  but  there  was  a  sufficient  reason  for 
carrying  it  on  after  the  statement  of  claim  and  defence  put  in, 
because  the  insolvent  still  interfered  with  the  occupation  of 
the  property  by  the  plaintiffs;  and  it  was  part  of  the  object 
of  the  action  to  compel  him  to  desist. 

Now,  with  what  object  were  those  two  actions,  taking  them  as 
a  whole,  defended.  Of  course,  it  could  not  be  contended  that,  if  a 
defendant  disputes  the  truth  of  any  allegation  in  a  statement  of 
claim  he  thereby  leaves  himself  open  to  the  charge  of  making 
a  frivolous  or  inequitable  defence.  That  would  be  wholly  unjust 
and  quite  untenable.  But  taking  these  actions  as  a  whole  can  it 
be  said  that  the  defendant's  resistance  to  them  was  not  inequitable 
*ind  frivolous,  or  that  it  did  not  expose  the  plaintiffs  to 
vexatious  or  unjustifiable  expense?  I  confess  I  think  thai 
it  is  abundantly  plain  that  this  is  a  true  charge.  I  think 
the  facts  of  this  case  show  that  the  decision  of  the  learned 
judge  was  undoubtedly  right,  and  that  the  plaintiffs  were 
exposed  to  vexatious  and  unjustifiable  expenses,  not  merely  as  to 
costs,  but  also  as  to  the  expense  incurred  in  their  business,  which 
was  going  to  ruin  in  consequence  of  the  resistance  offered  by  the 
insolvent  to  their  lawful  possession  of  their  property.  The  learned 
judge  has  said — ''  I  conclude  that  the  insolvent's  defence  was 
prompted  by  wilful  intention  to  harass  the  inspectors  and  put 
them  to  expense."  I  confess  1  think  that  that  is  a  moderate 
and  wholly  truthful  and  just  conclusion,  and  that  it  is  conclusively 
proved  on  the  face  of  the  evidence  that  this  offence  was  committed. 
If  the  second  and  third  offences  are  proved  the  decision  of  the 
learned  judge  on  the  second  and  third  objections  must  be  upheld. 

But  then  it  is  said  that  although  the  Court  may  uphold  the 
decision  of  the  Court  below,  it  ought,  in  view  of  the  circum- 
stances, to  mitigate  the  punishment  imposed  by  the  Court 
below,  and  that  is  a  consideration  which  may  be  urged 
on  the  Court,  and  which  the  Court  would  be  very  loath  to  refuse 
to  entertain.  But  it  is  to  be  remembered  that  the  Legis- 
lature has  imposed  restrictions  on  the  Court  below,  and  on  the 
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•Court  of  Appeal.  There  is  no  power  to  suspend  the  certificate  for 
more  than  two  years,  and  the  only  other  punishment  is  to  refuse 
the  certificate  altogether.  The  Court  below  was  not  at  liberty  to 
impose  a  suspension  for  more  than  the  two  years,  nor  has  this 
Coart  the  power.  The  learned  judge  of  the  Court  below  found 
that  he  could  not  adequately  punish  the  insolvent  by  a  suspension 
of  his  certificate  for  two  years,  and  we  do  not  think,  having  regard 
to  those  circumstances,  that  the  sentence  of  the  Court  below  was 
excessive — ^all  that  we  can  say  is  that  he  considered  these  offences 
merited  a  punishment  more  severe  than  mere  suspenion  for  two 
years,  and  we  are  not  prepared  to  differ  from  him.  We  confirm 
the  judgment,  and  dismiss  the  appeal  with  costs. 


Solicitors  for  appellant :  Wisewould  Jk  GUbbs. 
Solicitors  for  respondent :  Brahcim  <fc  Pirani. 
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In  be  SAMUEL  TAYLOR  DOUGLAS.  molesworth,  J. 

Pm^iee  I/uotvency-'Order  nisi^" Insolvency  Statute  1871"  {No,  379),*.  37  (wit.)— 
Debt  less  than  judgment— Judgment  in  partnership  name— Petition  in  indivi' 
dwd  names^Evidence— Execution  on  judgmentr— Mortgaged  property— Sher%ff*s 
c^i^s  duty. 

An  order  nisi  for  the  seqaestration  of  an  estate  stated  on  its  face  the  debfc  dae 
to  the  petitioners  as  142^.  upon  a  judgment  recovered  against  the  respondent  for 
171/.  15«.  Id. 

Held,  that  as  it  appeared  that  over  50/.  remained  dne  to  the  petitioners,  no  pre- 
•luDinaiy  objection  coald  be  taken  on  the  face  of  the  Order  nisi. 

Where  a  judgment  was  obtained  by  '*  M'Lean  Brothers  and  Rigg>"  and  the  peti- 
tion for  sequestration  was  by  "William  and  Oliver  M'Lean,  trading  as  M'Lean 
Brothers  and  Rigg,"  the  Court  after  the  close  of  the  petitioners'  case,  allowed  evi- 
-dence  to  be  given  to  show  their  identification. 

The  business  of  a  sheriff's  officer  charged  with  the  execution  of  a  judgment  for 
a  debt  under  the  "  Insolvency  Staiute  1871"  (No.  379)  is  to  obtain  payment  thereof, 
and  he  is  not  bound  to  endeavour  to  sell  mortgaged  property  when  pointed  out  by 
the  debtor,  even  if  he  is  told  that  it  is  more  than  sufficient  to  satisfy  the  judgment. 

Order  nisi  for  the  sequestration  of  the  estate  of  Samuel  Taylor 
Douglas,  on  the  petition  of  William  and  Oliver  M'Le'an,  trading 
^  McLean  Brothers  and  Rigg. 

The  Order  nm,  set  out  that  a  debt  of  1422.  was  due  by  the 
respondent  to  the  petitioners  upon  a  judgment  of  the  Supreme 
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MOLEswoRTH,j.  Court  for  171?.  155.  Id.  recovered  by  the  petitioners  against  th& 
1886  respondent. 
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Duffy,  for  the  respondent,  took  a  preliminarj'  objection — The 
alleged  debt  is  stated  on  the  face  of  the  Order  nisi  to  be  142{. 
and  the  judgment  which  the  respondent  failed  to  satisfy  to  be  for 
17U.  Non  constat,  that  he  would  not  hare  paid  the  142Z.  if  it 
only  had  been  demanded.  He  was  at  perfect  liberty  to  take  no 
notice  of  a  demand  for  payment  of  17  li. 

Topp,  for  the  petitioning  creditors,  contra — The  order  properly 
sets  out  in  the  first  place  a  debt,  and  in  the  second  place  an  act  of 
insolvency ;  the  two  are  quite  distinct,  and  need  have  no  connec- 
tion. There  was  in  fact  a  judgment  debt,  and  then  a  payment 
made  on  account  thereof,  which  reduced  the  debt  to  the  amount 
now  due. 

[MoLESWORTH,  A.C.J.  There  is  nothing  on  the  face  of  the 
Order  nisi  to  show  any  reduction.] 

No :  It  is  not  necessary — the  two  things  are  totally  distinct. 

[Moles WORTH,  A.C.J.  If  there  is  5QL  remaining  due  to  the 
petitioners  that  is  sufficient.  As  a  preliminary  objection  I  do 
not  see  anything  on  the  face  of  the  Order  nisi  to  make  me 
discharge  the  order]. 

Dufy,  in  reply — The  statement  that  the  debt  is  I42i.  amount* 
to  an  allegation  that  171^.  is  not  due  on  the  judgment,  nor  is 
it  alleged  that  it  is. 

MoLESWORTH,  A.C.J.  I  think  the  Order  nisi  is  sufficient 
Any  amount  over  501.  would  be  enough  to  sustain  it  as  aa 
existing  debt.  If  the  judgment  has  been  partly  paid,  and  the 
entire  amount  was  demanded,  that  will  be  a  matter  to  be  con* 
sidered  later  on,  but  it  does  not  appear  to  me  now. 

In  support  of  the  Order  the  judgment  which  was  obtained 
by  McLean  Brothers  and  Rigg  against  the  respondent,  and  the 
writ  of  Ji.  fa.  thereon,  dated  19th  March  1886,  were  put  in 
evidence,  and  Richard  McMillan  the  sheriffs  officer  was  called 
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and  stated  that  on  25th  March  1886  be  called  on  the  respondent  molesworth,  j. 
to  satisfy  the  judgment;  who  said  he  could  not  pay  it — that  he 
did  not  ask  him  if  he  could  point  out  any  property. 

On  29th  March  1886  a  garnishee  order  for  31Z.  78.  5d.  in 
the  hands  of  the  petitioners'  solicitors,  belonging  to  theresponden  b, 
was  obtained. 

This  closed  the  petitioners'  case. 

The  respondent  was  then  called  and  stated  that  he  was  in  the 
Banco  Court  and  was  called  out  by  the  sheriff's  oflBcer,  who 
demanded  of  him,  in  the  corridor  of  the  Court,  1711,  los.  Id. 
He  said  he  had  some  property  mortgaged  from  which  it  might 
be  obtained,  and  the  sheriff's  officer  told  him  it  was  no  use 
teUing  him  about  mortgaged  property,  that  they  did  not  waut 
mortgaged  properties,  but  the  respondent  told  him  where  it 
was  and  said  one  of  the  properties  was  worth  fully  900Z.  more 
than  the  amount. for  which  it  was  mortgaged.  A  clerk  of  the 
respondent's  solicitor  who  heard  the  conversation  corroborated 
the  respondent  as  to  it. 


Duffy,  for  the  respondent — The  allegations  contained  in  the 
petition  have  not  been  proved.  The  judgment  is  obtained  by 
McLean  Brothers  and  Rigg,  while  the  petitioners  are  "  William 
and  Oliver  McLean,  trading  as  McLean  Brothers  and  Rigg" 
and  the  two  are  not  in  any  way  identified.  The  judgment 
is  obtained  by  three  persons.    The  petition  is  by  two  only. 

Topp,  for  the  petitioning  creditors — Rigg  is  dead.  R.  14  of 
Ord.  XVL  of  the  Supreme  Court  Rules  1884  enables  partners  to 
sue  in  their  partnership  name.  It  is  not  necessary  that  the  act  of 
insolvency  and  the  debt  should  be  connected  in  any  way.  The 
non-satisfaction  of  a  judgment  obtained  by  another  person  is  an 
act  of  insolvency :  In  re  Drouhet  (a).  But  if  the  Court  feels  any 
difficulty  in  the  matter,  I  would  ask  leave  to  give  evidence  to 
identify  the  two  petitioners  as  the  firm  of  McLean  Bros.  &  Rigg. 

Duffy,  in  reply — The  petitioners  should  not  be  assisted  in  any 
way  when  they  would  not  even  take  the  trouble  to  see  whether 
the  respondent's  property  was  sufficient  to  pay  their  debt. 

(a)  Ante  Vol.  X.,  I.  4. 
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Insolvency. 

In  re 

DOUGLAH. 
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[MOLESWORTH,  A.C.  J.  I  think  it  is  a  case  in  which  I  should 
properly  receive  evidence  to  supply  the  deficiency.] 

The  petitionee'  solicitor  was  then  called,  and  stated  that  Rigg 
was  dead,  and  that  the  two  petitioners  were  the  only  persons 
trading  in  Melbourne  under  the  name  of  McLean  Bros.  &  Rigg, 
and  were  the  persons  who  obtained  the  judgment. 

Ditffy,  for  the  respondent — ^In  order  to  satisfy  a  judgment  when 
called  upon  to  do  so,  under  the  "Insolvency  Statute  1871"  (No.  379), 
sec.37,subsec.  viii.,  it  is  not  necessary  to  cany  about  in  one's  pocket 
money  sufficient  to  do  so.  It  is  sufficient  if  the  debtor  points  out 
sufficient  property  as  this  respondent  did.  The  only  information 
the  sheriff's  officer  had  on  the  subject  was  that  there  were  mort- 
gaged properties  belonging  to  the  respondent,  and  that  one  of 
them  was  worth  more  than  9002.  above  the  amount  of  the  mort- 
gage. It  was  then  the  officer's  duty  to  make  inquiries  about  it, 
which  he  did  not  do. 

[MoLESWORTH,  A.C..J.  He  told  the  respondent  that  pi:operty 
the  subject  of  a  mortgage  would  not  do,  because  it  was  not  pro- 
perty which  he  might  take.] 

There  is  no  rule  that  the  bailiff  is  not  to  touch  mortgaged  pro- 
perty. The  only  rule  is  that  he  is  not  bound  to  mix  himself  up 
with  it  if,  on  seeing  it,  he  is  not  satisfied  that  it  will  bring  the 
money.  The  respondent  was  within  the  precincts  of  the  Conrt 
when  the  demand  was  made. 

MoLESWORTH,  A.C.J.  The  sheriffs  officer  was  entitled  to  ask 
for  payment  and  to  get  payment.  In  the  case  of  a  respondent 
saying  "  Come  with  me  to  my  solicitor,  or  to  such  and  such  a  bank 
and  you  will  get  paid,"  the  bailiff  would  be  bound  to  go  with  him, 
but  it  is  not  his  duty  to  try  and  attempt  to  sell  mortgaged 
property — his  business  is  to  obtain  payment  of  the  money.  As  to 
the  application  having  been  made  in  the  precincts  of  the  Court,  if 
the  respondent  had  said  to  the  officer  that  he  declined  to  give  any 
answer  there,  and  to  come  on  another  occasion,  that  might  have 
been  a  good  answer;  but  he  did  not  take  that  course,  and  he  was 
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Qot  hurried  in  any  way.     I  make  the  Rule  absolute  without  molesworth,j. 
costs,  which  means  that  the  petitioners  will  not  be  able  to  recover  1S86 

from  the  estate  the  casts  of  having  the  estate  sequestrated.  Insolvency. 


Ride  absolute  without  costs. 


In  re 
Douglas. 


Solicitors  for  petitioners  :  Bixtham  <fe  Pirani, 
Solicitor  for  respondent :  A,  M,  Williams. 


A.  J.  A. 


In  the  Will  of  JOHN  KELLY,  Deceased. 

ExectUor  according  to  the  tenor — Duties  as  to  part  oidy  of  property. 

Where  the  dnties  of  an  ezecntor  relate  to  a  part  only  of  a  testator's  property, 
the  Conrt  will  not  grant  probate  according  to  the  tenor. 

Motion  for  probate  according  to  the  tenor  of  the  will  of  John 
Kelly  deceased,  to  his  widow  Mary,  Kelly,  or  failing  that  for 
administration  e.ta,  to  her. 

The  will  was  in  the  fallowing  terms : — 

"I  hereby  give  to  my  wife  Mary  Kelly  aU  the  block  of  land  in  Langley,  also  full 
eoatnl  over  all  the  horses  and  cattle  I  now  possess,  with  the  exception  of  any 
hones  my  son  John  may  think  fit  to  dispose  of  to  my  wife  Mary  Kelly's  satisfac- 
tiaa.  I  bequeath  to  my  son  Daniel  all  that^block  of  land  known  as  Cashens,  also 
Biy  adjoining  selection,  containing  about  forty  acres,  in  parish  of  Karramomus.  1 
ilso  bequeath  to  my  son  William  the  block  of  land  known  as  Lages,  also  in  the 
piBih  of  Karramomus.'' 

Woolf,  for  the  motion — The  duties  of  [an  executor  are  cast 
on  the  widow  as  to  part  of  the  property. 

[MoLESWORTH,  A.C.J.     She  is  not  the  universal  legatee.] 

No;  but  that  is  to  her  advantage :  In  the  Will  ofKeane  (a). 

[MoLESWORTH,  A.C.J.  There  as  to  the  entire  property  the 
duties  of  an  executor  had  to  be  performed,  here  it  is  not.] 

(a)  AnU  Vol.  III.,II.  49. 


MOLESWORTH  J. 

Probate. 
Feb.  4. 


Digitized  by  VjOOQiC 


270  SUPREM?  COUKT ;  VICTORU,  {V.  L.  B. 

MOLEswoRTH,  J.      I6  is  Submitted  that  there  is  no  difference  whether  the  duties 
18S6         of  an  executor  apply  to  the  whole  or  only  to  a  part  of  the 
Pr^^Ttk.       deceased's  property. 

In  thf  Will  of       MoLESWORTH,  A.C.J.     I  wiU  gmnt  her  administration  eta. 
Kelly. 

Solicitor:  Woolf, 

A.  J.  A. 


MOLESWORTH.  J.  In  ths  Will  OF  CHARLES  DOBRZANSKI,  Dkceased. 

Practice  Prohate^Corporation  chief  UgaUe—AdministrcUion  ct.o.  to  aUomcy  under 
Probate.  pou>er  of  corportUion, 

Feb.  4,  11.  Where  the  chief  reaidnary  legatee  under  a  will  appointiog  no  executor  waa 

a  corporation,  the  Court  granted  administration  cXa.  to  the  attomey-under-power 

of  the  corporation. 

Motion  for  administration  c.ta.  of  the  estate  of  Charles 
Dobrzanski  to  Edward  Maddox  Qibbs,  the  attorney  under  power 
of  the  Melbourne  Hospital,  the  chief  beneficiary  under  the 
will.  The  consent  of  the  other  legatees  to  the  application  was 
obtained. 

Weigall,  for  the  motion — The  Melbourne  Hospital  is  incor- 
porated under  the  "  Hospitals  and  Charitable  Institutions  Act'* 
(No.  220),  and,  being  a  corporation,  and  therefore  unable  itself 
to  obtain  administration,  an  attorney-under-power  has  been 
appointed  under  the  seal  of  the  hospital  to  obtain  adminis- 
tration. 

Cur,  adv.  wM, 

Feb.  11.  MoLESWoRTH,  A. C.J.    In  this  caso  Charles  Dobrzanski  made  a 

will  leaving  certain  pecuniary  legacies  and  the  residue  of  his 
property  to  the  Melbourne  and  Alfred  Hospitals.  The  committee 
of  the  former  has  nominated  Mr.  Qibbs  as  its  attorney  to  apply  for 
administration  c.ta.  to  his  estate.  I  order  as  sought;  appointing 
Mr.  Qibbs  simply,  not  describing  him  as  the  attorney  for  the 
hospital.  His  duty  will  be  to  this  Court,  and  not  to  the  Hospital 
Committee. 

Solicitors  :  Wiseioould  <k  Oibbs. 

A.  J.  A. 
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IM  THE  Will  op  JONATHAN  BINNS  WERE,  Deceased.  molesw^TH,j. 

188fi 
Executor^ahifting  exeetUorMp— Manager  for  time  being  of  a  coinpany,  

Probate. 
A  testator  cannot  legally  constitQte  a  shifting  ezecntorship.  

Where  a  testator  appointed  *'  the  manager  for  the  time  being  *'  of  a  company       J^tb,  4,  11. 

hU  executor,  intending  thereby  the  manager  of  the  company  from  time  to  time, 

the  Court  refused  probate  to  the  person  who  at  the  death  of  the  testator  was  the 

then  manager  of  the  company. 

Motion  for  probate  of  the  will  of  Jonathan  Binns  Were  de- 
ceased, to  John  Mackiehan,  the  manager  of  the  Union  Trustees 
Executors  and  Administrators  Company  Limited 

By  his  will  the  testator,  after  certain  pecuniary  and  other 
legacies,  devised  all  his  real  estate  and  the  residue  of  his  personal 
estate  "  to  the  manager  for  the  time  being  of  the  Union  Trustees 
Kxeeators  and  Administrators  Company  Limited"  upon  certain 
trusts.  The  will  concluded: — "I  appoint  the  manager  for  the 
time  being  of  the  Union  Trustees  Executors  and  Administrators 
Company  Limited  executor  and  trustee  of  this  my  will.  And  I 
<l6clare  that  the  said  manager  may  execute  any  of  the  trusts  or 
powers  herein  contained  by  the  officers  of  the  said  company." 

MUcheU,  for  the  motion — The  affidavits  clearly  establish  that 
tlie  applicant  is  the  manager,  though  he  is  not  named  in  the  will 
except  as  manager  of  the  company. 

MoLESWORTH,  A.C.J.  Is  there  any  authority  for  the  appli- 
cation ?  It  is  just  as  if  a  man  were  to  appoint  the  butler  for  the 
time  being  of  his  friend  so  and  so  his  executor. 

Cur.  adv.  vult. 


MoLESWORTH,  A.C.J.  Mr.  Were  made  a  will  bequeathing 
various  specified  chattels  to  various  children,  and  pecuniary 
l^acies.  He  left  to  the  manager  for  the  time  being  of  the  Union 
Trustees  Executors  and  Administrators  Company  Limited  all 
the  residue  of  his  plate,  &c.,  books,  furniture,  &c.,  upon  trust  to 
appropriate  and  divide  among  such  of  his  children  as  should  be 
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MOLEswoRTii,  J.  living  at  his  decease,  in  such  shares  and  manner  as  the  said 

18S6  manager  or  other  trustee  for  the  time  being  of  his  will  should,  in 

Insolvency.     ^*^  unrestricted  discretion,  think  calculated  to  effect  a  fair  and 

..    ."T:  „   ^   equal  division,  and  that  such  discretion  should  not  be  questioned, 
in  the  Will  q/^       ,  ,  .  .        i         i  •        i 

Wkke.         With  a  provision  that  the  manager  or  other  trustee  for  the  time 

being  might  sell  and  dispose  of  the  said  articles,  the  proceeds  of 

articles  not  appropriated  to  fall  into  the  residue.    He  devised  and 

bequeathed  all  his  real  estate  and  the  residue  of  his  personal 

estate  to  the  said  manager  for  the  time  being  upon  trust  that  the 

said  manager  should  sell  call  in  and  convert  the  same  into 

money,  with  discretionary  powers  to  postpone  such  sales  calling 

in  or  conversion,  and  should  stand  possessed  of  the  money 

arising  after  payment  of  funeral  and  testamentary  expenses^ 

including  probate  duty,  upon  trust  to  divide  the  same  into  four 

equal  parts  upon  trust  for  his  wife  and  children  as  specified,  the 

shares  of  the  daughters  to  be  for  their  separate  use.     He  then 

appointed  the  manager  for  the  time  being  of  the  company  ezeca- 

tor  and  trustee  of  his  will,  and  declared  that  the  said  manager 

might  execute  any  of  the  trusts  or  powers  therein  contained  by 

the  officers  of  the  said  company. 

Mr.  Mackiehan  was  the  manager  of  the  company  at  the  date 

of  the  will  and  the  death  of  the  testator,  and  now  seeks  probate 

of  the  will.     As  the  question  was  presented  to  me,  I  thought  it 

was  as  if  the  testator  might  appoint  such  person  as  should  be 

manager    of  the    company,   for  the  time  being,  his  executor, 

which  I  doubted ;  but  I  now  se6  that  what  he  really  intended 

was  that  the  manager,  for  the  time  being,  might  from  time  to  time 

be  executor,  which  I  think  cannot  legally  be.     Other  interests 

besides  the  wishes  of  the  testator  are  to  be  regarded,  aiid  other 

people  creditors  and  purchasers  are  not  to  be  confused  by  a 

shifting  executorship.    I,  with   regret,  refuse  the  application; 

granting  it  would  not  effectuate  the  testator's  intentions.    Such 

an   order  would  make  the  applicant  a   continuing   executor, 

though  immediately  after  the  company  changed  its  manager. 

Motion  refused. 
Solicitor:  F.  0.  Smith, 

A- J.  A. 
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In  th«  Will  op  JOHN  EDWARD  WRIGHT,  Decbased. 
WiU  on  separcUe  sheeis^Lasi  sheet  only  executed. 
Where  the  Court  is  satisfied  that  two  unattached  sheets,  of  whioh  the  second 


MOLE8W0RTH,  J. 
1886 

PfiOBATE. 


«Dly  ]»  executed,  were  intended  to  form  one  will,  it  will  grant  probate  to  both  

sheets.  Feb.2&. 

March  4. 
i-BjsczBTT  moved  for  probate  of  the  deceased's  will — The  will  is  

a  holograph,  written  on  one  sheet  of  foolscap  which  was  torn  in 
half  and  made  two  sheets  before  it  was  executed  and  the 
second  one  only  executed,  the  other  not  then  being  in  any  way 
attached.  Besides  the  internal  evidence  to  be  derived  from  a 
perusal  of  the  two  sheets,  the  affidavits  show  that  the  testator 
intended  them  to  be  two  parts  of  the  same  will.  If  the  Court  is 
satisfied  on  the  evidence  it  has  power  to  grant  probate  to  both 
In  the  Will  of  Mount  {a)\  Wtiis.  on  Exora,  (7th  ed.)  83, 96. 


Per  Curiam, 

Solicitors :  Briggs  &  Snowball. 

(a)  iinteVol.  m..L57. 


Cur.  adv.  vutt. 
Order  as  sought  March  4. 


A.  J.  A. 


In  the  Will  o7  ELEANOR  DILLON,  Deceased. 

^rwtkt  Probate — WUl^Initials  of  attesting  toitneases—JEvidence^Testamentary 
paper  referring  to  part  only  of  estate— Appointment  of  executors  to  deal  toith 
that  part— Administration  granted  to  estate  generally  subject  to  testamentary 
paper. 

Where  it  is  sufficiently  shown  that  the  initials  of  the  attestiug  witnesses  to  a 
tettamentary  paper  were  placed  opposite  the  attestation  clause  with  the  object  o£ 
attesting  its  execution,  it  is  a  valid  testamentary  instrument. 

A  testamentary  paper  bequeathed  1000/.  in  debentures  in  a  foreign  country  to 
XT.,  and  in  case  they  should  be  sold  at  the  death  of  the  deceased,  then  1000^ 
onto!  her  general  estate  in  lien  thereof,  and  appointed  A.B.  and  CD.  executors 
of  that  her  will  as  regarded  the  property  above  bequeathed,  and  authorised 
tbsm  to  deal  with  the  said  snm  above  bequeathed  for  the  benefit  of  X.Y.  as  they 
Bu^t  see  fit    The  deceased  made  no  other  will  or  disposition  of  the  rest  of  her 


MOLESWORTH.J. 

Probate. 

Feb,  25. 
March  l\. 
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MOLESWOBTH,  J.  property  of  which  she  had  both  real  and  personal  in  the  colony,  and  at  her 

"■"■"""""""""    death  the  debentures  had  not  been  sold.    On  application  for  probate  of  the 

1^^  deceased's  will  to  A.B.  and  CD.,  and  administration  of  the  estate  to  the  next- 

^  of -kin. 

Fbobatb. 

Held,  that  the  testamentary  paper  shooldnot  be  operative  as  an  appointment  of 

In  the  Will  of    executors,  but  as  a  kind  of  testamentary  trust  appended  to  the  property  the 

Dillon.         administrator  would  take ;  and  general  administration  granted  to  the  next-of-kin, 

subjeot  to  the  testamentary  paper  which  was  declared  to  be  a  valid  testamentary 

instrument. 

Motion  for  probate  of  the  will  of  Eleanor  Dillon,  deceased,  to 
Emily  Maud  Lemon  and  Thomas  Laidman  Parker^  the  executrix 
and  executor  named  in  the  will ;  or  failing  that^  or  in  the  event 
of  the  authority  of  the  executors  being  limited  to  the  particular 
estate  referred  to  in  the  will^  that  administration  of  the  estate,  or 
of  so  much  as  should  not  be  committed  to  the  executors,  be 
granted  to  William  Henry  Dillon,  the  only  son  of  the  deceased. 

The  will  was  as  follows : — 

"  I  Eleanor  Dillon  of  Albert  Park  widow  do  hereby  give  and  bequeath  the 
sum  of  one  thousand  pounds  now  invested  in  Dunedin  debentures,  and  also  the 
said  debentures  to  Blanche  Maud  Isabel  Hughes,  my  granddaughter  ;  and  in  case 
the  debentures  should  be  sold  in  my  lifetime,  then  the  sum  of  one  thousand  poondi 
out  of  my  general  estate,  in  lieu  of  such  debentures.  Such  sum  to  be  for  her  sole 
and  separate  use.  And  I  appoint  my  daughter,  Emily  Maud  Dillon,  and  Thomas 
Laidman  Parker  executors  of  this  my  will  as  regards  the  property  above 
bequeathed,  and  authorise  them  to  invest  and  deal  with  the  said  sum  above 
bequeathed  for  the  benefit  of  the  said  Blanche  Maud  Isabel  Hughes  as  they  may 
see  fit. 

*'  Signed  and  declared  by  the  said  testator  as  andN 
W.  T.  T.  for  her  last  will  in  presence  of  us  who  in  her  I  „ 

H.  B.  presence  and  at  her  request  have  hereunto  j        •L'illox. 

subscribed  our  names  as  witnesses.  J 

«'H.  Burrows." 

The  deceased  died  on  19th  December  1885,  leaving  in  Victoria 
real  estate  of  the  value  of  SoOOl,  and  personal  estate  of  the  value 
of  1372?.16s.  lid,  and  had  not  disposed  of  the  Dunedin  debentures. 

One  of  the  attesting  witnesses,  Henry  Burrows,  made  an  affi- 
davit that  the  execution  of  the  will  was  hurried,  as  he  and  the 
other  attesting  witness  were  at  the  time^engaged  in  other  busi- 
ness, but  he  thought,  and  he  believed  the  deceased  up  to  her  death 
thought,  that  she  had  executed  a  good  will  in  favour  of  her  grand- 
daughter Blanche  in  accordance  with  her  previously  expressed 
intention.  The  other  witness,  William  Thomas  Trollope  a 
solicitor^  also  made  an  affidavit  that  he  and  Burrows  subscribed 
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the  initialled  letters  of  their  names  on  the  left  hand  side  of  the  molesworth,  j. 
lower  part  of  the  attestation  clause,  believing  that  in  so  doing 
they  did,  and  intending  thereby  to  attest  the  execution  of  the 
will. 


1886 

P&OBATK. 


In  the  WiU  oj 
Dillon. 


Neighbour,  for  the  motion — It  is  not  necessary  for  the  attest- 
ing witnesses  to  sign  their  names  in  full  to  the  attestation  clause 
—their  initials  are  quite  sufficient,  and  it  is  clear  from  the  affi- 
davits it  was  intended  by  the  witnesses  to  duly  attest  the  will  by 
80  placing  their  initials:  In  the  Ooods  of  Christian  (a);  In  the 
Goods  of  Amiss  (6). 

[Molesworth,  A. C.J.  It  looks  as  if  the  testatrix  intended  this 
to  be  a  mere  temporary  thing,  and  to  alter  it  thereafter.  Assum- 
ing it  is  a  good  will,  are  the  executors  to  have  probate  of  it,  and 
the  next-of-kin  administration  of  the  rest  of  the  estate  ?] 

The  appointment  of  executors  is  limited  to  the  property  be- 
queathed by  the  will :  Wms.  on  Exoi^s.  (8th  ed.)  283,  252,  520. 

[llOLESWORTH,  A.C.  J.  Yes :  I  granted  an  application  so  lately. 
But  it  would  be  very  embaiTassing  if  a  creditor  were  suing  to  re- 
cover a  debt.    Against  whom  would  he  go  ?] 

He  could  go  against  either.  Whether  the  witnesses  signed  qud 
witnesses  or  not  is  a  question  of  fact:  GHifiths  v.  Griffiihs  (c). 

Cur.  adv.  vult. 

Molesworth,  A.C.J.  The  deceased  subscribed  her  signature 
to  a  document  appointing  two  persons  named  as  her  executors  to 
deal  with  certain  debentures  which  she  left  to  her  granddaughter. 
That  testamentary  paper  referred  only  to  debentures,  and  ap- 
pointed the  executors  as  to  them.  The  deceased  made  no  other 
disposition  of  her  property,  and  made  no  other  will.  The  present 
application  is  made  by  her  eldest  son  as  next-of-kin  seeking 
administration  to  her  estate  generally,  and  by  the  persons  named 
in  this  particular  document  as  executors  seeking  probate  as  to 
the  particular  property  referred  to  in  it.     One  difficulty  as  to 


(a)  2  Rob.  no. 


(6)  2  Rob.  116. 

S2 


(c)  L.R.,2P.  &D.  300. 


March  11. 
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In  the  Will  of 
Dillon. 


MOLg8woRTH,j.  that  documeut  is  that  the  persons  who  were  present  as  attesting 
1886  witnesses  attested  by  their  initials,  and  I  have  had  to  consider 

ProbItb.  whether  the  document  signed  by  the  deceased  was  a  good  will. 
It  seems  to  have  been  so  considered  by  both  the  testatrix  and  the 
two  witnesses  who  placed  their  initials  to  the  attestation  daase 
with  the  object  of  attesting  it.  I  think  if  it  sufficiently  appeai-s 
that  the  initials  of  attesting  witnesses  are  put  to  the  will  wiUi 
the  object  of  attesting  it,  it  is  a  good  will:  In  the  Will  of 
Dyer  (d).  But  there  was  some  further  difficulty  in  this  case 
from  the  fact  that  one  of  the  attesting  witnesses  also  signed  his 
name  in  full  at  the  foot  of  the  attestation  clause. 

I  have  had  considerable  difficulty  as  to  the  joint  application  of 
the  eldest  son  for  general  administration,  with  an  application  to 
admit  this  particular  document  to  probate.  I  am  prepared  to 
give  the  eldest  son  general  administration.  I  think  this  docu- 
ment should  not  be  operative  as  an  appointment  of  executors, 
but  as  a  kind  of  testamentary  trust  appended  to  the  propeity  he 
would  take. 


Ordsb  thftt  adminittration  of  the  estate  of  the  deceased  be  committed  to 
WUliam  Henry  Dillon,  her  only  son,  but  subject  to  the  testamentary  instrument 
annexed  to  the  joint  affidavit  of  Emily  Maud  Lemon  and  Thomas  Laidmaa 
Parker,  which  is  hereby  declared  to  be  a  valid  testamentary  instrument. 


Solicitor:  jB.  W.  Best. 

{d)  6  W.W.  k  A*B.,  I.  43. 


A.  J.  A. 


MOLESWOBTH,  J. 

Pkobatb. 
Fsb,  4,  8. 

F.  C. 
March  12. 


In  thb  Estate  of  MARK  SILL,  Deceased. 

Practice  ProbaU^Act  No,  842,  «.  Z—AdministraJtion—''  Persofi  entHled'*^Widow 
— Next-of-kin — Delegation  to  Trustees  <fcc.  Company, 

In  granting  administration  to  the  estate  of  an  intestate  the  widow  is  generally 
preferred  to  the  next-of-kin.  If  any  person  is  '*  entitled"  to  administration  the 
widow  comes  first. 

Per  Molesworth,  A,C.J,  Sec.  3  of  the  Act  No.  842,  providing  for  "any  person 
entitled  to  obtain  administration  to  the  estate  of  an  intestate  as  his  next-of-kin," 
authorising  the  Trustees  Executors  and  Agency  Company  limited  to  apply 
therefor,  applies  only  to  cases  where  there  is  no  widow,  and  only  one  next-of- 
kin. 
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Sed,  per  the  Full  Cwrt,— The  section  is  not  so  limited,  and  if  the  widow  UOLESWORTH,  J. 

renounces,  the  rights  of  the  next-of-kin  then  arise,  and  any  one  of  the  next-of-kin  » 

▼ho  would  be  entitled  to  administration  may  authorise  the  company  to  apply.  ^^^ 

Where  the  widow  renounced  and  the  eldest  son  was  the  first  in  the  field  for  Probatx. 

administration  by  authorising  the  company  to  apply  for  him,  

Held  that  he  was  the  "person  entitled"  to  obtain  administration  within  the  ^»  iheEHate  of 

r  of  sea  3  of  the  Act  No.  842.  °'"* 


MonoN  for  a  grant  to  the  Trustees  Executors  and  Agency 
Company  Limited,  of  letters  of  administration  of  the  estate  of 
Mark  Sill  deceased. 

The  deceased  died  on  the  6th  November  1885,  intestate,  leaving 
a  widow  and  seven  children,  four  of  whom  were  under  age.  The 
widow  renounced  her  claim  to  administration,  and  the  children 
who  were  of  age  authorised  the  company  to  apply  for  adminis- 
tration. 

a'Beekett,  in  support  of  the  motion — The  application  of  the 
company  is  based  upon  sec.  3  of  the  Act  No.  842,  passed  last 
session  (a). 

[MoLESWORTH,  A.C.J.  The  children  are  not  the  persons 
primarily  entitled  to  administration.] 

Under  the  Statute  they  are  as  much  entitled  as  the  widow, 
though  under  ordinary  circumstances  the  practice  of  the  Court 
has  been  to  prefer  the  widow  :  1  Wma,  on  Exora.  (7th  ed.)  416. 

Cur,  adv,  vwlt 

MoLESWORTH,  A.C.J.  Mr.  Mark  Sill  died  6th  November  1885,  Feb.  8. 
intestate,  leaving  considerable  real  and  personal  property,  a 
widow,  and  next-of-kin,  children — some  adult,  some  infants. 
The  widow  has  renounced  her  right  to  administration.  The 
eldest  children  have  authorised  the  Trustees  Executors  and 
Agency  Company  Limited  to  apply  for  administration  of  the 
estate  as  under  the  Act  No.  842,  sec.  3. 

(a)  "Any  person  entitled  to  obtain  ministration  of  snch  estate,  and  ad- 
■dministration  to  the  estate  of  any  ministration  to  the  estate  of  the  in- 
intestate  as  his  next-of-kin  may,  instead  testate  may  be  granted  to  the  said 
of  himself  applying  for  administration,  oompany  upon  its  own  application 
rathorise  the  oompany  to  apply  for  ad-  when  so  authorised. "    No.  842,  s.  3. 
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MOLKswoRTH,  J.      A  widow  is  generally  the  person  preferred  in  granting  ad- 
1886  ministration  to  the  next-of-kin,  as  to  their  relative  rights.     See 

Probatb.       cases  cited  in  1   Wms.  on  Exors.  (7th  ed.)  416.       The  word 
In  thT^uue  of  "  ^J^t'^^led"  is  perplexing  altogether  as  to  administrators  or  to 
SiLu         preferences,  from  the  number  of  exceptions  as  to  all  preferences. 
But  if  any  one  is  entitled,  the  widow  comes  first,  and  the  first 
question  would  be  if  the  disclaimer  of  the  person  primarily 
preferred  would  make  the  section  applicable  to  the  next-of-kin 
authorising  the  appointment  of  the  company.    If  it  would  at  all, 
it  would  do  so  without  the  consent  or  contrary  to  the  wish 
of  the  widow.    I  rather  think  that  the  section  applies  only  to 
cases  where  there  is  no  widow.    But  the  right  of  delegation 
given  by  the  section  is  to  the  next-of-kin  only,  in  the  singular, 
applying  to  the  case  where  one  person,  only  is  interested,  and 
(leaving  creditors  out  of  the  question)  he  is  solely  beneficially 
interested.    If  it  authorises  any  one  of  the  next-of-kin  to  apply,  it 
would  apply  to  cases  where  they  are  very  numerous  and  scattered. 
Sea  2  may  assist  in  construing  this  section,  which  regards  the 
case  of  several  executors  nominated,  any  one  of  whom  might 
apply  for  probate,  saving  the  rights  of  others,  but  could  not 
delegate  his  power  to  the  company.      If  all  next-of-kin  were 
adults  and  joined  in  delegating  their  rights  to  the  company,  it 
might  be  equivalent  to  the  act  of  a  sole  next-of-kin.     But  here 
the  infants  next-of-kin  are  incapable  of  consenting.     If  the  Act 
authorised  me  to  accept  the  company  as  nominee  of  any  person  to 
whom  I  would  grant  administration  as  one  of  the  next-of-kin,  I 
would  accept  it.     With  considerable  doubt  I  refuse  the  applica- 
tion. 

Where  a  person  appoints  the  company  his  executor  he  is  dealing 
with  his  own  property.  It  is  otherwise  with  delegations  after  his 
death.  But  I  am  now  dealing  with  an  Act  procured  by  an  incor- 
porated company  with  limited  liability  in  the  individual  mem- 
bers, constantly  changing,  getting  powers  unlimited  as  to  time, 
dispensing  with  the  security  ordinarily  required  for  creditors  and 
next-of-kin,  enabling  a  delegation  by  a  person  who  relieves 
himself  from  responsibility.  I  think  it  should  be  construed, 
therefore,  strictly. 

Motion  rejused. 
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From  this  decision  the  company  appealed  to  the  Full  Court.  £^ 

1886 

Webb,  Q.C.,  and  a'Beckett,  for    the   appellant — ^The   section  Pr^tb. 

in  question  says  expressly  that  the  next-of-kin  may  authorise  ^^^  thT^tcUe  of 

the  company  to  apply,  and  says  nothing  as  to  the  widow  or  Sill. 

creditors.    Where  the  words  "  persons  entitled"  are  used,  that  March  12. 
means  the  person  who  according  to  the  practice  of  the  Court  is 
entitled,  that  is,  if  the  widow  refuses,  the  eldest  son  :  Re  Goody 
Buckley  (b);  Re  Nimmo  (c). 

[HoLROTD,  J.  There  are  four  infant  children  here,  and  part  of 
His  Honour's  objection  was  that  the  consent  of  all  the  next-of- 
kin  was  required.  In  selecting  who  of  several  next-of-kin  of 
equal  degree  is  entitled,  the  Court  would  regard  the  wishes  of  the 
majority.] 

The  infants  are  not  entitled  to  administration,  and  all  the 
adults  consent. 

[HoLBOTD,  J.  Somebody,  perhaps  their  guardian,  might  be 
entitled  to  take  out  administration  for  them  before  the  eldest 
son.] 

It  has  never  been  required  that  an  elder  son  should  get  the 
consent  of  his  younger  brothers  when  they  are  of  age,  much  less 
when  they  are  infants :  Re  M*Farlane  {d).  Where  there  are 
several  next-of-kin  of  equal  degree,  the  first  to  apply  is  the  one 
entitled  to  administration :  Coote's  Probate  Practice  200;  Cordeux 
V.  Trader  {e).  Undoubtedly  if  this  application  had  been  for 
administration  to  the  eldest  son,  the  Court  would  have  granted 
it.  The  next-of-kin  have  a  footing  distinct  from  the  widow: 
1  TTww.  on  Exors.  (7th  ed.)  416. 

I^ER  Curiam  (/).  In  this  case  the  Trustees  Executors  and 
Agency  Company  Limited  applied  for  administration  of  the  estate 
of  one  Mark  SilL  Mark  Sill  died  intestate,  leaving  a  widow  and 
seven  children,  three  of  whom  were  adults,  and  four  infants.    The 

(h)  3  A.J.B.  181.  id)  3  W.  W.  &  a'B.,  I.  66. 

(r)  4  A.J.R.  142.  (e)  4  Sw.  &  Tr.  48. 

( /)  HoLBOTD,  CopB,  and  Kerferd,  J  J. 
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^•Q-  widow  renounced  her  right  to  administration,  and  the  eldest  son, 

1886  with  the  consent  of  his  two  brothers  who  were  of  age,  appointed 

Probate.       ^^^  company  to   apply  for  administration  in  his   place.    The 

In theEstaie of  *''PP'i<^*ion  was  made  under  sec.  3  of  the  Act  No.  842,  and  was 

Sill.  refused  by  His  Honour  Mr.  Justice  Molesworth. 

One  of  the  grounds  of  refusal  was  that  sec.  3  of  the  Act  did  not 
apply  where  the  intestate  left  a  widow.  We  can  see  no  reason  for 
limiting  the  operation  of  the  section  in  that  way.  The  section  says 
that  any  peraon  entitled  to  obtain  administration  to  the  estate  of 
an  intestate  as  his  next-of-kin  may  authorise  the  company  to 
apply  in  his  place,  and  does  not  say  that  the  widow  when  she 
is  entitled  may  authorise  the  company.  There  is  nothing  to  limit 
the  operation  of  the  section  in  the  way  suggested.  If  the 
widow  renounces  her  right  to  obtain  administration,  it  is 
the  same  for  this  purpose  as  if  she  never  existed,  and  the 
rights  of  other  parties  to  administration  then  come  in. 

Then  the  learned  Judge  says  that  "next-of-kin"  means  in  this 
section  the  sole  next-of-kin.  We  are  unable  to  agree  with  that 
interpretation.  The  words  "any  person,"  according  to  our 
Interpretation  Statute,  may  be  read  "  any  person  or  persons."  It 
includes  the  plural  as  well  as  the  singular.  Next-of-kin  is  the 
same  as  nearest  of  kin.  But  even  if  "  next-of-kin"  meant  the 
sole  next-of-kin  in  this  section,  we  think  that,  according  to  the 
practice  that  has  prevailed  in  this  Court,  it  would  mean  any  of 
the  next-of-kin  entitled  to  obtain  administration. 

The  widow,  who  is  the  natural  guardian  of  the  infant  children, 
has  taken  no  steps  to  intervene  on  their  behalf.  There  has  been 
a  rule  applicable  in  contested  cases  in  the  Ecclesiastical  Courts  in 
England,  that  administration  should  follow  the  majority  of 
interests;  but  that  appears  to  be  confined  to  contested  cases. 
Another  rule  is  that  administration  should  be  granted  priori 
petenti,  i.e,,  that  where  persons  are  in  equal  degree  entitled 
administration  is  granted  to  the  first  applicant.  The  practice  in 
our  Court  has  been  that  priority  of  birth  shall  give  the  preference 
where  there  is  no  contest.  Although  there  has  been  no  applica- 
tion by  the  eldest  brother  on  his  own  behalf,  yet  he  may  fairly 
be  said  to  be  the  first  in  the  field  in  reference  to  obtaining 
administration  by  appointing  the  company  to  apply  for  him. 
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He  has  also  obtained  the  consent  of  two  others  interested  in  the 
estate,  and  there  is  no  dissent  by  the  widow  who  could  act  on 
behalf  of  the  infants.  For  that  purpose  we  think  he  was  a 
person  entitled  to  obtain  administration  to  the  intestate  as  his 
next-of-kin,  and  we  think  therefore  that  the  appeal  should 
be  allowed^  and  administration  granted  to  the  company. 


Solicitors :  Macgregor  A  Brake, 


F.  c. 

1SS6 

Probata. 

In  the  Estate  of 
Sill. 


A'pptal  alXowed  ;  administration 
granted  to  the  company. 


A.  J.  A. 


In  the  Will  of  ELIZA  BRIDOER,  Dbceaskd. 

Act  Ko.  842,  8.  2— Trustees  <fcc.  Company^Appointment  by  executor  oj  company 
to  apply  for  admimstration  c,t.  o. —  WiU  hefore  Act. 

A  tettairix  by  her  will,  made  on  5th  August  1886,  appointed  A.B.  sole  executor 
and  died  on  16th  January  1886.  On  the  8th  December  1885  the  Act  No.  842 
WM  passed,  sec.  2  of  which  provides  that  an  executor  instead  of  himself  applying 
for  probate  may  authorise  the  Trustees  Executors  and  Agency  Company 
Limited  to  apply  for  administration  ct.a.  unless  the  testator  should  by  his  will 
hsTe  expressed  his  desire  otherwise.  A.B.  duly  authorised  the  company  so  to 
spply,  and  the  company  did  so. 

Btid,  per  Ifolesujorth,  A.C.J.,  that  the  Act  did  not  operate  retrospectively 
to  enable  the  executor  to  appoint  the  company,  and  administration  c.t.a.  to  the 
Company  refused. 

Sedper  the  FktU  Court, — In  cases  in  which  a  testator  had  an  opportunity  after 
tlie  passing  of  the  Act  of  altering  his  will,  and  did  not  choose  to  do  so,  he  must  be 
taken  to  mean  that  his  will  should  take  effect  according  to  the  new  law ;  and 
administration  ct.a.  granted  to  the  company. 

SemihU,  per  Copt,  J,  The  Act  applies  to  all  cases  whether  the  testator  had  an 
opportunity  of  altering  his  will  or  not. 


MOLESWOBTn,  J. 

Probate. 

Feb.  11,  16. 


F.  c. 


March  12. 


Motion  for  a  grant  to  the  Trustees  Executors  and  Agency 
Company  Limited  of  letters  of  administration  c.t.a,  of  the 
estate  of  Eliza  Bridger,  deceased. 

By  her  will,  made  on  6th  August  1885,  the  testatrix 
appointed  the  Kev.  H.  N.  Wollaston  sole  executor,  and  died  on 
the  16th  January  1886.  Mr.  Wollaston  authorised  the  Trustees 
Executors  and  Agency  Company  Limited  to  make  the  present 
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MOMBWOBTH,  J.  application  pursuant  to  the  powers  contained  in  sec.  2  of  the  Act 
No.  842  (a). 

The  testatrix  did  not  by  her  will  or  by  any  codicil  express  her 
desire  that  the  office  of  executor  should  not  be  delegated,  or  that 
the  company  should  not  act  in  the  trusts  of  her  will. 


1886 

PltOBATK. 

InAeWUlof 
Bbidobr. 


Mitchell,  in  support  of  the  motion — 

[MoLESWORTH,  A.C.J.     When  was  the  Act  No.  842  passed?] 

On  the  8th  December  1885. 

[MoLESWORTH,  A.C.J.  There  was  no  chance  of  her  expressing 
her  disapprobation  in  order  to  protect  herself  as  the  Act  provides.] 

She  did  not  die  till  the  16th  Januaiy  1886,  and  had,  therefore, 
plenty  of  time  to  alter  her  will  or  make  a  codicil  to  protect  her- 
self if  she  had  wished. 

Cur.  adv.  vuU. 

Feb.  16.  MoLESWORTH,  A.C.J.     Miss  Eliza  Bridger  made  a  will  on  5th 

August  1885,  appointing  the  Kev.  Mr.  Wollaston  her  executor. 
On  8th  December  1885,  the  Act  No.  842,  extending  the  powers 
of  the  Trustees  Executors  and  Agency  Company  Limited,  was 
passed.  The  testatrix  died  on  16th  January,  1886.  The  second 
section  of  the  Act  provides  that  any  person  named  executor  may, 
instead  of  himself  applying  for  probate,  authorise  the  company  to 
apply  to  this  Court  for  administration  with  the  will  annexed, 
and  administration  with  the  will  annexed  may  be  granted  to  the 
the  said  company  upon  its  own  application  when  so  authorised, 
unless  the  testator  shall  by  his  will  have  expressed  his  desire 
that  the  office  of  executor  shall  not  be  delegated,  or  that  the  said 
company  shall  not  act  in  the  trusts  of  his  will.  It  is  said  that  the 
executor  has  authorised  the  company  so  to  apply. 


► 


(o)  "  Any  persona  or  person  named  ex- 
pressly. .  .  .  as  executors  or  executor 
who  would  be  entitled  to  obtain  probate 
of  the  will  of  any  testator.  .  .  .  may, 
instead  of  themselves  or  himself  apply- 
ing for  probate,  authorise  the. said  com- 
pany to  apply  to  the  Supreme  Court  for 
administration  with  the  will  annexed, 
and  administration  with  the  will  an- 


nexed may  be  granted  to  the  said  com- 
pany upon  its  own  application  when  so 
authorised,  unless  the  testator  shall  by 
his  will  have  expressed  hia  desire  that 
the  office  of  executor  should  not  be  dele- 
gated, or  that  the  said  company  should 
not  act  in  the  trusts  of  his  will."  No. 
842,  8.  2. 
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This  company  was  seeking  appointments  as  executor  when  this  molesworth,  j. 
testatrix  made  her  will,  but  she  did  not  appoint  it.     The  question  isss 

18  if  the  Act  should  operate  retrospectively  to  enable  her  executor  probate. 
to  appoint  it.  I  think  not.  She  should  not  be  taken  to  have 
foreseen  the  Act  when  she  made  her  will;  or  be  obliged  to  make 
a  new  will  after  the  Act  No.  842  to  protect  herself  from  the 
nomination  of  the  company.  I  understand  no  authority  to  the 
company  has  been  lodged  with  the  papers. 


In  the  WiU  of 

BB[DGEB. 


From  this  decision  the  applicant  appealed  to  the  Full  Court  (6),  *"•  c. 


March  12. 


F«66,  Q.C.,  and  Mitchell,  for  the  appellant — The  learned 
Primary  Judge  refused  the  application  on  the  ground 
that  the  testatrix  was  not  bound  to  make  a  new  will 
after  the  Act  No.  842  was  passed,  in  order  to  protect  herself 
nnder  the  latter  part  of  sec.  2  of  the  Act  from  the  nomination  of 
the  company  by  her  executor.  The  same  line  of  argument  was 
urged  before  Jessel,  M.R.,  in  Haaluck  v.  Pedley  (c),  who  held 
under  similar  circumstances  that  where  a  testator  did  not  choose 
to  alter  his  will  after  a  new  Act  affecting  it  was  passed,  he  must 
be  taken  to  mean  that  it  should  take  effect  according  to  the  new 
law.  That  is,  it  is  submitted,  the  true  rule.  There  is  nothing  in 
the  present  Act  to  make  it  retrospective,  and  an  Act  must  not  be 
given  a  retrospective  operation  unless  there  is  an  express  pro- 
vision to  that  effect  contained  in  it.  The  fact  that  the  testatrix 
did  not  make  a  new  will  and  protect  herself  in  the  way  men- 
tioned in  the  section  may  afford  a  reason  for  saying  that  she  did 
not  desire  to  do  so. 

[HoLROYD,  J.  The  judgment  of  Jessel,  M.R.,  is  limited  to  cases 
in  which  a  testator  might  have  altered  his  will  and  did  not 
choose  to  do  so.  He  says  "A  testator  who  knows  of  an 
alteration  in  the  law  (as  this  testator  must  be  presumed  to  have 
done)  and  does  not  choose  to  alter  his  will  must  be  taken  to 
Juean  that  his  will  shall  take  effect  according  to  the  new  law.'* 

{h)  Coram:  Holboyd,  Copb,  And  Kerferd,  JJ.  (c)  L.R.,  19  Eq.  271. 
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F.  0.  He  does  not  say  that  every  testator  after  the  passing  of  the  Act 

1886  mast  be  taken  to  mean  that  his  will  shall  take  effect  according  to 

Probate.      ^^®  ^®w  law,  but  only  refers  to  cases  where  the  testator  does  not 
/  thTwuiof   ^^^^^^  ^  alter  his  will;  i.e.,  he  only  refers  to  cases  in  which  the 
BBnMiR.       testator  could  have  done  so,  and  not  to  those  in  which  it  was  im- 
possible for  him  to  do  so,  as  if  he  were  in  extremis  or  anything  of 
that  sort.] 

In  this  case  the  testatrix  could  easily  have  altered  her  will 
after  the  Act,  but  did  not  choose  to  do  so.  The  authority  to  the 
company  mentioned  in  His  Honour's  judgment  is  in  Court,  and 
can  be  lodged  at  any  moment.  The  question  was  not  before 
raised. 

HoLROYD,  J.  We  think  the  case  of  Haaluck  v.  Pedley  (d), 
which  has  been  cited  to  us,  is  an  authority  that  governs  the  pre- 
sent case;  and  we  have  come  to  the  conclusion  that  at  any  rate 
in  cases  in  which  a  testator  had  an  opportunity,  after  the  passing 
of  the  Act  No.  842,  of  altering  his  will  if  he  thought  fit,  and  did 
not  choose  to  do  so,  he  must,  to  use  the  words  of  the  Master  of 
the  Rolls,  "  be  taken  to  mean  that  his  will  shall  take  effect 
according  to  the  new  law."  It  is  not  necessary  now  to  decide 
whether  the  second  section  of  the  Act  No.  842  applies  to  all  wills 
made  before  the  passing  of  the  Act.  Our  brother  Cope  is  dis- 
posed to  go  somewhat  further  than  we  are,  and  to  hold  that  it 
does,  and  will  state  his  own  views  on  that  point. 

Cope,  J.  I  think  an  opportunity  of  altering  his  will  has 
nothing  to  do  with  it.  Otherwise  we  have  to  go  in  every  case 
into  evidence  as  to  whether  there  was  an  opportunity,  and  what 
opportunity  would  be  sufficient.  Supposing  a  man  to  be  in  a 
remote  part  of  the  country  and  unable  to  alter  his  will ;  or  a 
case  where  a  person  was  infirm  and  physically  incapable  of 
altering  it.  If  we  are  to  proceed  upon  whether  he  has  an  oppor- 
tunity of  altering  the  will,  it  will  open  the  door  to  great  difficulty. 
Besides,  the  section  applies  to  the  executor.  I  do  not  think  the 
testator  has  anything  to  do  with  it.     It  is  the  executor  that  has 

id)  L.  R.,  10  Eq.  271. 
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the  power  of  doing  this;  but  a  testator  may,  if  he  likes,  say  that 
the  executor  shall  not  do  it.  There  is  nothing  objectionable  in  it, 
or  anything  that  affects  the  testator's  interests.  However  absurd 
it  may  be  in  fact,  in  the  eye  of  the  law  every  person  is  supposed 
to  see  every  Act  of  Parliament  the  moment  it  is  passed,  or  at  all 
events  the  moment  it  comes  into  operation. 

HoLROYD,  J.  It  is  not  to  be  supposed  that  my  brother  Eerferd 
and  I  differ  from  our  brother  Cope,  but  we  do  not  wish  at  present 
to  express  any  opinion  upon  the  point  which  he  has  raised.  The 
appeal  in  this  case  will  be  allowed,  and  administration  eta, 
granted  to  the  company,  subject  to  the  authority  to  the  company 
being  filed  and  verified  before  the  letters  issue. 


p.  c. 

1886 

Probate. 

In  the  Will  of 
Bridokr. 


Solicitora :  Blake  <k  Riggall. 


A.  J.  A. 


In  the  Wn.L  of  ELIZA  ANN  HOPKINS,  Deckased. 


8.  8 — Separate  estate — 


"  The  Married  Women's  Property  Act  1884"  {No. 
Will  of  married  woman. 

By  a  deed  of  partition  executed  in  1863  by  the  varioas  beneficiariea  under,  and 
the  tmstees  of,  a  will,  the  fee  simple  of  certain  property  was  vested  in  a  married 
woman  subject  to  a  joint  power  of  appointment  by  her  and  her  husband.  On  17th 
December  1881  she  made  a  wiU,  appointing  her  husband  executor.  On  13th 
December  1884  **  The  Man-ied  Women*8  Property  Act  1884"  (No.  828)  came  into 
operation.  On  18th  December  1885  the  wife  died,  the  joint  power  of  appoint- 
ment by  husband  and  wife  never  having  been  exercised,  and  the  husband  applied 
for  probate  of  her  will,  which  was  refused.     On  appeal  to  the  Full  Court, 

Held,  that  the  effect  of  the  Act  No.  828  was  to  make  all  that  her  separate  pro- 
perty which  the  deceased  acquired  as  real  estate  before  the  passing  of  the  Act ; 
tbat  her  will  spoke  and  took  effect  as  if  executed  immediately  before  her 
desth ;  and  probate  of  her  will  granted  accordingly. 


MOLESWOBTH,  J. 

1885 

Probate. 

Dec.  18. 


1886 
Feb,  1. 

F.C. 

March  12,  22. 


Motion  for  probate  of  the  will  of  Eliza  Ann  Hopkins,  a  married 
woman,  deceased,  to  John  Rout  Hopkins,  her  husband  and  sole 
executor. 

The  affidavits  stated  that  the  deceased  died  in  1885,  leaving  a 
will  dated  19th  December  1881 ;  and  that  her  property  consisted 
of  real  estate  in  the  colony  of  the  value  of  48512.;  and  personal 
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1885 

Probate. 

In  the  Will  of 
Hopkins. 


MOi«gwoRTH,j.  property  of  the  value  of  o%L  The  real  estate  had  been  vested  in 
her  under  the  will  of  her  father,  George  Armytage,  dated  1842, 
he  having  died  on  12th  July  1862,  The  lands  were  thereby 
devised  to  Robert  Wm.  Nutt  to  such  uses  and  subject  to  such 
powers  as  Eliza  Ann  Hopkins  (the  deceased)  notwithstanding 
coverture  should  jointly  with  her  husband  appoint,  and  in  default 
of  such  appointment  to  the  use  of  Mrs.  Hopkins  her  heiis  and 
assigns  for  ever.  By  a  deed  of  partition  executed  in  1863  be- 
tween the  varions  beneficiaries  under  George  Armytage's  will  and 
the  trustees  thereof,  the  fee  simple  of  the  lands  was  vested  in 
Mrs.  Hopkins,  subject  to  a  joint  power  of  appointment  by  her  and 
her  husband,  which  was  never  exercised. 


Bayles,  for  the  motion. 


Cur,  adv,  vuU, 


886  MoLESWORTH,  A.  C.  J.  According  to  the  affidavits  it  appears  that 

Feb,  1  the  testatrix  had  real  property,  but  I  do  not  find  any  property  of 

which  she  could  dispose  by  will,  and  I  shall  therefore  not  grant 
probate  of  the  will. 


F.  c. 


March  12. 


From  this  decision  the  applicant  appealed  to  the  Full  Court. 

Bayles,  for  the  appellant — The  deceased  had  a  devisible 
interest  in  the  land  subject  to  be  divested  by  appointment  which 
was  never  made.  The  marginal  note  of  sec.  8  of  the  Act  No.  828 
is  the  same  as  that  of  the  corresponding  section  of  the  English 
Act;  but  the  section  itself  is  expressly  made  retrospective,  whereas 
the  English  section  is  not.  His  Honour  gave  no  reasons  for  his 
decision — perhaps  he  was  misled  by  the  marginal  note  to  our  sec- 
tion, which  is  wrong. 

Cur.  adv.  wdt 


March  22.  The  judgment  of  the  Court  (Holroyd,  Cope,  and  Kerferd,  J  J.) 

was  now  delivered  by: — 

Holroyd,  J.  This  is  an  appeal  from  the  refusal  of  the  learned 
Primary  Judge  to  grant  probate  to  John  Rout  Hopkins,  the 
husband  of  the  deceased.     The  deceased  lady  was  entitled  to  land 
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under  her  father's  will.  That  land  by  deed  of  partition  executed 
by  the  various  beneficiaries  under  the  will,  and  by  the  trustees 
of  it,  was  settled  in  such  a  way  that  the  fee-simple  was 
vested  in  her  subject  to  a  joint  power  of  appointment 
exerciseable  by  the  husband  and  wife.  On  19th  December 
1881  she  made  a  will  devising  the  land  in  question,  and  appoint- 
ing her  husband  executor.  On  13th  December  1884  an  Act  of 
Parliament  (No.  828^  camein  to  operation,  dealing  with  property 
of  married  women.  After  the  passing  of  that  Act,  viz.  on  18th 
December  1885,  this  lady  died,  the  joint  power  of  appointment 
never  having  been  exercised.  Thd  learned  Judge  decided  that  the 
will  made  by  this  lady  was  inoperative,  inasmuch  as  she  being  a 
married  woman  could  not  during  the  life-time  of  her  husband 
make  a  devise  of  property  the  fee-simple  of  which  was  vested  in 
her,  but  not  to  her  separate  use.  So  we  understand  the  judgment. 
Now,  by  the  8th  section  of  the  Act  No.  828,  "  Every  woman 
married  before  the  commencement  of  this  Act  shall  be  entitled 
to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid,  as  her 
separate  property,  all  real  and  personal  property  her  title  to 
which,  whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  have  accrued  before,  or  which 
shall  accme  after  the  commencement  of  this  Act/'  and  one  of  the 
ways  by  which  a  married  woman  is  empowered  by  the  Act  to 
dispose  of  property  is  by  will.  By  the  22nd  section  of  "  The 
WUU  Statute  1864"  (No.  222),  a  will  as  to  the  real  and  personal 
property  comprised  in  it  is  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.  This 
document,  therefore,  is  to  speak  aud  take  effect  as  regards  the 
property  compiised  in  it  as  if  executed  immediately  before  the 
death  of  the  testatrix  on  18th  December  1885.  If  it  had  been 
so  executed  it  would  have  comprised  property  acquired  before 
the  Act  No.  828,  aud  therefore  it  was  operative  as  regards 
that  property.  A  married  woman  before  this  Act  could  make  a 
will  of  separate  property,  and  this  Act  makes  all  real  estate 
which  she  had  acquired  before  the  passing  of  the  Act  her 
separate  property.  That  being  so,  we  think  this  appeal  should 
he  allowed.     It  appears  that  this  Act  was  not   mentioned  to 


F.C. 

1886 

Probate, 

In  the  Will  0/ 
Hopkins. 
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F.  c.  the  learned  Primary  Judge ;  it  may  have  escaped  his  attention, 

1886  or  he  may  have  been  misled  by  the  marginal  note  to  the  section, 

F^rt.       ^Ji»ch  is  wrong. 
In  thrill  of  Appeal  aUoived ;  probate  grarUed. 

Hopkins. 

Solicitors :  Blake  A  RiggaU.   ' 

A«  J*  A* 


MOLESWORTH,  J. 
PfiOBATE. 

AprUl. 


Is  THE  Will  of  THOMAS  CAMERON,  Deceased. 

Practice  PrcbcUe  — Advertisement. 

Where  the  advertisement  states  that  two  ezecators  intend  to  apply  for  probate, 
the  Court  will  not  grant  probate  to  one  of  them,  reserring  leave  to  the  other  to 
oome  in  and  prove. 

Motion  for  probate  of  the  will  of  Thomas  Cameron  deceased. 

The  deceased  appointed  his  two  sons,  James  Donald  Cameron 
and  Thomas  Cameron  executors,  and  the  advertisement  published 
contained  a  notice  of  the  intention  of  both  to  apply.  The 
affidavit  of  due  performance  was  sworn  by  one  executor  only. 

Woolf,  for  the  motion — One  of  the  executors  has  not  sworn 
the  affidavit  of  due  performance,  so  I  ask  for  probate  to  Uie 
other  executor,  reserving  leave  to  the  second  to  come  in  and 
prove.  In  In  the  Will  of  Stephens  (a)  the  Court  did  not  follow 
the  advertisement  in  granting  probate. 

MoLESWORTH,  A.C.J.  I  think  in  general  if  the  intention 
advertised  is  for  two  executors  to  apply,  those  interested  in 
the  estate  ought  to  know  that  only  one  of  them  is  getting 
probate.  If  the  other  executor  makes  an  affidavit  of  due 
performance  it  may  be  used  with  the  present  materials. 


Solicitors :  Emerson  <fc  Barrow, 

(a)  4  V.L.L<.,  I.  36. 


Motion  rejused. 

A.  J.  A. 
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In  the  Will  of  ROBERT  SMITH,  Deceased. 

PracUet  ProbcUe—Muittai  wUl^UnatiteUd  doeumenta  incorporaUd  in  will. 

Where  a  testator  made  a  will  in  tho  ordinary  form,  and  subsequently  jointly 
lith  his  wife  executed  a  mutual  will  in  the  Scotch  form  which  referred  to  two 
letters  as  being  in  existence  whereby  the  testator  revoked  a  bequest  made  under 
his  wiU  except  under  certain  conditions,  and  which  contemplated  their  destruction 
sod  replacement  by  subsequent  letters,  the  Court  granted  probate  to  the  will  and 
codicil  of  the  deceased,  without  deciding  whether  the  two  letters  which  were  said 
to  have  been  destroyed  were  in  existence  or  not. 


HOLESWORTH,  J. 

1886 

Probate. 

March  18,  25. 
April  8,  16. 


Motion  for  probate  to  the  widow  and  executrix  of  the  testator. 

The  testator  Robert  Smith,  a  merchant  of  Melbourne,  but  then 
residing  in  Scotland,  on  19th  May  1875  executed  his  will,  and 
thereby  devised  his  dwelling  house  land  and  hereditaments  in 
Barkly-street  St.  Kilda,  to  his  mother  for  life,  remainder  to  his 
sisters  and  brother  as  .joint  tenants.  He  then  devised  the  residue 
of  his  real  estate  to  his  son  Alexander  Smith,  his  heirs  and  assigns 
absolutely.  He  bequeathed  to  his  son  Robert  Arthur  Smith  a 
watch,  and  to  Lis  wife  Catherine  Elizabeth  Smith  the  residue  of 
his  personal  estate  absolutely,  and  appointed  her  executrix. 

This  will  was  duly  executed  as  required  by  the  law  of  Vic- 
toria. 

On  the  26  th  September  1879    the    testator    and    his  wife 

ezeeated  a  document  in  the  Scotch  form  entitled  "  Mutual  will 

and  settlement  of  Robert  Smith  and  Mrs.  C.  E.  Smith,  spouses,"  in 

the  following  terms  : — 

"This  IB  the  last  and  mutnal  will  and  settlement  of  ns  Robert  Smith  of  ftc, 
and  Ottherine  Elizabeth  Smith  of  &o.,  spouses,  who  being  desirous  of  further  pro- 
viding for  settlement  and  management  of  our  worldly  affairs  after  our  respective 
deaths  have  therefore  mutually  agreed  and  resolved  to  grant  these  presents  in 
Bttnner  underwritten.  I,  said  Robert  Smith,  do  hereby  with  approval  and 
wncnrrenoe  of  said  C.  E.  Smith,  my  wife,  approve  and  hereby  corroborate  and 
wa&rm  the  last  wiU  and  testament  of  me,  the  said  R.  Smith,  dated  19th  May  1875, 
in  the  whole  heads  clauses  tenor  and  effect  thereof,  which  are  here  specially 
nferred  to,  and  held  as  repeated  brevitcUis  causd,  and  which  last  will  is 
■fixed  hereto  and  dockquetted  by  us  as  relative  hereto.  But  declaring  that  the 
>ud  last  will  is  and  shall  always  be  subject  to  and  be  qualified  controlled  and 
explained  by  a  letter  of  date  9th  February  1878  written  and  addressed  by  me  to 
B7  Mid  wife,  and  by  another  letter  of  date  9th  May  1878,  written  and  addressed 
1>7  ine  to  my  son  Alexander  or  Alick  in  Melbourne,  and  which  are  to  be 
Wvered  by  my  executor  after  my  death,  or  in  event  of  these  lettdhi  or  either  of 
tittm  being  destroyed  by  me  then  any  other  letters  or  separate  writing  of  instmc- 

V.L.R..  VoL  Xn.  T 
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1886 

Probate. 

In  ths  WiU  of 
Smith. 


MOLESWORTH,  J.  tions  directions  explanations  limitations  alterations  and  qualifications  con* 
tained  in  such  letters  or  separate  writing  shall  be  held  reckoned  and  taken  as  part  of 
these  presents,  and  shall  be  as  good  valid  and  effectual  to  all  intents  and  purposes 
as  if  they  had  been  herein  incorporated,  and  that  they  shall  accordingly  be  bind- 
ing and  obligatory  on  all  parties  who  may  in  any  way  be  interested  in  the  mesni 
and.  estate  settled  by  the  said  last  will  and  testament,  and  that  may  belong 
to  me  at  the  time  of  my  death.  And  in  respect  that  my  son  Alexander  Smith  is 
due  to  me  a  debt  of  about  3000/.,  which  is  referred  to  in  my  said  letter  to  him,  I 
hereby  declare  that  until  he  pays  or  duly  accounts  for  that  debt  either  to  me  daring 
my  life  or  to- my  executor  after  my  death  he  shall  not  be  entitled  to  claim  ask  or 
pursue  for  any  part  or  portion  of  my  means  and  estate  either  real  or  personal" 

The  wife  then  by  the  same  document,  with  the  approval  of 
her  husband,  dealt  with  her  estate  and  interest. 

The  applicant's  affidavit  stated  that  the  letters  of  9th  February 
1878  and  9th  May  1878,  referred  to  in  the  mutual  will,  were 
placed  with  the  mutual  will,  and  afterwards  taken  away  by  the 
testator  with  the  intention  of  destroying  them,  and  she  believed, 
from  her  knowledge  of  her  husband's  affairs,  that  he  wrote  no 
other  letter  qualifying  the  will  or  mutual  will. 

a! Beckett  for  the  motion — The  original  will  is  executed  accord- 
ing to  our  law,  but  the  mutual  will  is  according  to  the  Scotch 
law. 

[MoLESWORTH,  A.C.J.  Does  the  widow  say  she  never  revoked 
her  will  ?] 

No. 

[MoLESWORTH,  A.C.J.  These  Scotch  reciprocatory  wiUs  are 
made  on  a  sort  of  compact  that  each  party  to  it  is  to  leave  the 
will  unaltered.  They  are  a  kind  of  contract  between  the  parties 
each  in  favour  of  the  other,  and  if  either  recedes  from  that 
position — which  they  may  do — the  other  ceases  to  be  bound.] 

"Whatever  force  the  document  has,  it  is  in  no  way  affected  by 
making  it  part  of  the  husband's  will  and  admitting  it  to 
probate — it  is  valid  as  regards  his  property:  Wma.  on  Exors. 
(7th  ed.)  10.  The  mutual  will  refers  to  two  letters  which  are 
believed  to  have  been  destroyed  by  the  testator  himself.  The 
law  on  the  subject  will  be  found  in  Wme,  on  Exora.  (7th  ed.) 
97-8;  Jarm.  on   Wills  (4th   ed.)   89*91;  and  it  seems  to  be 
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PSOBATE. 

IniUWUlof 

PlCITH, 


that  if  an  unattested  document  is  incorporated  in  a  will  it  moiiEswobth,j> 
would  be  good  if  it  still  existed,  but  if  it  were  revoked  or  des- 
troyed and  another  made  in  its  stead,  also  unattested,  that  the 
second  could  not  be  so  incorporated  in  the  will,  and  would  be 
inoperative.  The  Court  requires  the  strictest  evidence  in  order 
to  incorporate  unattested  documents^  and  will  not  endeavour  to 
search  out  such  documents;  but  in  their  absence — a  reason  being 
given  for  such  absence — the  Court  will  grant  probate  to  the 
will.  Nor  does  the  grant  of  probate  to  the  will  do  away  with 
their  force  if  they  can  be  found. 

[MoLESWORTH,  A.C.J.  Is  the  son  in  any  way  privy  to  this 
application?  The  contents  of  the  documents  might  have  been 
eommnnicated  to  him.] 

It  might  be  possible  to  get  an  affidavit  from  the  son. 

JfoLESWORTH,  A.C. J.  Well,  that  may  be  found  out,  and  the 
application  renewed.  I  would  like  to  see  some  authority  as  to 
how  far  these  Scotch  wills  go  as  to  persons  only  casually  resident 
in  Scotland. 


A  farther  affidavit  by  the  widow  stated  that  she  had  read  the 
letters,  and,  so  far  as  she  could  remember,  one  stated  that  the 
testator's  son  owed  him  80002.  and  other  large  sums  advanced  to 
him,  and  as  the  son  was  then  in  a  position  to  pay,  the  testator 
expected  him  to  pay  at  least  the  30002.,  either  to  him  or  to 
his  executor.  The  other  letter  set  forth  the  sums  which,  at 
various  times^  had  been  advanced  by  the  testator  to  his  son ;  but 
she  was  certain  that  neither  letter  conferred  any  benefit  upon  any 
person  except  as  regarded  the  direction  to  pay  the  30002.  She 
believed  that  the  reason  for  the  destruction  of  the  letters  by  the 
testator  was  that  his  son  had  got  into  difficulties,  and  was  unable 
to  pay  the  30002.,  or  any  other  sum.  On  this  affidavit  the 
application  was  renewed. 

a'Beckett,  for  the  motion — The  subject  of  mutual  wills  is  dealt 
with  in  2  Bell  on  Conveyancing,  898.  The  advertisement  is  for 
probate  of  the  will  of  the  deceased. 


March  25. 
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1886  ^  ^^^^  mutual  will  should  be  received  in  the  probate  jurisdiction 
PjtoBTra.       *'  ^^ — whether  they  are  not  more  properly  in  the  settlement 
jurisdiction. 

Aprils.  MoLESWORTH,  A.C.J.    The  testator  had  property  here,  and  he 

made  a  will  in  Scotland,  duly  executed  as  required  by  our  law; 
and  some  time  after  that  he  made  a  testamentary  paper  jointly 
with  his  wife.  The  advertisement  of  intention  to  apply  is  for 
probate  of  the  last  will  and  testament.  I  should  call  the  second 
document  a  codicil,  for  though  not  so  termed  it  is  really  so.  I 
would  be  disposed  to  grant  probate  to  both  testamentary  papers, 
caUing  them  the  last  will  and  codicil  of  the  deceased.  The  second 
document  very  materially  affects  the  interests  of  Alexander 
Smith  the  eldest  son  under  the  will,  and  I  require  that  he 
should  either  consent  to  the  application  or  that  notice  should 
be  given  to  him  personally,  and  an  affidavit  made  of  service 
of  the  notice  on  him. 

April  15.  Notice  having  been  served  on  Alexander  Smith,  he  now  ap- 

peared  to  oppose  the  application  for  probate. 

a* Beckett,  in  support  of  the  motion. 

Topp,  for  Alexander  Smith,  contra — The  mutual  will  seems  to 
be  a  revocation  of  the  original  will  as  far  as  regards  Alexander 
Smith  unless  he  pays  or  accounts  for  the  30002.  to  the  testator  in 
his  lifetime,  or  his  executor  after  his  death.  He  therein  incorporates 
two  letters,  and  refers  to  them  as  being  in  existence,  and  directs 
them  to  be  handed  to  his  son  by  his  executor  unless  they  were 
destroyed  in  his  lifetime,  or  other  letters  written.  The  whole 
evidence  of  the  destruction  of  those  two  letters  by  the  testator  is 
the  statement  of  the  executrix  alone.  Who  is  interested  in  their 
destruction. 

[MoLESWORTH,  A. C.J.  I  am  not  deciding  whether  these  letters 
are  in  existence  or  not,  but  merely  that  at  the  time  of  the 
execution  of  the  mutual  document  it  was  a  good  testamentary 
paper.]. 
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The  Court  generally  requires  the  documents  referred  to  in  the  molesworth,  j; 
will  to  be  satisfactorily  accounted  for  before  admitting  the  will  to 
probate.    The  letters  are  made  a  portion  of  the  will ;  Theobedd  on 
WiUa  (3rd  ed.)  65. 


MoLESWO&TH,  A.C.J.  I  do  not  think  that  I  will  be  at  all  con- 
dodiog  any  question  whether  these  letters  have  been  destroyed  or 
not  I  leave  altogether  the  question  whether  the  documents  re- 
ferred to  have  any  efficacy,  and  merely  grant  probate  to  the  will, 
and  the  mutual  will  of  husband  and  wife. 


1686 

Paobatb. 

In  the  Will  of 
Smith. 


Solicitors  for  the  motion :  Smith  <fc  Emmerton. 
Solicitors  contra :  Crisp,  Lewis  &  HeddervdcL 


A.  J.  A. 


Lf  THB  Whx  of  WILLIAM  WHITE,  Dbceasbd. 

PraeUee  Probate^WiU—Priutedform  signed  in  middle  of  will. 

Wken  a  testator  fiUed  up  a  printed  form  of  wiU  carrying  on  hia  dispositions  on 
to  ft  second  and  third  page  of  a  folded  sheet,  and  he  and  the  witnesses,  with  the 
iBtflntion  of  executing  and  attesting  the  three  pages,  signed  their  names  at  the 
foot  of  the  first  page  at  the  place  prescribed  by  the  printed  form,  the  Court,  upon 
■fttisfaetory  evidence  as  to  the  history  of  the  actual  making  and  writing  of  the  wiU 
■howmg  that  the  testator  treated  the  will  as  complete  before  signing,  granted  pro- 
Ute  to  the  three  pages. 

Motion  for  probate  of  the  will  of  William  White  deceased. 

The  will  was  on  a  printed  form  with  the  attestation  clause 
printed  at  the  foot  of  the  first  page  where  the  will  was  signed 
aud  attested,  but  the  disposition  made  by  the  will  was  carried  on 
to  two  other  pages,  and  the  second  and  third  pages  were  not  signed 
by  the  testator. 

Dr.  QuAck,  for  the  motion — It  may  be  fairly  assumed  that  the 
second  and  third  pages  were  meant  to  be  part  of  the  will.  It  is 
not  necessary  that  all  the  pages  of  a  will  should  be  signed,  or 
even  that  they  should  be  attached:  In  the  Will  of  Sidebottom  (a  ^ 
In  the  WiU  of  Idount  (6). 

(o)  AnU  Vol,  in.,  I.  40.  (6)  lb.  57. 


MOLESWORTH.J. 

Probate. 
AprU  8,  15. 
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1886 

Probate. 

In  the  Will  of 
White. 

Api'il  15. 


SUPREME  COURT :  VICTORIA. 


[V.  L.  R. 


MoLESWORTH,  A.C.J.  I  caunofc  get  over  the  words  of  the  Act, 
which  are  that  the  will  is  to  he  signed  at  the  foot  or  end  thereof, 
and  I  am  afraid  I  will  have  to  grant  probate  to  the  first  page 
only,  but  I  will  consider  it. 

Cur.  adv.  wit 

MoLESWORTH,  A.C.J.  I  have  to  deal  with  an  application  for 
probate  of  a  will  of  Mr.  White.  The  testator  used  a  printed 
form,  describing  the  paper  as  his  will,  providing  for  payment  of 
debts;  then,  "I  give  devise  and  bequeath  unto"  (leaving  a  blank 
for  manuscript),  and  then  at  the  bottom  of  the  page  in  print, 

"  I  hereby  appoint executor  of  this  my  will.     In  witness," 

fee,  printed,  and  attestation  clause  printed.  The  will  appears 
having  the  blank  between  the  printings  and  the  first  page  filled 
with  a  testamentary  provision,  the  latter  printed  part  filled  with 
the  name  of  his  executrix,  and  the  other  blanks  properly  filled, 
and  the  signatures  of  him  and  the  witnesses.  On  the  second  and 
third  pages  are  manuscript  testamentary  provisions.  On  looking 
at  the  will  I  thought  that  the  second  and  third  pages  were  an 
addition  by  the  testator,  and  that  the  end  of  the  will  was  on  page 
1,  and  so  that  the  signature  was  not  at  the  end  of  pages  2  and  3, 
and  therefore  was  disposed  to  give  probate  only  to  the  first  page. 
But  Mr.  Singleton  kindly  referred  me  to  a  case — In  the  WiU  of 
Holley  (c) — much  resembling  the  present.  In  it  in  the  manu- 
script part  on  the  first  page  there  was  obviously  an  incomplete 
sentence,  finished  on  the  subsequent  pages.  Here  it  is  otherwise, 
but  on  referring  to  that  case  and  the  cases  cited  in  it,  I  think 
I  may  resort  to  verbal  evidence,  which  is  here  satisfactory,  as  to 
the  history  of  the  making  of  the  actual  writing  and  filling  of  the 
will,  to  show  that  the  testator  treated  the  will  as  completed 
before  the  signature  of  himself  and  the  witnesses,  and  so  regarded 
his  will,  including  the  second  and  third  pages,  as  ended  on  the 
first  page. 

Applicatidn  gi^anted. 


Solicitor:  O'Hea,  for  Maunsell,  Charlton. 

(c)^n/eVol.  IX.,I.  62. 


A.  J.  A. 
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In  the  Will  and  Codicil  op  JOHN  CAMERON.  MOLESWORTH.  J 

Pradiee  ProbcUt—Extcutor^s  eommiasion—BeneJieiarlea  all  cidull — Special  order,  J886 

Where  the  beneficiaries  under  a  will  were  all  adalt  and  had  agreed  to  the  Probate, 

aoeoonti  as  filed  by  the  executors,  but  did  not  consent  to  the  amount  of  com-  

ndflnon  claimed  by  them,  the  Court  made  an  order  that  the  Master  should  be  at  Api-il  15. 

liberty,  on  the  executors'  passing  their  accounts  and  on  their  application  for  

oommifision,  to  hear  the  parties  interested,  instead  of  the  usual  order  without 
prejadioe  to  their  rights. 

Motion  by  the  executors  and  trustees  of  the  will  and  codicil 
of  Joba  Cameron  deceased,  for  an  order  for  liberty  to  pass  their 
accounts  and  be  allowed  commission. 

The  accounts  had  been  duly  filed  and  agreed  to  by  the  bene- 
ficiaries, who  were  all  of  age ;  but  they  were  not  willing  that 
the  executors  should  receive  the  amount  of  commission  they 
asked 

Neighbour,  in  support  of  the  motion. 

MoLESWORTH,  A. C.J.  Ajs  the  parties  are  all  competent,  I  will 
make  an  order  on  which  they  may  appear  and  contest  the 
executors'  claims,  instead  of  the  usual  order. 

Neighbour — ^Will  your  Honour  order  the  costs  of  this  appli- 
cation out  of  the  estate  ?  The  application  has  been  rendered 
necessary  by  the  opposition  of  the  beneficiaries. 

MoLBSWORTH,  A.C.J.  I  Usually  let  the  executors  pay  their 
own  costs;  but  as  the  matter  is  somewhat  unusual,  if  the 
beneficiaries  enter  into  a  consent  that  the  Master  may  adjudicate 
as  to  costs,  they  can  do  so.  I  will  make  an  order  that  the 
Master  be  at  liberty  to  hear  the  parties  interested.  The  parties 
bad  better  enter  into  a  consent  on  which  the  order  may  be 
based. 

Solicitor  :  Cleverdon,  for  (7.  /.  Cressivell,  Hamilton. 

A.  J.  A. 


^ 
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MOLSSWORTH,  J.  Ik  TBI  WiLL  ov  WILLIAM  ROBERT  JOHNSON,  Decbaskd. 

Pretetice  PrchaU-'AdministrcUian  e,t,a,  to  eredUor, 


1886 

F&OBATK. 


Aj)rU  22.        *li«  t«no'' 


The  Conrt  will  grant  administration  c.t.o.  to  a  creditor  where  the  lole  legatee 
nnder  a  will  appointing  no  ezecntor  has  disclaimed  the  ezecntorship  according  to 


Motion  for  administration  c.ta.  of  the  estate  of  Wm.  Robert 
Johnson  deceased  to  Frederick  Collis,  a  creditor  who  had  daly 
proved  his  debt  before  the  Master. 

The  deceased  died  on  16th  March  1886  leaving  a  will  be- 
queathing all  his  property  to  Lucy  Coyle,  subject  to  the  payment 
of  his  lawful  debts,  but  appointing  no  executor.  She  disclaimed 
probate  as  executrix  according  to  the  tenor. .  The  deceased  left  a 
widow  and  two  sons.  The  personal  estate  was  of  the  value  of 
7182.,  and  there  was  no  real  estate. 

Woolf,  in  support  of  the  motion — A  creditor  is  entitled  to 
administration  eta,  of  an  estate  where  the  next-of-kin  have  no 
interest^  and  the  legatees  disclaim.     1  Wma.  on  Exors,  (7th  ed.) 

466, 

Application  granUcL 

Solicitors :  BraJie  ik  Oair. 

A.  J.  A. 


Note. — Up  to  this  point  these  Reports  have  been  edited  by 

the  original  Editor   of  the   series  of  reports    of   this   Court, 

commenced  in  1861.      On  the  recent  retirement  from  the  Bench 

of  that  highly  esteemed  and  very  able  and  learned  Judge,  who 

for  more  than  thirty  years  presided  over  the  Equity  business 

of  the  Court,  he  was  honoured  with  the  appointment  as  his 

successor;  and  has  consequently  resigned  into  other  hands  that 

duty,  which,  for  twenty-five  yeans  of  continuous  editing,  has 

been  a  source  of  pleasure  to  himself,  and  he  trusts  of  advantage 

to  the  profession.     Vale. 

G.  E.  F.  W. 
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In  thx  Will  oy  ABRAHAM  LINACBE,  Dxgkasxd. 

Fimdke  ProbaU^P<ncer  of  aUomey^Verifieation  before  eomnUssioner. 

A  power  of  attorney  ezecnted  ia  Bngland,  anthorisiDg  a  penon  in  this  colony  to 
tJ[e  oot  administration  here,  mwt  be  verified  by  a  oommiMioner  of  this  Court  for 
tiking  sffidayits.  It  is  not  snfBcient  that  its  execution  is  attested  by  sach  a 
eommiasioner. 

UOHON  for  administration,  with  an  exemplified  copy  of  the 
Will  annexed,  to  William  Henry  Miller,  the  attorney  under  power 
of  Qeorge  Howe  and  John  Linacre,  the  executors  of  Abraham 
linacre,  deceased,  who  were  resident  in  England.  The  power  of 
attorney  was  witnessed  by,  but  was  not  verified  by  an  affidavit 
made  before,  a  commissioner  of  this  Court  in  England. 

Movie,  for  the  motion — ^As  the  power  of  attorney  is  attested 
by  a  commissioner  himself,  it  is  unnecessary  that  it  should  be 
verified  before  one.  Every  power  of  attorney  must  be  attested 
by  a  commissioner :  Beai^'s  Proctor'a  Guide,  49  ;  but  the  commis- 
sioner is  an  officer  of  this  Court,  and  therefore  his  signature 
requires  no  verification. 

Webb,  J.  A  commissioner  of  this  Court  is  a  commissioner  for 
taking  affidavits,  not  for  executing  powers  of  attorney.  The 
fact  that  he  happens  to  witness  the  execution,  is  nothing. 


Solicitors :  Moule  &  Seddon. 


Motion  refused. 
A.  J.  A. 


WEBB,  J. 


1886 
Pbobatb. 
May  13. 


Ik  the  Will  and  Estate  of  DAVID  MCCORMICK,  Deceased. 

'*  The  Administration  Act  1872,"  s.  6—InUstaqf  as  to  part  of  property^ 
Effect  ofprobaU. 

Under  seo.  6  of  "  The  Administration  Act  1872,"  as  soon  as  probate  of  a  Will 
is  granted,  all  the  propoty  of  the  deceased,  whether  disposed  of  by  the  Will  or 
not,  Tests  in  the  execntors,  and  administration  to  the  part  undisposed  of  is 


HonoK  for  administration  of  the  estate  of  David  M'Cormick, 
deceased,  to  If ary  M'Cormick,  his  widow.    Tlie  deceased  left  a 

V.LR.,Vol.Xn.  V 


WEBB,  J. 


Probate. 
ifa^20. 
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PuoBAim. 

IntheWmqf 
M'OeRUCK. 


WEBB.  J. 


Probate. 
May  20,  31. 


SUPREME  COURT :  VICTORIA. 


[V.L.B, 


Wai  which  did  not  dispose  of  the  residue  of  his  estate,  conwsting 
of  a  small  piece  of  land,  under  "  The  Transfer  of  Land  Statvie" 
of  the  value  of  about  40Z.  The  Registrar  of  Probates  granted 
probate  of  the  Will  to  the  two  executors  appointed  by  it ;  but 
refused,  as  unnecessary,  an  application  for  administmtion  of 
the  residue  of  the  estate,  as  to  which  the  deceased  had  died 
intestate. 

Woolf,  for  the  motion— The  deceased  died  intestate  as  to  this 
piece  of  land,  and  the  Titles'  office  refused  to  deal  with  it,  until 
administration  shall  have  been  obtained,  as  it  does  not  pass  under 
the  Will:  ReDiUon{a). 

Webb,  J.  Under  "  The  Adminiatration  Act  1872  "  (No.  427) 
sec  6,  the  moment  probate  is  granted,  every  part  of  the  deceased's 
property  vests  in  his  executors,  so  that  this  land  did  so;  a 
grant  of  separate  administration  to  the  residuary  estate  would 
cause  confusion  and  perhaps  litigation.  I  therefore  refuse  the 
application. 


Solicitor :  Norton. 


(a)  Supra,  p.  273. 


A.  J.  A. 


In  the  Wnx  op  HENRY  M*ILLREE. 

Practice  ProbcUe^Executor' 8  commission— Carrying  on  testator's  business — Authoritif 

by  implication. 

Where  executors  have  carried  on  the  testator's  business,  without  any  express 
authority  in  the  WiU  to  do  so,  the  Court  wiU  not  disallow  them  commissioB, 
unless  there  is  an  entire  absence  of,  at  all  events,  apparent  authority  to  carry 
on  the  business. 


MonoN  for  liberty  to  the  executors  of  the  Will  of  Henry 
Mlllree,  to  pass  their  accounts,  and  for  an  allowance  of  com- 
mission to  them.  The  provisions  of  the  Will,  and  the  facts,  so 
far  as  material,  are  set  out  in  the  judgment. 

Anderson,  for  the  motion — ^Though  the  executors  have  carried 
on  a  business,  it  was  of  such  a  nature  as  to  greatly  benefit  the 
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estate.    Besides,  they  had  something  of  a  discretion  under  the 
Will,  and  should  not  be  deprived  of  their  commission. 

Cur,  adv.  vult 

Webb,  J.  Motion  under  "The  Administration  Act  1872" 
(No.  427),  sec.  25,  for  liberty  to  the  executors  to  pass  their 
accounts,  and  for  an  allowance  of  commission  to  them. 

The  testator  died  on  the  8th  September  1882.  By  his  Will, 
after  giving  his  furniture  and  certain  personal  eflFects  upon 
trust  for  the  use  of  his  wife  during  her  widowhood,  he  devised 
and  bequeathed  all  his  real  and  personal  estate  to  the  present 
applicants,  upon  trust  for  sale  and  conversion,  with  a  direction, 
after  payment  of  his  debts,  funeral  and  testamentary  expenses, 
to  invest  the  residue  upon  certain  securities  mentioned,  and 
bold  upon  certain  defined  trusts  &s  to  the  income ;  and,  as  to 
the  corpus,  upon  his  youngest  child  attaining  twenty-one,  upon 
trust  for  his  widow  and  children  equally.  There  is,  then,  a 
power  of  leasing  the  real  estate  until  sale,  with  a  direction  that 
the  rent  should  be  applied  in  the  same  way  as  the  income  of 
the  fund  when  invested;  then,  a  declaration  that,  during  the 
minority  of  the  children,  the  trustees  might  permit  his  two 
Bons,  Edward  and  Henry,  or  such  other  of  his  sons  as  they 
should  appoint,  or  whomsoever  they  might  think  fit,  until  sale, 
to  take  and  retain  possession  or  receive  the  rents  and  profits 
and  manage  and  apply  the  net  rents  and  profits  of  the  premises 
for  the  maintenance  of  his  widow  and  children. 

The  testator  left  a  widow  and  nine  children,  the  eldest  of 
whom  at  his  death  was  twenty-seven,  the  youngest  four.  The 
testator  was  a  grazier  and  breeder' of  horses  on  land  partly 
freehold  and  partly  held  under  pastoral  license;  and,  at  his  death, 
was  possessed  of  about  800  head  of  cattle  and  380  horses.  The 
business  of  the  testator  has,  since  his  death,  been  carried  on  by 
the  testator's  two  sons,  Edward  and  Henry,  under  the  super- 
intendence of  the  executors;  and  apparently  with  success,  it 
being  stated  in  the  executoi-s'  affidavit  that  the  estate  is  now 
worth  considerably  more  than  at  the  death  of  the  testator. 

The  Will  contains  no  express  power  to  continue  the  grazing 
and  horse-breeding  business ;  but  it  might  perhaps  be  contended 

V2 
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that,  inferentially,  the  direction  as  to  permitting  the  testator's 
sons  to  take  and  retain  possession  and  manage,  justified  the 
executors  in  authorising  the  business  to  be  carried  on.  In 
the  absence  of  the  parties  interested,  I  express  no  opinion 
upon  that  point.  The  order  .y^hich  I  am  about  to  make  will  be, 
as  usual,  without  prejudice  to  the  rights  of  the  beneficiaries,  and 
will  determine  nothing  as  to  the  liability  of  the  executors,  should 
the  carrying  on  of  the  business  ultimately  result  in  a  loss. 

In  In  the  WiU  of  Hodges  (a),  where  the  Will  expressly  autho- 
rised the  executors  to  carry  on  the  testator's  business,  the  Court 
allowed  a  commission.  In  In  the  WiU  of  SinneU  (6),  where  the 
executors  had  carried  on  a  mining  business  of  the  testator, 
without  any  authority  in  the  Will,  the  Court  refused  commission, 
although  the  carrying  on  of  the  business  had  resulted  in  a  large 
profit  The  present  case  is  intermediate  between  those  two. 
Although  there  is  no  express  authority  in  the  Will  to  carry  on  the 
business,  I  do  not  think  there  is  such  an  entire  absence  of,  at  all 
events,  an  apparent  authority,  as  to  justify  me  in  refusing  the 
executors  the  usual  order;  the  allowance  of  commission  being 
discretionary,  and  it  being  borne  in  mind  that  allowance  should 
be  the  rule,  and  disallowance  the  exception :  Re  Pender  (c).  I 
will  make  the  usual  order  for  the  passing  of  accounts  and 
allowance  of  commission. 


Solicitors :  R.  S.  Anderson  <fe  Son. 

(a)  Ante  Vol.  V.,  I.  68.        (6)  AnU  Vol.  XI.,  334.        (c)  4  A.  J.R.  141. 
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IH  THE  Will  of  NATHANIEL  JOSEPH  WILLIAMS.  Djweasid. 

Pradiee  ProbaU—"  The  Adminiatration  Ad  1872,"  «.  36— Order  nisi-^DiseleUmer 
or  content  by  executor — AdminUtration  cLd.  to  a  creditor. 

When  a  deceased  person  left  a  Will  appointing  exeontors  who  did  not  prove 
vithin  six  weeks  of  his  death,  the  Court  would  not  grant  an  exparte  application 
for  admimatration  to  a  creditor  during  the  absence  of  the  Will,  but  required  him 
to  proceed  under  sec.  36  of  *'  The  Adminiatration  Act  1872"  by  way  of  Order  nisi 
calling  on  the  exeoutrix  to  show  cause  why  probate  should  not  be  granted  to  her. 

On  an  ex  parte  application  by  a  creditor  for  administration  eXa,,  the  mere 
ooiue&ting  of  an  executrix  to  his  obtaining  the  Will,  and  a  statement  by  her 
solicitor  that  she  does  not  intend  to  oppose  the  application  are  not  suflBcient — there 
most  be  a  formal  renunciation  or  Tcrified  consent  on  the  files  of  the  Court  to 
bind  her. 

Where  the  sole  legatee  and  executrix  under  a  Will  disclaims  probate,  adminis- 
tratioa  eta.  may  be  granted  ex  parte  to  a  creditor. 


WEBB,  J 

1886 

Paobats. 

May  13,  27. 
June  10,  17. 


MonoN,  in  the  alternative,  that  administration  ctcu  of  the 
estate  of  Nathaniel  Joseph  Williams,  or,  failing  that,  administra- 
tion of  his  estate,  should  be  granted  to  Robert  Blacklock  Bowers, 
a  creditor  of  the  deceased,  who  had  proved  his  debt  (532.  IG^.  6d,) 
before  the  Master. 

The  applicant's  affidavit  stated  that,  on  the  deceased's  death, 
he  made  careful  inquiry  for  a  Will,  and  found  that  the  deceased 
did  leave  a  Will  which  he  was  informed  was  now  in  the  hands  of 
Messrs.  Blake  and  Riggall,  solicitors,  who  declined  to  deliver  it 
up  until  their  charges  were  paid. 

The  present  applicant  had  obtained  the  ordinary  order  that 
a  snmmons  should  issue  calling  on  the  widow  and  next-of-kin  of 
the  deceased  to  appear  within  fourteen  days  from  the  iBrst  publi- 
cation thereof,  and  show  cause  why  administration,  or,  failing 
that,  administration  eta.,  should  not  be  granted  to  the  creditor. 

Woolf,  in  support  of  the  motion : — The  application  is  in  the 
alfcemative  for  administration  c.ta.,  or  administration  simply 
during  the  absence  of  the  Will.  Under  sec.  36  of  "The  Adminis- 
iration  Act  1872"  (No.  427),  where  an  executor  named  in  a  Will 
neglects  or  refuses  to  prove  the  same,  or  renounce  probate  thereof, 
within  six  weeks  from  the  testator's  death,  the  Court  may,  on  the 
application  of  a  creditor,  grant  an  order  nisi  calling  upon  the 
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WEBB>  J.  executor  to  show  cause  why  probate  of  the  Will  should  aot  be 
1S8<5         granted  to  the  executor,  or,  in  the  alternative,  why  administra- 

PfiOBATB  '^^^  ^•'•^*  ^'^^^^d  ^^^  ^  granted  to  the  applicant.  That  sectioa 
does  not  apply  in  this  case,  because  the  Will  is  in  the  hands  of 

Williams,  other  parties.  In  In  the  Estate  of  Jones  (a),  application  was 
made  for  administration  eta. ;  but  the  Court  granted  ordinary 
administration  during  the  absence  of  the  Will.  That  case  was 
followed  in  In  the  WiU  of  Ryan  (6).  [Webb,  J.  In  both  those 
cases  there  were  Orders  niei.]  Where  the  next-of-kin  decline 
administration,  it  may  be  granted  to  a  creditor. 

Webb,  J,  This  is  not  an  application  which  I  should  grant  ex 
parte.  I  think  I  must  put  you  to  proceed  under  the  36th  section. 
If  you  obtain  possession  of  the  Will,  you  may  renew  the  appli- 
cation if  you  think  fit. 


Maij  27.  The  Will  having  been  obtained  from  Messrs.  filake  and  Riggall» 

and  verified,  the  application  was  now  renewed. 

Woolf,  for  the  motion — ^The  application  is  now  a  simple  one  for 
a  grant  of  administration  eta.  to  a  creditor  under  sec.  36.  The 
widow,  who  is  executrix,  signed  a  consent  to  the  applicant's 
obtaining  the  Will.  [Webb,  J.  She  has  not  executed  a  disclaimer, 
nor  has  she  consented  to  this  application.]  There  is  an  affidavit 
filed  showing  that  her  solicitor  said  his  client  would  not  interfere 
with  this  application,  and  that  there  would  be  no  appearance  on 
her  behalf.  She  is  the  sole  legatee  and  the  only  person  entitled  to 
administration  before  the  applicant,  and  she  bias  been  served  with 
notice  of  this  application,  and  does  not  appear.  Under  these 
circumstances,  administration  eta.  should  be  granted  to  the 
applicant :  1  WiUiams  on  Executors  (7th  ed.)  466. 

Webb,  J.  I  do  not  want  to  grant  administration,  with  the 
possibility  of  its  being  ripped  up  afterwards ;  and  I  see  nothing 
at  present  to  bind  the  widow  if  she  chooses  to  come  in  after- 
wards.   There  ought  to  be  something  to  bind  her,  on  the  files  of 

(a)  Anuyol\ni.,1.2S.  (&)  ^nte  Vol. XL,  338. 
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ihe  Gonri    Tou  must  either  get  her  formal  renunciation,  or  a  webb,  j. 

verified  consent  by  her,  or  proceed  by  Order  nisi  under  sec.  36.  isse 

—  Probate. 

The  application  was  now  renewed  on  a  verified  disclaimer  by  in  the  wai  of 

.,       .,  Williams. 
we  Widow. 


Woolf,  for  the  motion. 

Webb,  J.  The  promising  affidavit  has  reference  only  to 
administration,  whereas  the  application  now  is  for  administration 
CLto.  I  will  grant  the  application  on  that  being  rectified. 


June  10. 


That  having  been  rectified.  His  Honour  now  granted  the  appli- 
cation for  administration  eta. 


June  17. 


Solicitor:  O'Hea. 


A.  J.  A. 


In  ths  Estate  ot  HONORAH  DWTEB,  Deosased. 

Pnetiee  ProbaU—Penonl  entitled   to  admini8trcaUm^Priority~-PrimogtnUure-^ 
Stale  advertisement, 

Priiiiogeiiitare  givei  no  priority  of  right  to  the  grant  of  adminlfltration.  Among 
tboM  of  eqnal  deg^ree,  all  are  eqnally  entitled ;  and  the  question,  who  ia  to  obtain 
it,  nmat  be  decided  by  the  facts  of  each  particular  case ;  in  considering  which,  the 
Goort  wQl  have  regard  to  the  majority  of  interests,  and  to  the  fact  that  one  of  the 
spplicaats  is  prepared  at  once  to  take  out  letters  of  administration. 

The  Court  wiU  not  grant  probate  or  administration,  without  a  fresh  advertise- 
BMBt,  where  the  publication  of  the  adyertisement  of  intention  to  apply  therefor,  is 
more  than  six  months  old,  unless  the  motion  is  made  on  the  first  Thursday  after 
the  eipiratioii  of  that  time. 


WEBB,  J. 
Peobatb. 
June  17. 


Order  nisi  calling  on  the  caveator,  Mary  Sharp,  the  eldest 
daughter  of  the  deceased,  to  show  cause  why  administration  of 
the  estate  of  Honorah  Dwyer,  deceased,  should  not  be  granted  to 
Catherine  M'Gann,  the  second  daughter  of  the  deceased. 

The  deceased  died  intestate  on  4th  November  1885,  leaving  a 
husband,  three  daughters,  and  the  children  of  a  deceased  daughter, 
her  next-of-kin  entitled  to  her  estate.    On  1st  December  1885, 
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wKBB,j.       two  adveitiaemeiiiB  of  an  intention  to  apply  for  administiaiion  of 
1886  ^^  estate  were  pnblished,  one  by  her  eldest  daughter,  Haiy 

PROBi^s.  Sharp,  the  present  caveator,  and  the  other  by  the  present  appli- 
----  cant,  Catherine  M'Gann,  the  second  daughter  of  the  deceased.  On 
DwTBH.  9th  December  1885,  Mrs.  Sharp  lodged  a  caveat,  agamst  her 
sister's  application;  and  on  16th  December  Mrs.  M'Ganh  lodged  a 
caveat  against  her  sister's  application.  Nothing  further  was  done 
till  26th  May  1886,  when  Mrs.  M'Gann  withdrew  her  caveat;  bat, 
as  Mrs.  Sharp  did  not  then  apply,  Mrs.  M'Qann,  on  3rd  June  1886, 
obtained  the  present  Order  nisi.  The  case  was  heard  upon  affi- 
davit ;  and  it  appeared  that  Mrs.  Sharp  would  not  be  ready  to 
take  out  administration  till  24th  June;  whereas  Mrs.  M'Gann  was 
then  quite  ready,  and  had  obtained  the  consent  of  three  of  the 
persons  entitled  as  next-of-kin,  to  her  getting  administration. 

a^Beckett  moved  the  Rule  absolute : — 

Ooldamith,  for  the  caveator,  showed  cause — Prvmd  facie,  the 
eldest  next-of-kin  is  entitled  to  administration;  nothing  has  been 
sbown  to  disentitle  the  eldest  daughter,  Mary  Sharp,  to  adminis- 
tration. It  is  a  mere  factious  opposition  by  the  younger  sister. 
Mrs.  Sharp  is  now  in  a  position  to  apply  for  administration,  as  all 
the  necessary  papers  have  been  filed ;  and  it  is  unnecessary  that 
a  fresh  advertisement  should  be  published.  In  Ee  Cox  (a). 
a  fresh  advertisement  was  required ;  but  there  the  delay  was 
eighteen  months.  [Webb,  J.  The  majority  of  interests  has 
always  been  considered.  Here  there  are  five  interests,  and 
three  of  those  interests  concur  in  the  present  applicant's  getting 
it.  You  will  find  that  element  was  very  seriously  considered 
in  the  Ecclesiastical  C!ourts,  though  it  was  not  conclnsive.J 
Where  the  second  daughter  applied  for  administration.  Moles- 
worth,  J.,  always  required  an  explanation  why  it  was  not  the 
eldest.  The  eldest  daughter's  caveat  was  lodged  before  the 
youngest's, 

a'Beclcett,  in  reply — ^The  Court  does  not  follow  any  rule  of 
primogeniture  or  the  like,  but  grants  administration  priori 
petenti.    Any  one  of  the  next-of-kin  who  ia  eligible  will  get  it, 

(a)  AnU  Vol.  X.,  I.  32. 
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If  first  in  the  field  to  ask  for  it.    The  younger  daughter  was  first  webb,  j. 

in  the  field,  for  she  was  ready  on  6th  June  ;  while  the  elder  was  }886 

not  ready  till  yesterday.     Besides,  she  has  the  consent  of  the  p^^^, 

majority  of  those  interested,  to  her  application.  

DWTBR. 

Webb,  J.  Mrs.  Hanorah  Dwyer  died  on  the  4th  November 
1885.  She  left  a  husband  and  three  daughters,  and  children  of 
a  deceased  daughter,  as  her  next-of-kin  entitled  to  her  estate. 
There  are  thus  five  interests  in  the  estate. 

On  the  1st  December  1885,  two  advertisements  appeared  stat- 
mg  an  intention  to  apply  for  administration  of  the  estate.  One 
WM  by  Mrs.  Mary  Sharp,  the  eldest  daughter ;  the  other  by  Mrs. 
Catherine  M'Qann,  the  second  daughter.  Mrs.  Sharp,  on  the  9th 
December,  lodged  a  caveat  against  her  sister's  application;  the 
other  sister,  on  16th  December,  lodged  a  caveat  against  Mra 
Sharp's  application.  Nothing  further  was  done  until  the  26th 
May,  when  the  caveat  of  Mrs.  M'Qann  against  her  sister  s  appli- 
eation,  was  withdrawn*  The  circumstances  under  which  it  was 
withdrawn  do  not  appear.  It  was  then  competent  for  Mrs.  Mary 
Sharp  to  have  at  once  applied  for  admiuistration.  She,  however; 
did  nothing,  and  on  the  3rd  June  this  Order  Tim  was  obtained. 
It  is  said  that  both  parties  are  now  ready  to  take  out  adminis- 
tration. Bat  the  contrary  appears  by  the  affidavit  of  Mrs.  Sharp, 
who  says  she  will  not  be  ready  to  take  out  administration  till 
the  24th  June. 

I  do  not  accept  as  correct,  the  proposition  that  primogeniture 
gives  any  priority  of  right  to  the  grant  of  administration. 
Among  those  of  equal  degree,  all  are  equally  entitled,  and  the 
qoestion  has  to  be  determined  by  the  facts  of  each  case. 

In  this  case  both,  on  the  same  day,  advertised  their  intention 
to  apply.  There  are  two  questions  which  weigh  with  me  in 
granting  this  administration.  The  first  is  that  the  balance  of 
interests  is  in  favour  of  the  present  applicant — ^three  out  of  five ; 
and  secondly,  that  the  present  applicant  is  in  a  position  to  at  once 
take  out  letters  of  administration,  whereas  the  caveator  cannot 
do  so  without  further  delay. 

I  am  prepared,  in  all  cases,  to  follow  the  practice  laid  down  by 
Molesworth,  J.,  in  December  1884,  in  Re  Brinck,  an  unreported 
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WKBB.J.       case,  to  which  the  Registrar  has  referred  me.    I  have  looked 

1886  at  the  papers  in  that  case,  and  find  there  was  an  advertise* 

Probate.       naent  of    an    intention    to   apply   for    probate,    published  on 

,    ,  ""Z"       -  the    16th    April    1884.      The  application  was  not  made  till 
In  the  Estaie  of  ^ 

DwYKB.        the  5th  December  following — rather  more  than  seven  months 

after  the  advertisement  w&s  published.    His  Honour  refused  the 

application,  as  I  am  informed  by  the  Registrar,  on  the  ground  of 

the  staleness  of  the  advertisement,  and  stated  that  he  would  not 

grant  probate  or  administration,  on  an  advertisement  more  than 

six  months  old. 

Applying  that  rule  to  the  present  application,  the  caveator, 
Mrs.  Sharp,  is  not  now  in  a  position  to  take  out  administration, 
and  cannot  be  so  without  a  fresh  advertisement.  The  applicant's 
(Mxs.  M'Gann's)  advertisement  was  also  published  on  the  1st 
December  1885,  and  the  Rule  nisi  on  her  behalf  was  not  obtained 
until  the  3rd  June  1886 — two  days  after  the  expiration  of  the 
six  months  from  the  date  of  her  advertisement.  I  have,  however, 
to  take  notice  that,  according  to  the  course  of  the  Court,  such 
applications  can  only  be  made  on  Thursday  in  each  week;  and  an 
application  made  on  the  first  Thursday  after  the  expiration  of  the 
six  months,  should  be  entertained. 

As  to  costs,  there  has  been  an  unseemly  and  unnecessary 
contest  between  the  two  sisters;  and  I  allow  costs  to  neither. 
I  make  absolute  the  Order  for  the  grant  of  administration  to 
Mrs.  M'Qann,  without  costs  against  Mrs.  Sharp ;  and  direct  that, 
in  taxing  the  costs  of  the  administratrix,  to  be  paid  out  of  the 
estate,  she  shall  only  be  allowed  such  costs  as  would  be  given  in 
a  non-contentious  application. 

Order  absolute  accordvagly. 

Solicitors  for  the  applicant :  CuthbeH,  Hamilton  <fc  Wynne. 

Solicitors  for  the  caveator :  Watson  Jk  Morgan,  for  Pearson, 

Ballarat. 

A.  J.  A. 
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In  THE  Will  OF  DAVID  JONES,  Dcobassd. 

Fndkt  ProbtUe—Old  WiU  noi  proved^No  penondUy^Probate  far  purposes  of 
title—"  The  AdminisiraUan  Act  1872,"  s.  S^Death  ofUsiator  btf<yre  Act. 

The  Gout  will  not  grant  probate  of  a  stale  Will,  merely  to  give  greater  facility 
for  making  title—espeoially  where  there  is  no  personal  property  left  for  probate  to 
operate  apon« 

8emhU,  that  the  Conrt  will  not  grant  probate,  after  the  lapse  of  several  years, 
anleas  the  delay  is  satisfaotorily  accounted  for. 

It  it  not  necessary,  for  the  purpose  of  making  a  good  title  to  land,  to  obtain 
probate  of  a  Will  deyising  it,  where  the  testator  died  before  the  ooming  into 
operation  of  '<  The  Admifdslratian  Act  1872." 

Quean,  whether  sec.  6  of  "  The  AdmmistrcUion  Act  1872"  is  retrospective  in  its 
operation,  so  as  to  vest  in  an  executor  or  administrator,  constituted  such  after 
the  ooming  into  operation  of  the  Act,  land  of  his  testator  or  intestate,  who  had 
died  before  the  Act. 


WEBB,  J. 

1886 

Pbobatk. 

June,  10. 
Jxdy  1. 


Motion  for  grant  of  probate  of  the  Will  of  David  Jones, 
deceased,  to  Catherine  Caroline  Jones,  his  widow  and  sole 
executrix. 

The  testator  died  on  7th  June  1860,  leaving  real  and  personal 
property  of  the  value  of  152Z.  lO^.  in  the  colony,  1402.  represent- 
ing real  property,  and  12i.  108.  personalty.  By  his  Will,  he  de- 
vised and  bequeathed  all  his  property  to  his  wife ;  and  appointed 
her  executrix.  Her  affidavit  stated  that  she  did  not  previously 
apply  for  probate,  as  she  was  advised  that  it  was  sufficient  that 
the  Will  was  duly  registered ;  and  it  was  not  till  she  sold  a  por- 
tion of  the  real  estate,  in  April  1886,  that  she  found  it  was  neces- 
sary for  her  to  obtain  probate,  in  order  to  make  good  her  title  to 
the  land.  She  had  been  in  possession  of  the  land  since  her  hus- 
band's death.  The  application  was  made,  in  the  first  place,  to  the 
Registrar,  who  refused  it  on  the  ground  that  probate  of  the  Will 
was  unnecessary. 

Goldsmith,  in  support  of  the  motion.  The  Court  has  no  juris- 
diction to  refuse  to  grant  probate,  on  the  ground  of  delay  in  the 
application.  Where  the  validity  of  the  Will  is  established,  the 
execatrix  is  entitled,  ex  debito  juatitice,  to  a  grant  of  probate. 
In  nearly  all  cases,  probate  is  obtained  for  the  purpose  of 

makmg  title. 

Cur,  adv.  vult 


Digitized  by  VjOOQiC 


808 


SUPREME  COURT :  VICTORIA. 


[V.L.IL 


WEBB,  J. 

1886 

Probate. 

InthTwiUqr 
Jones. 

Julyl. 


Webb,  J.  Motion  for  a  grant  of  probate  of  the  Will  of  David 
Jones,  deceased,  to  Catherine  Jones,  the  widow  and  sole 
executrix. 

The  only  point  which  I  reserved  for  consideration  was  as  to 
the  effect  of  the  delay  which  has  taken  place  in  seeking  to  prove 
the  Will. 

The  testator  died  on  7th  June  1860,  more  than  twenty-five 
years  ago,  leaving  a  Will  under  which  his  wife,  the  present  appli- 
cant, was  sole  devisee  and  legatee,  and  also  executrix.  AocordiDg 
to  her  affidavit,  the  testator  left  real  estate  of  the  value  of  l^Al., 
and  personal  estate  of  the  value  of  12?.  10a.  On  19th  October 
1863,  the  Will  was  duly  registered  at  the  office  of  the  Registrar 
of  the  Supreme  Court ;  and  the  present  applicant  assigns  as  her 
reason  for  not  sooner  seeking  probate,  that  she  was  advised  that 
such  registration  of  the  Will  was  sufficient,  and  that  no  probate 
was  necessary  as  to  the  real  estate;  which  would  be  sound 
advice  in  the  then  state  of  the  law.  As  her  reason  for  now 
applying,  she  says  that  in  April  last  she  sold  a  piece  of  land 
devised  to  her  by  the  Will,  and  was  then  for  the  first  time  in- 
formed that  it  was-  absolutely  necessary  for  her  to  obtain  probate, 
in  order  to  make  good  her  title  to  the  land.  This,  I  think,  is 
altogether  erroneous. 

The  objections  to  the  present  application  are  twofold — (1)  the 
delay  in  applying ;  and  (2)  that  the  death  having  occurred  before 
1872,  and  there  being  practically,  after  this  lapse  of  time,  no 
personal  estate,  no  probate  of  the  Will  is  necessary. 

As  to  the  delay,  it  was  always  a  i-ule  of  practice  in  the 
Ecclesiastical  Courts  that,  where  any  length  of  time  had  elapsed 
from  the  death  of  the  testator,  the  delay  should  be  satisfactorily 
accounted  for.  By  a  regulation  of  the  Prerogative  Court  of 
Canterbury,  where  probate  was  applied  for  after  a  lapse  of  five 
years  from  the  death,  the  executor  was  required  to  file  an  affi- 
davit accounting  for  the  delay ;  and  unless  the  explanation  was 
satisfactory  the  probate  was  not  allowed  to  issue.  This  time 
was,  by  the  Rules  of  the  Probate  Court  after  its  establishment, 
abridged  to  three  years.  Rule  45  of  1862  providing : — 

*'  In  eyery  case  where  probate  or  admiDiBtration  is  for  the  first  time  applied  for 
after  the  lapse  of  three  years  from  the  death  of  the  deceased,  the  reason  of  the 


Digitized  by  VjOOQIC 


voLxn.] 


XUX  VICT. 


309 


dday  is  to  be  certified  to  the  legiatran.  Should  the  eertificate  be  unntiaf  Aoiory, 
the  r^tnn  are  to  reqaire  rach  proof  of  the  alleged  catiAe  of  the  delay  aa  they 
mftjnefit." 

In  In  the  Goods  of  Elizahelh  Darling  (a),  the  learned  judge  of 
die  Prerogative  Court  of  Canterbury  goes  into  this  question  at 
some  length  with  reference  to  the  non-contentious  or  common 
fonn  business  of  the  Court,  and  at  page  564  says : — "  If  the  ex- 
planation/'  i.e,,  of  the  delay,  "  be  not  satisfactory  to  the  registrar, 
he  is  either  to  stop  the  business  on  his  own  discretion/'  i,e., 
refuse  to  issue  probate,  "or  to  apply  to  the  judge  for  his 
directions." 

I  am  referring  to  these  old  regulations  and  the  Rules  of  the  Pro- 
bate Court,  and  to  this  case  of  In  the  Goods  of  Darling,  because 
it  was  contended  by  the  learned  counsel  who  moved  for  a  grant 
of  probate  in  this  case,  that  the  executrix,  no  matter  at  what  in- 
terval of  time,  is  entitled,  ex  debito  justitice,  to  a  grant  of  pro- 
bate, if  the  validity  of  the  Will  be  established ;  that  this  Court 
has  no  right  to  refuse  it;  and  that  previous  decisions  of  this 
Court  refusing  the  grant  on  the  grounds  of  delay,  ought  not  to 
be  followed  by  me. 

As  a  general  rule,  an  executor  who  proves  the  necessary  facts  to 
entitle  him  to  probate,  is  no  doubt  entitled  to  a  grant ;  but  there 
are,  nevertheless,  some  cases  in  which,  notwithstanding  all  the 
formal  proofs  are  supplied,  not  only  is  this  Court  at  liberty  to 
refuse  probate,  but  it  is  the  duty  of  the  Court  so  to  refuse  it. 
Precisely  the  same  line  of  argument  as  was  urged  here,  was 
ftdopted  in  the  case  in  Haggard,  and  was  even  carried  further  by 
a  threat  of  an  application  to  the  Court  of  King's  Bench  for  a 
inandamiLa  to  compel  the  Ecclesiastical  Court  to  issue  its  grant ; 
to  which  the  learned  Judge,  Sir  John  NichoU,  very  properly,  if  I 
nuiy  be  pardoned  for  venturing  to  say  so,  replied  : — 

"lie  Coxat  will  not  be  deterred  from  dischargiog  this  duty"  {i,e.,  either 
kaving  the  delay  aatiBfactorily  accounted  for,  or  refusing  the  grant)  "by  any 
threakg  of  applying  for  a  mandamus ;  and  I  feel  f nUy  confident  that  if  such  appli- 
eation  were  made  to  the  Court  of  King's  Bench,  it  would  not  only  reject  it,  but 
vmild  highly  approve  of  the  course  that  has  been  taken.  The  Court  can  have  no 
viih  but  to  do  its  duty,  and  the  registrar  would  not,  under  the  directions  he  has 
noeiTed,  hare  done  his  duty,  if  he  had  passed  the  administration  without 
oplaoation." 

(a)  3  Hagg.  561. 
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Then,  that  being  so,  what  is  the  explanation  of  the  delay  of 
twenty-five  years  in  the  present  case  ?  The  applicant,  in  her 
affidavit  in  support,  says : — 

« I  hare  not  previontly  applied  for  prolate  of  the  said  Will,  as  I  was  advised 
it  was  soffioient  that  the  said  Will  was  daly  registered.  It  was  not  until  I  sold 
All  that  piece  of  land,  &o^,  in  the  month  of  April  1886,  I  was  for  the  first  time 
informed  that  it  was  ahsolntely  necessary  for  me  to  haye  probate  obtained  of  the 
said  Will,  to  make  good  my  title  to  the  said  land." 

There  is  no  reference  whatever  to  the  12Z.  10«.  of  personal  estate, 
which  I  suppose  disappeared  without  any  probate  being  dreamt 
of  in  relation  to  it ;  and  it  is  avowed  by  the  present  applicant 
that  her  only  object  in  now  applying  is  to  assist  her  in  making 
title.  I  think  the  advice  in  the  first  instance  that  probate  was 
unnecessary  as  to  the  real  estate, was  perfectly  good  ;  and  I  fail  to 
see  how  it  is  more  necessary  now  than  it  was  then,  I  therefore 
think  that  this  affords  no  explanation  whatever  of  the  delay ;  and 
on  that  ground  alone  I  might  refuse  this  application. 

But  another  objection  to  the  present  application  is,  that  there 
is  now  no  personal  estate  for  the  probate  to  operate  on,  and  that 
the  Court  will  not  grant  probate  of  a  stale  Will,  merely  to  give 
greater  facility  for  making  title.  That  view  has  been  laid  down 
by  Mr.  Justice  Molesworth  in  several  cases,  to  some  of  which  I 
will  presently  refer. 

In  the  present  position  of  the  cases  on  the  subject,  it  is,  I  think, 
not  to  be  taken  as  definitely  settled,  whether  or  not  sec  6  of 
"  The  Administration  Act  1872  "  (No.  427)  is  retrospective  in  its 
operation,  so  as  to  vest  in  an  executor  or  administrator,  constituted 
such  since  the  coming  into  operation  of  the  Act,  land  of  his 
testator  or  intestate  who  had  died  before  the  Act.  JB.  v.  Regis- 
trar of  Titles,  exp.  Choice  (6),  usually  referred  to  as  an  authority 
that  the  Act  is  not  retrospective  in  such  a  case,  does  not  really 
decide  the  point,  though  the  head  note  erroneously  so  states  it. 
The  head  note  is  "  Mandamus  refused  to  compel  registration  of 
executors  of  a  testator  who  died  before,  but  whose  Will  was 
proved  after,  the  Act  came  into  force,"  whereas,  in  fact,  the  death 
and  the  probate  were  both  before  the  Act  came  into  force,  and  the 
whole  judgment  hinges  on  the  words  in  sea  6  "upon  the  Cour 

{h)  4  A.J.R.  92. 
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granting  probate,**  and  "shall  vest,"  which  were  held  to  be 
inapplicable  in  the  case  of  a  probate  granted  before  the  Act. 

In  Larkin  v.  DryadcUe  (c)  the  only  question  for  absolute  decision 
in  the  case,  was  whether  an  heir-at-law,  whose  ancestor  had  died 
intestate  before  the  Act,  could  maintain  ejectment.  In  the  course 
of  the  case,  it  seemed  to  be  assumed  on  all  hands  that  his  title 
would  be  divested  upon  the  appointment  of  an  administrator ; 
and  it  was  held  that  the  heir  might  maintain  ejectment,  no 
administrator  having  been  appointed.  But  the  question  of 
whether  the  Act  was  retrospective  or  not,  was  in  no  way  con- 
sidered ;  and  the  case  is  no  binding  authority,  but  at  the  most  a 
dictum,u^on  the  point.  There  are  other  cases  which  it  would  be 
necessary  for  me  to  investigate, before  I  could  arrive  at  a  final  deter- 
mination upon  the  question.  -  But,  in  the  view  I  take  of  this  case, 
it  is  unnecessary  for  me  to  do  so,  as,  in  either  event,  whether 
the  Act  is  retrospective  or  not,  this  motion  ought  to  be  refused. 

As  at  present  advised,  I  should  be  inclined  to  hold,  unless  I 
found  myself  coerced  by  authority  to  the  contrary,  that  the  Act 
does  not  operate  to  vest  in  an  executor,  obtaining  probate  since 
the  Act,  real  estate  of  a  testator  who  had  died  before  the  Act. 
If  the  principle  of  relation  back,  established  by  sec.  6,  were 
strictly  applied  in  all  cases,  it  might,  in  regard  to  estates  of 
persons  who  had  died  before  the  Act,  in  many  cases  work 
^evous  wrong.  I  am  now  asked  to  deal  with  the  case  of  a 
testator  twenty-five  years  dead.  But  the  same  principle 
wonld  apply  if  he  had  been  fifty  years  dead.  Before  the 
Act  of  1872,  a  Will  dealing  with  real  estate  only,  might 
very  well  have  been  left  unproved;  or  rather,  the  Courts 
would  have  refused  to  grant  probate  of  it,  if  asked.  Title  might 
haTe  been  made  under  it,  without  its  being  proved;  and  the 
-property  might  have  passed  through  half-a-dozen  hands.  But, 
-nevertheless,  if  the  section  in  question  is  retrospective,  the 
executor  might  now,  by  obtaining  probate,  defeat,  so  far  as  the 
legal  estate  is  concerned,  the  whole  of  the  titles  which  had  been 
theretofore  honestly  and  legally  acquired  under  the  then  existing 
Jaw.  I  very  much  doubt  whether  such  a  retrospective  effect 
would,  on  full  consideration,  be  given  to  the  Act. 

(e)  Ante  Toll,,  L.  164. 
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wBBB.j.  But  I  will  deal  with  this  case  in  either  aspect.     Here  the  sole 

1886  devisee  and  the  executrix  happens  to  be  the  same  person ;  but 
PbobTti.  ^^^^  ^  ^^  ^^y  affects  the  principle  upon  which  the  Court  should 
— -.„  -  act.  If  the  probate  when  gi-anted  would  not  have  a  retrospec- 
J0KI8.  tive  effect,  so  as  to  vest  the  land  in  this  executrix,  then  probate 
is,  as  to  the  real  estate,  just  as  unnecessary  now,  as  it  ever  was, 
except  perhaps  as  affording,  under  sec  9  of  the  Act,  a  readier 
means  of  evidence;  and  that  is  not  a  sufficient  reason  for  granting 
probate;  for  no  obligation  is  imposed  upon  this  Court  to  investi- 
gate the  evidence  of  death  and  of  the  due  execution  of  the  Will, 
for  the  purpose  only  of  furnishing  a  vendor  with  an  easy  means 
of  establishing  his  title.  If,  on  the  other  hand,  the  probate,  when 
granted,  would  vest  the  legal  estate  in  the  executrix,  this  as  a 
general  rule — although  not  so  strongly  applicable  in  the  present 
case,  where  the  executrix  and  the  devisee  are  the  same — ^affords 
a  very  cogent  additional  reason  for  scrutinising  closely  the 
explanation  of  the  delay  which  has  taken  place,  and  obtaining  a 
most  satisfactory  account  of  it,  before  granting  a  probate  which 
might,  in  many  cases,  operate  very  harshly  and  unjustly. 

But  this  question  is  not  free  from  authority  in  this  Courts 
and  I  would  observe,  at  the  outset,  that  all  the  cases  I  am  about 
to  refer  to,  have  been  decided  since  the  coming  into  operation  of 
"  The  Administration  Act  1872."  In  Ee  Trethowan  (d)  in  1S76, 
and  in  Ee  Dyer  (e)  in  1879,  Mr.  Justice  Molesworth  held  that, 
where  there  was  no  personal  estate,  he  would  not  grant  probate 
of  a  Will  affecting  real  estate  only.  In  Be  Mather  (/)  in  1882^ 
His  Honour  refused  to  grant  probate  to  a  Will  nineteen  years 
old,  by  way  of  giving  the  executor  greater  facility  for  making 
title.  That  case  is  especially  applicable  to  tbe  present.  In 
Ee  Butler,  decided  on  the  25  th  June  1885,  an  unreported 
case  in  which  I  have  examined  the  papers,  and  have  been  fur- 
nished by  the  registrar  with  a  short  note  of  the  reserved  judg- 
ment, the  testator  died  in  1863,  leaving  a  Will  purporting  to  deal 
with  real  and  personal  estate;  but  in  fact  there  was  no  personalty. 
The  Will  was  not  proved,  and,  in  June  1885,  the  surviving 
executor  applied  for  probate,  when  Molesworth,  J.,  after  taking 

(rf)  Ante  Vol  XL,  L  93.  -     (c)  Ante  Vol  V.,  L  67. 

(/)  ^nteVoL  VIIL,  L  24. 


Digitized  by  VjOOQIC 


you  xiL] 


XUX  VICT. 


time  to  consider  the  ease,  on  26th  June,  refused  the  application^ 
on  the  ground  that,  the  testator  having  died  before  the  Act  No. 
427,  the  real  estate  had  passed  under  the  old  law  to  the  devisees, 
and  the  executor  would  take  nothing  under  the  probate,  if 
panted. 

I  entirelj  concur  with  the  general  principle  of  these  decisions, 
and  accordingly  refuse  the  present  application  for  probate. 


Solicitor :   W.  E.  M'Cormick,  Geelong. 


Motion  refused, 
A.  J,  A. 
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Ik  the  Estate  of  ANNIE  MAYNARD,  Deceased. 

Pnutiee  ProbaJU — Administralion^Applicadon  by  one  of  next-of-kin  ae  creditor — 
Debt  dieputed — Application  by  another  of  next-of-kin  as  such. 

The  foundation  of  eyery  application  for  administration,  is  the  advertisement, 
which  most  specify  the  particular  character  in  which  administration  is  sought. 
Ii»  therefore,  one  of  the  next-of-kin  proceeds  for  administration  as  a  creditor, 
profes  his  debt,  takes  out  and  advertises  a  summons  calling  on  the  next-of-kin  to 
thow  cause  why  administration  should  not  be  granted  to  him  as  a  creditor,  and 
Mother  of  the  next-of-kin  appears  to  show  cause,  and  also  applies  for  administra- 
tioD,  the  creditor  cannot  recede  from  his  position  as  creditor,  and  ask  for  adminis* 
trationas  next-of-kin. 

The  Court  will  grant  administration  to  a  next-of-kin  of  a  deceased  person, 
lather  than  to  a  creditor,  especially  where  his  debt  appears,  on  the  affidavits,  to  be 
disputed. 


WEBB,  J. 

Fbobatb. 

July  22, 


Ordeb  nisi  calling  upon  Archibald  Ma3mard  and  the  other 
next-of-kin  of  Annie  Maynard,  deceased,  late  of  Qoorambat,  in  the 
colony  of  Victoria,  intestate,  to  show  cause  why  administration 
of  the  intestate's  estate  should  not  be  granted  to  Nicholas  Donald 
Maynard,  of  Goorambat,  a  creditor  of  the  deceased. 

The  intestate  died  on  15th  February  1886.  On  4th  May  1886, 
the  applicant,  Nicholas  Donald  Maynard,  a  brother  and  creditor 
of  the  deceased,  proved  his  debt  before  the  Master,  and 
obtained  a  certificate.  On  12th  May  1886,  another  brother 
of  the  intestate,  Archibald  Maynard,  advertised  a  noticer  of 
his  intention  to  apply  for  administration  of  the  deceased's 
estate.    On  the  18th  May,  Nicholas  advertised  his  summons 
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WEBB,  J.       dated   13th  llay^  calling  on  the  next-of-kin  of  the  deceased 
1886  to    show    cause    why  administration   should    not   be  granted 

Probatb.       *^  ^^  *®  *  creditor  of  the  deceased.     Both  Nicholas  and  ArcLi- 
—         bald  were  ready  to  apply  to  the  Court  for  administration  on  10th 
Matnabd.      June ;  and,  as  each  had  lodged  a  caveat  against  the  other's  appli* 
cation,  the  Court  granted  to  Nicholas  an  order  nisi  calling  on  the 
next-of-kin  to  show  cause  why  administration  should  not  be 
granted  to  him.    Archibald  Maynard  was  resident  at  Wentworth, 
New  South  Wales.    A  brother,  Thomas,  consented  to  Nicholas 
obtaining  administration;  while  the  eldest  brother  James  and 
the  deceased's  sisters  Ellen  and  Catherine  desired  that  Archibald 
should  obtain  administration.   Catherine  made  an  affidavit  stating 
that  the  fencing,  clearing,  and  ploughing  of  the  deceased's  land, 
for  which  the  applicant  claimed  to  be  a  creditor,  was  done  by  her 
brothers,  John  and  Dugald,  and  that,  after  the  dece&sed's  death, 
Nicholas  had  told  her  he  intended  to  get  the  land  the  deceased 
had  selected,  forfeited,  and  to  take  it  up  himself,  as  he  considered 
he  had  the  best  right  to  it.     Her  brother  John  corroborated  her 
statement  as  to  that. 

*  Coldham,  moved  the  Order  absolute — The  applicant  and  the 

caveator  are  equally  entitled  to  administration  as  next-of-kin, 
and  they  were  both  ready  to  take  it  ou  the  same  day.  But  the 
caveator  is  resident  outside  the  jurisdiction  of  this  Court,  while 
the  applicant  is  within  the  jurisdiction.  A  preference  is  always 
given  by  the  Court  to  a  next-of-kin  resident  within  the  jurisdic- 
tion :  In  re  ChanfiberB  (a). 

a*Beckett,  for  the  caveator,  showed  cause — The  caveator  is  resi- 
dent at  Wentworth,  just  over  the  border  of  this  colony,  and,  for 
the  purpose  of  a  grant  of  administration,  will  be  regarded  by  the 
Court  as,  to  all  intents  and  purposes,  within  it :  In  the  Goods  of 
Leeson  (6);  In  the  Goods  of  0' Byrne  (c).  Both  the  applicant  and 
the  caveator  were  ready  to  take  administration  at  the  same  time, 
but  the  applicant  came  forward  as  a  creditor,  and  is  bound  to  con- 
tinue as  a  creditor,  for  other  persons  might  act  on  the  assumption 
that  he  is  asserting  his  claim  in  that  capacity  only,  and  not  as  a 
(a)  AnteYol  IV.,  I.  21.  (6)  1  Sw.  &  Tr.  463.         (e)  1  Ha^.  316. 
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next-of-kin.    Treating  him  now  as  a  creditor,  the  right  of  the       webb,  j> 
eaveator  to  administration,  in  preference  to  him,  is  established:  In         isse 
n  Twist  [d).    The  advertisement  is  the  foundation  of  an  applica-      pr^IH^. 

tia&  for  administration ;  and  if  the  applicant  can  be  now  regarded  ,    ^  ^=r 

'  '^^  ^  In  the  BklaU  oj 

as  a  next-of-kin,  yet  his  advertisement  is  subsequent  to  that  of  Matkabp. 
ihe  caveator.  Besides,  the  affidavits  negative  the  fact  that  the 
applicant  is  a  creditor  at  all,  or  at  all  events  throw  grave  doubts 
on  that  fact.  That  is  a  strong  reason  why  the  applicant  should 
not  be  allowed  administration,  for  he  would  then  be  judge  in  his 
own  cause. 

Cddham,  in  reply — ^The  applicant  is  entitled  to  sink  his  title, 
as  a  creditor^  and  apply  as  one  of  the  next-of-kin :  In  the  Oooda 
of  Gorser  (e).  The  Court  frequently  grants  administration  to  a 
peison  in  a  different  character  from  that  advertised.  The  date  of 
the  application  for  administration  should  be  regarded,  not  the 
date  of  the  advertisement.  Both  the  applicant  and  the  caveator 
nutde  their  applications  on  the  same  day. 

Webb,  J.  In  this  case  the  intestate,  Annie  Maynard,  died  on 
the  15th  February  1886.  On  the  4th  May  1886,  the  present 
applicant,  Nicholas  Maynard,  proved  his  debt  before  the  Master, 
and  obtained  his  certificate.  On  the  1 2th  May — before  the 
q)plicant  had  obtained  a  summons  calling  on  the  next-of-kin 
to  show  cause  why  administration  should  not  be  granted  to  him 
as  a  creditor — the  caveator,  Archibald  Maynard,  advertised  his 
intention  to  apply  for  administration  to  the  intestate's  estate. 
Whether  Nicholas  saw  that  advertisement,  and  was  roused  by  it 
into  action  or  not,  does  not  appear;  but,  on  the  18th  May,  or 
six  days  afterwards,  he  advertised  a  summons  which  he  had 
obtained  calling  on  the  next-of-kin  to  show  cause  why  administra- 
tion of  the  deceased's  estate  should  not  be  granted  to  him  as  a 
creditor  of  the  deceased.  On  the  10th  June,  both  parties  appli^ 
to  the  Court  for  administration.  One  brother,  claiming  as  next- 
of-kin,  applied  for  ordinary  administration ;  the  other  brother, 
daiming  as  a  creditor,  applied  for  an  Order  nisi  in  coasequence  of 
a  caveat  lodged  by  the  other  brother.  He  could  only  then  have 
(d)  1  W,  &  W.,  L  17.  («)  31  L.J.  (P.M.  &  A.)  170, 

W2 
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WEBB,  J.       obtained  that  Order  nisi,  as  a  creditor,  for  he  had  not  published 

1886  tuiy  notice  of  intention  to  apply  as  next-of-kin ;  bot  he  now 

PBc«iATB.       comes  forward  and  desires  to  sink  his  position  as  a  creditor,  and 

claims  to  be  entitled  as  one  of  the  next-of-kin  of  the  deceased. 

Matkabd.  According  to  the  practice  of  the  Court,  it  is  not  competent 
for  him  to  do  so.  The  foundation  of  every  application  is  the 
advertisement,  and  that  must  specify  the  particular  character 
in  which  application  is  to  be  made.  If  a  person  advertised  his 
intention  of  applying  as  a  creditor,  he  might  be  allowed  to 
obtain  administration  unopposed;  but  if  it  was  seen  that  he  was 
about  to  apply  as  next-of-kin,  his  application  might  be  opposed 
by  persons  who  did  not  think  he  was  entitled  as  next-of-kin. 
If  the  applicant  were  now  applying  as  a  creditor,  the  next-of-kin 
coming  forward  and  being  ready  with  his  application  for  ad- 
ministration, would  be  preferred  to  the  creditor. 

On  the  merits  of  this  case  also,  it  is  extremely  desirable  that 
administration  should  be  granted  to  the  next-of-kin,  and  not  to 
the  creditor,  because  the  debt  is  disputed;  and,  in  every  such 
case,  it  is  more  desirable  that  administration  should  be  granted 
to  the  next-of-kin,  rather  than  that  the  creditor,  by  granting 
him  administration,  should  be  given  an  opportunity  of  paying 
himself,  and  leaving  the  other  parties  perhaps  to  an  expensive 
equity  suit  to  get  the  money  back.  I  therefore  discharge  the 
Order  nisi,  but,  under  the  circumstances,  without  costs. 

a'Beckett  then  asked  for  administration  to  Archibald  Maynard 
— All  the  necessary  materials  are  before  the  Court 

Webb,  J.    The  caveat  must  firet  be  withdrawn  or  got  rid  of. 

Coldkam  then  withdrew  the  caveat,  and  administration  was 
granted  to  Archibald. 

Solicitor  in  support  of  Order  nisi:  Davies,  Price  <fe  Wightim, 
for  Brown,  Benalla. 

Solicitor  contra  :  G.  L.  Skinner,  for  Coster,  Benalla. 

A.  J.  A. 
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In  be  WILLIAM  HAWKINS,  an  Insolvent,  WEBB,  j; 

Pnedotlnaolveneff—ValidngseeurUy'^ApprinnmcUe  esUmaUa^VcUw  of  aecurUy.  i3gg 

The  Bnle  requiring  a  petitioniDg  creditor  to  state  in  his  petition  the  value  of  any      * 
■Moritf  he  holds  for  his  debt,  is  safficiently  complied  with  by  stating  that  it  is       ^^^^'^^* 
ayeffied  maa,  "or  thereabouts  "  though  it  would  be  better,  as  a  general  rule,      j^ay  13,  20. 
tkal  it  should  be  stated  accurately.  

The  question  whether  the  security  has  been  truly  valued  or  not,  cannot  be 
iiitiiiliiiMjilby  the  Court  upon  the  hearing  of  an  Order  nisi  for  sequestration. 

Obder  nisi  ob(;ained  by  Thomas  Abercrombie  Welton,  the 
official  liquidator  of  the  Oriental  Bank  Corporation,  for  the 
sequestration  of  the  estate  of  William  Hawkins.  The  Order 
%i»i  was  drawn  up  upon  reading  the  petition  setting  forth 
thai  Hawkins  was  justly  and  truly  indebted  to  the  petitioner, 
as  official  liquidator,  in  the  sum  of  7521.  28.  2d.  upon  and  by 
▼irtne  of  a  judgment  of  the  Supreme  Court  recovered  by  the 
Hqfddaior  agsdnst  him,  in  an  action  for  money  due  for  calls  as  a 
oontribatory  to  the  liabilities  of  the  bank,  on  31st  March  1886, 
which  judgment  was  still  in  full  force  and  unsatisfied,  and  that 

*'  Tlie  petitioner  has  no  security  for  the  same,  or  any  part  thereof,  save  and 
tnepl  a  lisn  on  the  title  deeds  of  certain  property  deposited  by  the  said  William 
HavidDB  with  the  said  Oriental  Bank  Corporation,  to  secure  his  overdrawn 
account  with  the  said  bank,  and  which  overdrawn  account  now  amounts  to  the 
sui  of  78M.  7$.  1(2.,  and  the  value  of  the  said  property  is  now  12002.  or  there- 
abonti;  and  the  estimated  value  of  the  lien  so  claimed  by  the  petitioner  as 
■forenid  in  respect  of  the  said  judgment  is  4602.  12a.  \ld.  or  thereabouts ;  and 
duit  the  said  William  Hawkins  has  been  duly  required  to  satisfy  the  said 
jadgment  debt;  and  that  the  said  William  Hawkins  has,  within  six  months  before 
the  presenting  of  the  said  petition,  committed  an  act  of  insolvency,  i.e.,  that 
execution  against  the  said  William  Hawkins,  on  a  legal  process  for  the  purpose  of 
obtaining  payment  of  not  less  than  50/.,  had  been  levied  by  seizure,  and  such 
piiiu'—  has  not  been  bond  fide  satisfied  by  payment  or  otherwise  within  four  days 
bam  the  seizure,  and  that  such  seizure  was  made  within  twelve  days  before  the 
pcwenting  of  the  laid  petition,"  &c. 

Isaacs  moved  the  Order  absolute. 

Taytor,  for  the  respondent,  took  several  preliminary  objections — 
(1)  The  Order  nisi  should  show  on  its  face  that  it  is  not  presented 
until  four  days  after  the  seizure,  under  sea  37,  sub-sec.  (5)  of  the 
"•  Insolvency  Statute  1871 "  (No.  379).     The  present  Order  does 
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WEBB,  J. 

1886 

Insolysngt. 

In  re 
Hawkins. 


not  state  the  date  of  the  seizure.    (2)  Nor  does  it  state  the  amoont 
for  which  execution  was  issued,  but  merely  that  it  was  for  not 
less  than  50!.,  which  is  not  sufficient.    (3)  The  act  of  insolvency 
should  be  more  specifically  stated  upon  the  Order  nisi,  which  does 
not  state  at  whose  instance  the^.  fa.  issued ;  which  is  necessary, 
because  it  must,  under  that  sub-section,  be  at  the  instance  of  the 
person  presentiug  the  petition.    Ea^.  Lancaster,  re  Maraden  (a). 
[Webb,  J.    Can  you  draw  any  distinction  between  sub-sees.  (5) 
and  (8);  because  there  have  been  many  decisions  under  sub-sec  (8) 
showing  that  it  is  not  necessary  ?]    Under  sub-sec.  (8)  there  is  a 
return  that  the  writ  is  wholly  unsatisfied ;  and  the  Court  has  to 
be  satisfied  that  the  debtor  has  been  called  on  to  satisfy  it,  and 
has  failed  to  do  so.    [Webb,  J.    To  my  mind  the  8th  sub-section 
is  stronger  than  the  6th,  because  it  speaks  of  a  ''proceeding 
instituted  by  such  creditor."    It  has  been  held,  under  it,  that,  if 
A  gets  execution  and  it  is  returned  uasatisfied,  B  may  petition. 
Now  is  there  anything  in  sub-sea  (5)  to  show  that  the  writ 
must  be  issued  by  the  petitioning  creditor?]    The  judgment 
of  Lindley,  J.,  in  the  case  cited,  at  p.  319,  shows  it  must  be. 
[Webb,  J.    At  most  that  is  a  mere  dictum,]    Where  a  creditor 
estimates   his    security,   he   must    do    so   precisely — he   must 
show  what  his  unsecured  debt  is ;  but  he  only  says  "  the  vaJue 
of  the  property  is  12002.  or  thereabouts,"  and  the  amount  of 
his  security  is  "  460{.  128.  Ilc2.  or  thereabouts,"  in  the  vaguest 
way.    The  Court  ought  not  to  be  left  to  go  through  a  process 
of  arithmetic  to  see   what  the  unsecured  debt  is;    it  ought 
to  be  stated  in  so  many  words.     [Webb,  J.    If  he  says  the  debt 
is  so  much,  and  so  much  is  secured,  what  practical  use  would 
it  be  to  say  how  much  is  unsecured?]     The  respondent  might 
be  unable  to  do  a  sum  in  subtraction.    He  ought  to  be  told 
exactly  what  the  unsecured  debt  is  alleged  to  be. 


Isaacs,  contra. 

Webb,  J.  I  overrule  the  first  two  objections;  but  I  feel 
some  doubt  about  the  third.  I  will  i*eserve  my  decision  on  that 
point. 

(a)  25  Ch.  D.  311. 
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Evidence  was  then  given  in  support  of  the  Order  nisi. 

One  of  the  objections  taken  by  the  notice  of  objections  of  the 
respondent  was  that  the  value  of  the  security  held  by  the  bank 
was  under-estimated;  and  evidence  was  given,  subject  to 
objection,  that  the  deeds  over  which  the  bank  held  a  lien,  com* 
prised  293  acres  34  perches;  that,  in  May  1884,  Mr.  L.  C, 
Wilkinson,  an  auctioneer,  had  valued  it  at  1300^.;  and  now,  from 
the  acreage  estimated,  that  it  was  worth  300Z.  more,  as  a  railway 
was  to  be  made  through  it. 

Taylor,  for  the  respondent. 

I  Macs,  in  reply. 

Cur.  adv.  wit 

Webb,  J.  This  is  an  Order  nisi  for  sequestration  of  the  estate 
of  William  Hawkins.  I  disposed,  at  the  hearing,  of  all  points 
nused  in  opposition,  except  as  to  the  valuing  of  the  security.  The 
petitioning  creditor  is  Mr.  Thomas  Abercrombie  Welton,  the 
official  liquidator  of  the  Oriental  Bank  Corporation,  Two 
objections  were  taken  to  the  Order  nisi  being  made  absolute : — 
(1)  That  the  security  was  not  sufficiently  valued,  on  the  face  of 
the  petition,  because  it  stated  the  value  as  460{.  128.  lid  "  or 
thereabouts."  (2)  That  it  was  not  truly  valued;  i.e,,  that  the 
secority  was  in  fact  worth  more  than  was  stated. 

As  to  the  first  objection,  sec.  37  of  the  "Insolvency  Statute  1871" 
(No.  379)  states  :— 

"Th«  debt  of  the  petitioning  creditor  mast  be  a  liquidated  sum  due  at  law  or 
in  equity,  and  must  not  be  a  secnred  debt  unlees  the  petitioner  state  in  his  peti- 
tion that  he  will  be  ready  to  give  up  such  security  for  the  benefit  of  the  oreditoM 
■fter  adjudication  of  sequestration,  or  unless  the  petitioner  is  willing  to  give  aa 
cstiinate  of  the  value  of  his  security,  in  which  latter  case  he  may  be  admitted  as  a 
petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him,  after  de- 
ducting the  yalne  so  estimated,  but  he  shaU,  on  an  application  being  made  by  the 
tmstee  within  the  prescribed  time  after  adjudication[of  sequestration,  give  up  hii 
security  to  such  trustee  for  the  benefit  of  the  creditors  upon  payment  of  such 
estimated  value.  *' 

At  first,  I  had  some  doubt  whether  the  words  "or  there- 
abouts" BuflBdently  valued  the  security,  having  regard  to  thepro- 
yision  that  the  petitioning  creditor  might  be  required  to  give  up 
his  security  to  the  trustee,  on  payment  of  the  estimated  value 


In  re 

Hawkins, 


May  20t 
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thereof;  bat,  upon  farther  consideration,  I  think  that,  as  against 
the  petitioning  creditor,  the  Act  would  be  sufficiently  complied 
with  by  the  trustee  paying  him  the  amoant  named,  460{.  12«. 
11(2.,  and  disregarding  the  words  **  or  thereabouts."  I  think  it 
would  be  better,  as  a  general  rule,  that  the  amount  should  be 
stated  accurately,  but  I  do  not  think  that  the  adding  of  the  words 
"  or  thereabouts"  vitiates  the  proceedings.  I  therefore  oven-ule 
this  objection. 

As  to  the  security  not  being  truly  valued,  I  am  not  aware 
of  any  case  in  which  the  question  has  arisen  whether  the  Court, 
upon  an  Order  mat  for  sequestration,  will  enter  into  a  consideration 
of  the  value  of  the  security ;-  and  no  case  has  been  cited  on  the 
point  But,  looking  at  the  language  of  the  Act,  I  think  that  the 
question  of  whether  the  security  is  truly  valued  or  not  cannot  be 
entertained  by  the  Court  upon  the  hearing  of  an  Order  nisi  for 
sequestration.  The  petitioning  creditor  is  required  to  give  an 
estimate  of  the  value  of  his  security — that  is,  his  own  estimate ; 
and  the  sanction  of  the  Act  with  regard  to  the  accuracy  of 
the  estimate  is  that  the  creditor  is  liable  to  have  the  security 
taken  by  the  trustee  at  the  value  put  upon  it  by  the  creditor. 
If  he  value  the  property  too  high,  he  reduces  the  amount  for 
which  he  can  prove  upon  the  estate ;  if  he  value  it  too  low,  he  is 
liable  to  have  it  taken  over  by  the  trustee  at  that  value.  All  that 
the  Act  requires  is  that  he  should  give  his  estimate  of  the  value; 
and  he  is  at  liberty  to  estimate  it  at  what  he  likes. 

In  some  cases — ^for  example,  appeals  to  the  Privy  Council — the 

Court  will  go  into  the  question  of  value.     There  the  fact  of  the 

amount  of  the  matter  in  issue  exceeding,  as  the  case  may  be, 

lOOOZ.  where  the  appeal  is  under  the  Act,  or  5002.  where  it 

is  under  the  Orders-in-Council,  is  made  a  condition  precedent  \x> 

the  right  to  appeal ;   and  accordingly,  in  Kettle  v.  The  Queen  (b), 

it  was  held  that  the  Court  would  go  into  the  question  of  value. 

In  giving  judgment,  at  p.  160,  Molesworth,  J.,  said : — 

*'  It  was  urged  on  behalf  of  the  sappliant,  that  I  could  not  enter  into  this  quel- 
tion  at  all;  that,  if  an  affidavit  were  made  on  behalf  of  the  party  desiring  to  appeal, 
that  the  property  was  worth  600^.,  that  precluded  all  farther  question  upon  the 
subject;  and  I  have  been  told  that  the  Full  Court  so  decided  in  DaUimore  v.  The 
Queen,    If  that  was  expressly  decided,  I  should  of  course  follow  that  decision;  bat 

(6)  3  W.W.  &  VB.,  Eq.  141. 
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I  htre  been  referred  to  no  note  of  that  decision,  and  I  cannot  learn  that,  as  a 
mitter  of  fact,  the  Fall  Court  did  so  decide.  It  appears  to  me  that,  where  an  Act 
or  Order-in-Cooncil  says  the  right  to  appeal  depends  npon  the  fact  of  whether  pro- 
perty amounts  to  500/.  or  not,  that  fact  is  to  be  tried  and  controyerted,  and  both 
ndtt  are  to  be  heard  npon  it.  I  have  therefore  entered  into  this  question,  and 
hs?e  arrived  at  the  conclusion  that,  inasmuch  as  the  value  of  the  property  is  more 
tiiu  500^,  the  suppliant  has  a  right  to  appeal." 

I  think  the  present  case  is  distinguishable  from  that,  because 
here  all  that  is  required  is  that  the  petitioning  creditor  shall  give 
an  estimate  of  the  value.  As  the  question  has  been  raised,  I 
have  thought  it  right  to  express  my  opinion  upon  it  generally. 
Bat,  in  this  particular  instance,  it  is  unnecessary  for  me  formally 
to  deeide  the  point,  inasmuch  as  I  am  not  satisfied,  upon  the  very 
meagre  evidence  which  has  been  adduced,  that  the  creditor's 
estimate  of  the  value  of  his  security  is  not  a  correct  one.  I 
over-rule  this  objection  also,  and  make  the  Order  absolute. 

Order  absolute. 


WKCB,  J. 

1886 
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Solicitors  for  petitioner:  Bennett,  Attenborough,  Wilke  <fe  Nunn, 
Solicitor  for  respondent :  Strongman, 


A.  J.  A. 


GOLDENSTEDT  v,  GOLDENSTEDT  and  WAUGH. 

PracHee  Matrimonial — Proof  of  marriage — Evidtnct  of  petitioner — General  repu- 
icUion — Proof  of  foreign  law—ConmU. 

In  an  undefended  suit  for  diasolution  of  marriage,  the  Court  wiU  not  grant  a 
decree  if  the  marriage  he  proved  only  by  the  evidence  of  the  petitioner,  without 
corroboration.  But  evidence  that  the  petitioner  and  respondent  were  received 
in  society  and  by  members  of  the  respondent's  family  as  husband  and  wife,  afifords 
nch  ooiroboration  as  the  Court  will  act  upon. 

To  render  a  witness  competent  to  give  evidence  of  foreign  law,  he  must  either 
be  a  professional  man  of  the  country  whose  law  is  in  question,  or  must  hold  some 
official  situation  which  requires  a  knowledge  of  its  law. 

The  Court  will  not  act  upon  the  evidence  of  a  foreign  consul,  as  to  the  law  of 
his  country,  unless  it  is  proved  that  he  is  required  by  the  power  appointing  him, 
to  be  versed  in  the  law  of  the  country,  and  that  there  are  no  professional  lawyers 
in  his  eountry. 

Petition  by  Paul  Goldenstedt  against  his  wife,  Emma  Bern- 
hardine  Goldenstedt,  for  dissolution  of  marriage,  on  the  ground 
of  her  adultery  with  the  co-respondent  Paul  Waugh, 


WEBB,  J. 

Matrimonial. 
June  16,  18. 
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The  petitioner  himself  was  the  only  person  who  gave  evidence 

that  he  was  married  to  the  respondent  in  Hamburg  in  1877, 

and  he  produced   what  purported    to  be  a  certificate  of  his 

GoLDRNSTEDT    marriage,  signed  by  the  minister  who  celebrated  it,  and  given  to 

Wauqh.       him  at  the  time  of  his  marriage,  but  not  signed  by  the  parties 

to  the  marriage. 

Woolf,  for  the  petitioner,  in  order  to  make  the  certificate 
evidence,  proposed  to  call  Mr.  Brahe,  the  consul  for  Germany,  to 
prove  the  marriage  law  of  Germany.  [Webb,  J.  He  is  not  a 
member  of  the  German  legal  profession,  and  how  can  he  say 
what  the  law  is?]  The  evidenceof  a  vice-consul  has  been  received 
as  to  the  law  of  the  country  for  which  he  is  consul :  Brovme 
on  Divorce  (4th  ed.)  297  (3rd  ed.)  281;  Lacon  v.  Eiggins  (a). 
Besides,  in  this  case,  Mr.  Brahe  is  a  solicitor  of  this  Court 

Webb,  J.  I  will  receive  the  evidence,  subject  to  further  con- 
sideration. At  present  I  do  not  see  that  a  consul  is  necessarily 
so  acquainted  with  the  law  of  the  country  he  represents,  as  to  be 
able  to  give  evidence  as  an  expert  upon  it. 

Mr.  Brahe  was  then  called,  and  stated  that  he  was  a  solicitor 
of  this  Court,  a  notary  public,  and  consul  for  the  German 
Empire,  and  acquainted  with  the  German  marriage  law,  but 
was  not  a  solicitor  or  legal  practitioner  of  that  country ;  that  the 
certificate  produced  was  the  usual  form  of  certificate  of  marriage 
according  to  the  German  law. 

Evidence  was  also  given  that  the  petitioner  and  respondent 
had  lived  together  as  man  and  wife,  and  were  always  considered 
such  by  their  friends  and  acquaintances. 

Woolf,  for  the  petitioner — ^Apart  from  the  evidence  of  Mr. 
Brahe,  the  marriage  is  suflSciently  established  by  the  petitioner's 
evidence,  coiToborated  by  the  cohabitation  and  general  repu- 
tation. 

Cur,  adv.  vutt, 

(a)  3  Starkie's  N.P.  178. 
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>  Webb,  J.  In  ibis  cacie,  supposing  the  marriage  to  be  proved,  the 
evidence  of  adultery  is  dear.  I  reserved  the  case  in  order  to 
considerwhether  the  evidence  of  the  marriage  of  the  petitioner  and 
respondent  was  such  as  I  should  be  justified  in  acting  upon.  The 
petitioner  himself  gives  evidence  that  he  was  married  to  the 
respondent  in  Hamburg,  in  1877 ;  but  it  has  been  decided  by  the 
Fall  Court  in  Bowling  v.  Bowling  (6)  that,  in  an  undefended 
suit  for  dissolution  of  marriage,  the  Court  will  not  grant  a 
dissolution,  if  the  marriage  be  proved  only  by  the  evidence  of  the 
petitioner  without  corroboration. 

The  husband  has  produced  a  certificate  of  his  marriage,  signed 
by  the  minister  who  celebrated  it,  and  given  to  him  at  the  time 
of  his  marriage.  To  make  this  certificate  evidence,  Mr.  Brahe, 
the  consul  for  Germany,  has  been  called  to  prove  what  is  the 
marriage  law  of  Germany.  I  received  his  evidence,  but  expressed 
doubt  whether  a  foreign  consul  is  necessarily  so  acquainted  with 
the  law  of  the  country  he  represents  as  to  be  able  to  give 
evidence  as  an  expert. 

The  rule  of  law  upon  this  subject  as  laid  down  in  7^  Sussex 
Peerage  Case  (c),  is  that  a  witness,  in  order  to  be  competent  to  give 
evidence  of  foreign  law,  must  either  be  a  professional  man  of  the 
country  whose  law  is  in  question,  or  must  hold  some  official 
situation  which  requires  a  knowledge  of  its  law.  Counsel  for 
the  petitioner  referred  me  to  Lacon  v.  Higgins  (d),  where  the 
evidence  of  a  vice-consul  of  France  was  received  as  to  a  point  of 
French  law  ;  but  there  the  principal  evidence  relied  on  was  that 
of  a  printed  code,  and  the  modicum  of  parol  evidence  given  by 
the  witness  was  received  without  objection,  and  the  case  was 
only  a  nisi  pi^us  case.  Moreover,  that  case  will  be  found  to 
be  doubted  by  Mr.  Taylor  in  his  work  upon  evidence. 

There  is,  however,  a  more  recent  case  of  In  the  Goods  ofBost  Aly 
Khan  (c),  where  Sir  James  Hannen  admitted  the  evidence  of  the 
Persian  ambassador  to  prove  the  law  of  Persia ;  but  he  did  so 
upon  the  express  ground  that  it  was  proved  before  him,  in  that 
matter,  that  all  persons  in  the  diplomatic  service  of  Persia  are 
required  to  be  thoroughly  versed  in  the  law ;  and,  moreover,  that 
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in  Persia  there  are  no  professional  lawyers.  In  thia  case  I  have 
no  parallel  evidence  to  that,  as  to  the  ooi^uls  of  Germany.  A 
consul  occupies  a  commercial  rather  than  a  diplomatic  position 
and,  in  the  absence  of  evidence  such  as  was  given  in  the  case  I 
have  last  referred  to,  I  should  not  be  justified  in  acting  upon 
Mr.  Brahe  s  evidence  as  to  the  law  of  Germany. 

But,  by  our  own  law,  evidence  of  general  reputation  is  admis* 
sible  to  prove  the  fact  of  marriage ;  and  in  this  case  there  is  such 
evidence,  and  especially  that  of  a  member  of  the  respondent's 
family,  that  the  petitioner  and  respondent  were  received  in  society, 
and  by  members  of  the  respondent's  family,  as  husband  and  wife. 
That  affords  such  corroboration  of  the  evidence  of  the  petitioner 
as  to  his  marriage,  as  satisfies  the  requirements  of  the  judgment 
in  Bowling  v.  Dowling. 

I  therefore  make  the  Order  nisi  for  dissolution  of  the  mar* 
riage,  with  costs  against  the  co-respondent. 


Solicitors :  Blake  Jk  RiggalL 


A.  J.A. 
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O'CONNOR  V.  O'CONNOR. 

^^The  Marriage  and  Matrimonial  Causes  Statute  1864,"  s.  70— Diwo/ttfitm  of 
marriage — Discretionary  bars —  Unreasonable  delay  in  instituting  suit—MeVgious 
scruples  as  to  diesolubilUy  of  marria^ge — Influence  of  belief  in  incapacity  to  con* 
tract  a  second  maj-riage — Desertion  or  toilful  sejHiration  without  reasonable 
exctise —  Wilful  neglect  or  misconduct  conducing  to  adultery. 

Where  ft  husband  leaves  his  wife,  absents  himself  for  several  years,  and 
neglects  to  provide  her  with  means  of  livelihood,  such  absence  not  being 
necessary  in  the  pursuit  of  his  ordinary  avocation, — this  is  desertion  or  wilful 
separation  without  reasonable  excuse,  and  is  wilful  neglect  conducing  to  th» 
adultery  (first  committed  after  such  desertion) — within  the  meaning  of  s.  70, 
of  **  The  Marriage  and  Matrimonial  Causes  Statute  1864;"  even  though  the 
wife  had  a  father  with  whom  she  could  have  lived — the  husband  being  aware  that 
she  did  not,  and  would  not,  remain  in  her  father's  house. 

A  husband  owes  his  wife  both  support  and  his  society. 

Perverse  and  wayward  temper  in  the  wife  is  not  of  itself  a  reasonable  ezcase 
for  desertion,  even  though  she  made  no  objection. 

Wilful  neglect  conducing  to  the  adultery,  means  conduct  oonducing  to  the  wife's 
first  lapse  from  chastity. 

Where  a  husband  has  waited  several  years  after  his  discovery  of  his  wife's 
adultery,  and  the  Court  has  reason  to  believe  that  his  real  motive  for  not  at  once 
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iutitatiiig  piooeecKngB,  was  t|iat  his  church  would  not  allow  him  to  marry  agavi 
after  prociuing  a  divorce,  aaoh  conduct  will  be  regarded  aa  "  unreasonable  delay," 
vithm  the  meaning  of  sec.  70. 

Quant  whether  religious  scruples,  entertained  hcnd  fdt  at  the  time  of  the  dis- 
coTery  of  the  adultery,  as  to  the  propriety  of  the  dissolution  of  the  marriage  tie, 
would  excuse  a  delay,  otherwise  unreasonable,  in  instituting  proceedings. 

Petition  by  Michael  O'Connor  for  a  dissolution  of  his  marriage 
with  his  wife  Honora,  on  the  ground  of  her  adultery  and  bigamy 
with  one  James  F.  Walters. 

The  petitioner,  by  trade  a  journeyman  baker,  and  respondent 
were  married  in  1858,  at  the  ages  of  23  and  15  respectively. 
Three  months  after  the  marriage,  he  left  her,  with  her  consent, 
at  her  father's  house,  giving  her  about  302.  for  her  maintenance 
during  his  absence,  and  went  to  the  Snowy  River  gold-fields ; 
bat  he  sent  her  no  further  money,  nor  wrote  to  her,  nor  heard 
from  her  during  the  six  months  he  was  away.  On  his  return,  he 
fonnd  that  she  had  left  her  father  s  house,  and  was  then  in 
domestic  service  in  Melbourne.  He  then  took  up  his  trade  as 
journeyman  baker  again,  at  Emerald  Hill,  and  obtained  a  home 
to  which  he  took  his  wife.  They  lived  together  for  about 
nme  months,  when  he  told  her  he  would  leave  her  on  account 
of  her  violent  disposition  and  bad  temper ;  and  she  made  no 
objection.  He  then,  eighteen  months  after  their  marriage,  left 
her,  and  went  to  Sydney  and  other  places,  remaining  away  for 
six  years,  during  which  time  he  never  communicated  with  his 
wife,  or  sent  her  any  money  for  her  support.  On  his  return  to 
Melbourne,  he  found  that  she  had,  in  December  1864,  gone 
through  the  ceremony  of  marriage  with  James  F.  Walters,  and 
was  living  with  him  as  his  wife,  and  had  a  child  by  him.  The 
petitioner  then  (in  1866)  consulted  a  solicitor  as  to  instituting 
proceedings  for  a  dissolution  of  his  marriage,  and,  being  a 
Roman  Catholic,  also  consulted  a  priest  of  that  denomination, 
by  whom  he  was  informed  that  his  Church  would  not  recognise 
a  divorce  if  he  obtained  one,  and  would  not  many  him  to 
another  woman.  He  then  abandoned  the  idea  of  proceeding 
for  a  dissolution  of  marriage,  and  went  to  New  Zealand,  New 
Soath  Wales,  and  ultimately  to  America.  In  1875,  he  was  told 
that  his  wife  was  dead,  but  learnt,  in  1883  when  he  returned  to 
Sydney,  that  she  was  alive.    He  then  resolved  to  proceed  for 
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MATRiMoinAu  ^^  ^^  obtained  sufficient  funds. 

r.  The  suit  was  wholly  undefended. 


O'Connor. 


Forlonge,  for  the  petitioner — The  adultery  is  plainly  proved^ 
and  the  delay  in  presenting  the  petition  is  not  of  such  a  nature^ 
nor  arising  from  such  causes,  as  will  justify  the  Court  in  ex- 
ercising the  discretion  to  refuse  a  dissolution  of  marriage,  pnh 
vided  in  *'  The  Marriage  and  Matrimonial  Causes  Staiute  1864*^ 
(No.  268),  sec.  70.  It  was  religious  scruples  alone  which  pre* 
yented  the  petitioner  from  bringing  the  suit  till  1883,  when  he 
was  out  of  funds,  and  could  not  proceed  till  he  obtained  sufficient. 
Besides,  from  1875  to  1883,  he  thought  his  wife  was  dead,  as  he 
had  heard  so.  Cases  in  which  there  had  been  a  long  delay  which 
was  not  held  a  discretionary  bar  to  granting  a  dissolution  of 
marriage  are :  Newman  v.  Newman  (a) ;  Harrison  v.  Harrison 
(6);  PeUew  v.  PeUew  (c);  ToUem^ache  v.  ToUemache  (d);  Mason  v. 
Mason  (e),  [Webb,  J.  In  Nimmo  v.  Nimmx>  (/),  it  was  held  that 
a  wife  was  entitled  not  only  to  monetary  support  by  a  husband^ 
but  also  to  have  his  society;  and  where  he  had  gone  to  Sydney 
and  remained  away  three  years,  although  during  that  time 
he  had  sent  her  2502.  to  enable  her  to  live,  he  was,  neverthe^ 
less,  held  guilty  of  desertion.  Here  the  petitioner  never  even 
sent  his  wife  any  money.]  In  that  case,  the  desertion  went  to 
make  up  the  matrimonial  offence  ;  but,  in  this  case,  it  can  only 
be  a  discretionaiy  bai*.  Where  husband  and  wife  agree  to  live 
separate,  there  can  be  no  desertion.  [Webb,  J.  What  excuse 
do  you  say  he  had  for  separating  himself  from  her?} 
There  was  not  merely  ill-temper  on  her  part,  but  absolute 
violence  and  ill-treatment  by  her  towards  him.  Even  if  there 
was  desertion  or  neglect  on  his  part,  it  was  not  the  causa 
causans  of  the  adultery.    He  left  her  in  her  parent's  charge^ 

(a)  L.B.,  2  P.  ft  D.  57;   39  L.J.        (c)  lSw.ftTr.S53t  29L.J.(Mat)44. 
(Mat)  36.  {d)  1  Sw.  ft  Tr.  557. 

(6)  38  L.J.  (P.)  44.  (e)  7  P.D.  233;  51  L.^.  (liat)  «. 

(/)3A»J.B.  132. 
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Webb,  J.  Petition  by  husband  against  wife  for  dissolution  of 
marriage,  on  the  ground  of  the  wife's  adultery  with  the  co-respon- 
dent, Walters.    Tlie  suit  is  wholly  undefended. 

The  petitioner  and  the  respondent  were  married  in  the  year 
1858,  the  petitioner  then  being  twenty-three  years  of  age,  and 
the  respondent  a  girl  of  fifteen.  According  to  the  petitioners 
evidence,  his  married  life  from  the  first  was,  as  he  expresses  it, 
^  very  miserable,"  owing,  as  he  says,  to  the  ill-temper  of  his  wife. 
Three  months  after  the  marriage,  he,  with  her  and  her  father's 
consent,  left  her  for  a  time,  in  the  hope,  he  says,  that  she  woul4. 
change  her  conduct  on  his  return.  He  left  with  her  about  80Z.  fgr 
her  maintenance  during  his  absence,  and  went  to  the  Snowy  River 
goldfields.  He  remitted  her  no  money,  and  did  not  write  to  her 
or  hear  from  her  during  his  absence. 

In  about  six  months,  he  returned  to  Melbourne,  expecting  to 
find  her  at  her  father's  house,  where  he  had  left  her,  but  found 
that  she  had  left  there,  and  was  then  in  domestic  service  in  Mel- 
bourne. He  is  a  journeyman  baker,  and  at  once  obtained  employ- 
ment in  his  trade  at  Emerald-hill,  where,  after  three  weeks,  he 
made  a  home  for  his  wife,  and  they  lived  together  again.  This 
continued  for  about  nine  months,  during  which  time  the  peti- 
tioner says  her  treatment  of  him  was  such  that  he  was  compelled 
to  leave  her  again.  He  has  in  no  way  specified  in  what  her  ill- 
treatment  consisted,  except,  as  I  gather  from  his  evidence,  that 
she  was  of  violent  disposition  and  bad  temper.  He  then  told  her 
he  would  leave  her,  that  he  could  not  live  with  her ;  and  she 
made  no  objection.  We  have  nothing  to  show  what  his  own 
conduct  towards  his  wife  was,  or  whether  her  ill-temper  was 
in  any  way  provoked  by  his  treatment  of  her.  This  was  about 
eighteen  months  after  the  marriage,  when  she  would  be  a  girl  of 
about  seventeen,  of  wayward  disposition,  and  particularly  requir- 
ing the  careful  consideration  and  protection  of  her  husband. 

Instead  of  affording  her  that  protection  and  care  to  which  she  was 
entitled^  he  appears  to  have  determined  upon  abandoning  her  alto- 
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gether ;  and  he  then,  eighteen  months  after  marriage,  left  her,  and 
went  to  Sydney  and  various  other  places.  He  remained  away 
without  any  correspondence  or  communication  with  his  wife,  and 
without  sending  any  money  for  her  support,  for  six  years,  when 
he  returned  to  Melbourne,  with  the  intention,  as  he  says^  of 
renewing  marital  relations  with  his  wife.  In  the  meantime,  she 
had,  in  December  1864,  gone  through  the  ceremony  of  marriage 
with  the  co-respondent,  and  was  then  living  with  him  as  his  wife. 
The  petitioner  went  to  visit  her,  and  she  came  into  the  room  with 
a  child  of  about  nine  months  old  in  her  arms,  of  which,  in  answer 
to  his  inquiries,  she  said  the  co-respondent  was  the  father.  He, 
as  it  seems  to  me  somewhat  unjustly,  reproached  her  for  bringing 
the  child  into  hispresence,  assuming  the  rdle  of  an  injured  husband; 
whereas  I  think  his  wife  might  much  more  justly  have  complained 
of  his  neglect  and  abandonment. 

The  adultery  of  the  respondent  is  clearly  established ;  and,  if 
there  were  no  other  objection  to  the  suit,  the  petitioner  would  be 
entitled  to  a  decree.  But,  by  sec.  70  of  "  The  Marriage  and 
Matrimonial  Causes  Statute  1864,"  it  is  provided : — 

"The  Court  shaU  not  be  bound  to  pronounce  such  decree  of  dissolution  if  it 
find  that  the  petitioner  has,  during  the  marriage,  been  guilty  of  adultery,  or  if  ths 
petitioner,  in  the  opinion  of  the  Court,  have  been  guilty  of  unreasonable  delay  u 
presenting  or  prosecuting  such  petition,  or  of  cruelty  towards  the  other  party  to 
the  marriage,  or  of  having  deserted  or  wilfully  separated  himself  or  herself  bam 
the  other  party  before  the  adultery  complained  of,  and  without  reasonable 
excuse,  or  of  such  wilful  neglect  or  misconduct  as  has  conduced  to  the 
adultery." 

These,  as  they  are  commonly  called,  are  the  discretionary  bars  to 
the  granting  of  a  decree  of  di&solution,  and,  as  to  three  of  them, 
require  careful  consideration  in  the  present  case,  viz. — (1)  Delay; 

(2)  Desertion  or  wilful  separation  without  reasonable  excuse; 

(3)  Wilful  neglect  or  misconduct  conducing  to  the  adultery;  and 
I  propose  to  deal  with  each  point  separately. 

First,  as  to  delay.  The  petitioner  was  aware  of  his  wife's 
adultery  in  1866,  and  then  consulted  a  solicitor  as  to  proceedings 
for  a  dissolution  of  his  marriage.  He  does  not  say  that  he  was 
then  not  in  a  pecuniary  position  to  enable  him  to  institute 
proceedings.  On  the  contrary,  his  consulting  a  solicitor,  and 
having  interviews  with  the  ministers  of  his  religion  upon  the  sub' 
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jeet,  would  indicate  that  he  was  financially  in  a  position  to  take 

proceedings,  should  he  determine  to  do  so.     It  appears  that  Dr. 

Barry,  a  Soman  Catholic  priest,  informed  him  that  his  Church 

would  not  recognise  any  divorce,  and,  if  he  obtained  a  decree, 

voold  not  re-marry  him  to  another  womau.    Paragraph  10  of 

his  petition  is  explicit  upon  this  point : — 

''Hut  immediately  upon  disooyeriog  that  the  respondent  was  living  in 
adnltery  with  the  oo-respondent,  your  petitioner,  being  a  member  of  the  Roman 
Catholic  Chnroh,  went  and  consolted  his  spiritual  adviser,  the  Rev.  Father  Barry, 
ad  expressed  to  him  his  intention  and  wish  to  take  immediate  proceedings  to 
obteiB  a  divoroe  £rom  the  respondent ;  but  the  said  Father  Barry  at  onoe  told  him 
that  if  he  attempted  to  do  so  he  would  be  guilty  of  a  serious  offence  according  to 
the  Roman  Catholic  faith,  and  that,  even  if  he  did  take  the  necessary  steps  to 
ohtaiB  a  legal  divorce  by  the  aid  of  the  temporal  laws,  the  Church  would  not 
reeoicDise  such  dissolution,  and  that,  so  long  as  the  respondent  lived,  no  priest  of 
the  Boman  Catholio  Church  would  marry  him  to  another  woman." 

I  therefore  arrive  at  the  conclusion  that  it  was  the  uselessness, 
in  his  opinion,  of  obtaining  a  decree  for  dissolution,  rather 
than  any  offence  against  his  Church  which  he  would  be  com- 
mitting in  seeking  it,  that  influenced  him  in  not  then  insti- 
toting  proceedings.  In  fact,  in  my  opinion,  it  was  not  to 
vindicate  his  honour,  but  to  enable  him  to  marry  again,  that 
he  desired  to  proceed ;  and,  finding  that  his  Church  would  not 
re-marry  him,  he  abandoned  the  idea  of  proceeding. 

He  then  again  left  the  colony,  and  remained  away  from  1866 
until  1883.  In  1875,  he  says  he  heard  that  his  wife  was  dead  ; 
and  this  is  thrown  in  as  a  makeweight  to  excuse  his  non- 
proceeding  up  to  1883,  when  he  found  that  this  information 
was  incorrect.  But  to  this  I  attach  no  importance,  for,  if 
otherwise  unexplained,  the  delay  up  to  1875,  when  he  heard  of 
her  supposed  death,  would,  in  my  opinion,  be  sufficient  to 
disentitle  him  to  relief. 

In  1883,  the  petitioner  returned  to  Sydney,  and  learnt  that  his 
wife  was  still  alive ;  and  he  then  again  consulted  the  clergy  of 
his  Church,  who  repeated  the  information  before  given  him,  and 
tdd  him,  as  he  says,  that  they  could  not  make  a  new  law  for 
him ;  ie.,  as  I  understand  it,  that  they  could  not  make  an  ex- 
ception in  his  case,  and  maiTy  him  again  if  he  obtained  a  divorce. 
He  then  said  to  the  clergyman  that  it  was  very  hard  he 
should  be  compelled  to  be  a  wanderer  about  the  world  without 
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a  wife  or  a  home  because  his  present  wife  had  been  nnfiiHhfpi 
to  him,  and  that,  in  defiance  of  his  Church,  he  would  proceed  to 
obtain  a  divorce ;  probably  in  the  expectation  that,  if  the  clergy 
of  his  own  denomination  wonld  not  re-marry  him,  a  clergyman 
of  some  other  denomination,  or  at  all  events  a  registrar,  would. 
But  even  then  the  petitioner  took  no  steps,  and  alleges  a  want 
of  funds  as  his  excuse.  In  the  early  part  of  1885,  he  acquired 
a  sum  of  50002.  by  some  successful  mining  ventures,  and  I  am 
inclined  to  think  that  this  acquisition  stimulated  his  desire  to 
bring  his  roving  life  to  an  end,  and  settle  himself  in  a  domestic 
home ;  and,  to  that  end,  to  obtain  a  legal  dissolution  of  his  mar- 
riage, which  for  twenty  years  he  had  been  content  to  regard  as 
practically  at  an  end. 

There  can  be  no  doubt  that  there  has  in  this  case  been  unreason- 
able delay ;  but,  as  has  been  said  by  Lord  Penzance  in  Newmdn 
V.  Newman  (g),  unreasonable  delay  is  not  an  absolute,  but  only  a 
discretionaiy,  bar ;  and  the  Court  may,  if  it  see  fit,  grant  the 
decree,  notwithstanding  the  delay.  The  excuse,  and  the  only  one 
put  forward  in  this  case,  is  that  the  petitioner,  advised,  and  as  it 
is  almost  put  coerced,  by  his  spiritual  advisers,  had  religious 
scruples  which  prevented  his  sooner  instituting  this  suit  Whilst 
I  am  entirely  disposed  to  give  due  weight  and  full  effect,  ao  far  as 
the  law  will  allow  me,  to  all  religious  scruples,  I  have  grave  doubt 
whether,  even  in  a  case  where  I  believed  such  religious  scruplei 
really  to  exist,  I  should  be  justified  in  accepting  them  as  an  excuse 
for  such  delay  as  has  occurred  in  this  case.  Probably,  on  the 
authority  of  Nefwman  v.  Neivman,  in  itself  a  very  exceptional 
case,  I  might  see  my  way  to  do  so.  But  there  is  much  to  dis- 
tinguish that  case,  and  also  all  the  others  cited  by  the  learned 
counsel  for  the  petitioner,  from  the  present; 

In  Nevmian  v.  Kewman  as  in  Harrison  v.  Eartieon  (h),  ako 
cited  for  the  petitioner,  the  wife  was  suing,  not  the  husband  as 
here,  and  Lord  Penzance  particularly  observes  that  distinction  in 
the  former  case,  where  he  says  at  p.  58 : — 

*<  No  doubt  the  oases  which  the  Legislature  had  principally  in  yieW,  wheh  the 
proTisiou  as  to  unreasonable  delay  was  inserted,  were  those  in  wfaieh  m  hitsba«d*s 
hOBOuf  had  been  wounded,  and  he  bad  pat  up  with  his  own  disgiraoe  for  a  lengU 
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In  PeUeuj  v.  PeUew  (i)  also  cited  for  the  petitioner,  there  was  O'Connor 
leally  no  delay  worth  speaking  of.  The  petitioner  had,  in  the  same  O^Connor. 
year  in  which  his  wife  eloped,  obtained  from  the  Ecclesiastical 
Cooris  a  divorce  a  menad  et  thoro.  He  had  then  petitioned  the 
Honse  of  Lords  for  leave  to  introduce  a  divorce  bill,  which  was 
stopped  by  the  impossibility,  by  reason  of  the  continued  absence 
abroad  of  his  wife's  paramour,  of  his  obtaining  a  judgment  in  an 
action  of  crim.  con.,  which  was  always  regarded  by  the  House 
of  Lords  as  a  necessary  preliminary.  He  took  no  further  steps 
until  the  Divorce  Court  was  established;  and,  in  the  year  following 
its  establishment,  he  instituted  proceedings  for  a  dissolution  of  his 
marriage.  The  objection  of  delay  being  r«used.  Lord  Penzance 
said  that  the  delay  must  be  such  as  to  show  the  petitioner  insen- 
sible to  the  loss  of  his  wife ;  applying  that  test,  I  certainly  think 
the  present  case  falls  within  it. 

ToUemache  v.  Tollemache  (k)  also  cited  for  the  petitioner' 
ia  very  similar  to  PeUew  v.  Pellew,  as  to  the  accounting  for 
the  delay.  There,  a  Scotch  divorce  had  been  obtained,  which 
the  petitioner  believed  to  be  universal  in  its  effect,  and  was  so 
advised  by  counsel.  After  a  length  of  time,  he  obtained  more 
aoond  advice,  and  immediately  petitioned  the  House  of  Lords  for 
leave  to  introduce  a  divorce  bill,  which  was  refused  in  August 
1857:  In  1858  the  DivorceCourt  was  established, and  he  must  have 
almost  immediately  commenced  his  proceedings,  for  in  January 
1S59  hia  suit  was  at  hearing ;  and  there  it  was  held  that  there 
had  been  no  unreasonable  delay.  In  Mason  v.  MoBon  (I),  also  cited 
fcr  the  petitioner,  the  alleged  delay  was  only  from  November, 
1878  to  March,  1882,  and  that  was  excused. 

In  none  of  the  cases  cited,  was  the  delay  anything  like  that  in 
fte  present.  If  it  were  necessary  for  me  to  decide  the  point,  I 
flfaoiild  be  inclined  to  hold  that  religious  scruples  would  afford  no 
ocDse  for  unreasonable  delay  on  the  part  of  the  petitioner.    Bat 

(0  1  Sw.  ft  Tr.  553 ;  29  L. J.  (Mat.)  U.  {k)  1  Sw.  &  Tr.  657. 
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^"^^^^'       it  is  unnecessary  for  me  to  decide  that,  for  in  this  instance  I  do 

1886  not  believe,  upon  the  evidence,  that  any  religious  scruples  as  to 

Matuhokial.   ^®  propriety  of  instituting  divorce  proceedings  existed,  but  that 

r^—  the  non-prosecution  of  proceedings  by  the  petitioner  was  occasioned 

solely  by  his  belief  of  their  inutility  as  enabling  him  to  marry 

agiun  according  to  the  rights  of  his  Church;  and  possibly  religious 

scruples  may  have  existed  as  to  the  validity  of  any  second 

marriage  not  according  to  the  rights  of  his  Church.    I  therefore 

arrive  at  the  conclusion  that,  in  this  case,  there  has  been  that 

unreasonable  delay  which  disentitles  the  petitioner  to  a  decree. 

There  are  two  other  discretionary  bars  still  to  be  dealt  with. 
The  next  which  I  will  refer  to  is  "  having  deserted  or  wilfully 
separated  himself  from  the  other  party  before  the  adultery  com- 
plained of,  and  without  reasonable  excuse."  I  have  already 
recapitulated  the  facts  of  this  case,  and  need  not  repeat  them.  In 
1860,  the  petitioner  left  his  wife  in  Melbourne  with,  as  he  says 
201.  or  25{.,  went  travelling  about  the  world,  and  never  returned 
until  1866.  He  never  sent  her  a  penny  of  money,  or  even  wrote 
her  a  letter  during  the  whole  time.  This,  if  not  desertion,  is  at 
all  events,  wilfully  separating  himself  from  her,  without  any 
reasonable  excuse.  His  only  pretended  excuse  is  their  incom- 
patibility of  temper ;  and  I  am  not  prepared  to  accept  this  as  a 
reasonable  excuse,  until  the  Legislature  instructs  me  to  do  so. 

It  has  been  truly  said,  in  several  cases  in  this  Court,  tiiat 
absence  by  a  husband  in  the  pursuit  of  his  ordinary  avocation, 
is  no  justification  for  his  wife's  misconduct,  and  should 
not  tell  against  him  in  any  proceedings  against  her  on 
account  of  such  misconduct.  But  here,  the  petitioner  has  no 
such  reason  for  his  absence.  He  had  employment  in  his 
trade  in  the  neighbourhood  of  Melbourne,  and  had  no 
occasion  to  leave  this  colony  to  seek  a  livelihood.  In 
Nimmo  v.  Nimmo  (m)  it  was  held,  under  another  section  of  the 
same  Act,  that  the  husband  had  "  deserted"  his  wife  by  with- 
drawing himself  from  her  society,  even  although  he  contributed 
liberally  to  her  support;  and  that  the  wife  was  entitled  not  only 
to  support  but  to  the  society  of  her  husband;  and  I  see  no 
reason  why  the  same  word  "  deserted,"  in  another  section  of  the 

(m)  3  A.J.R.  132. 
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same  Act,  should  not  receive  the  same  interpretation*    Moreover, 

here  the  petitioner  not  only  deprived  his  wife  of  his  society,  but 

of  all  means  of  support,  for  four  years  before  the  adultery   matwmonial. 

complained  of.    I  therefore  hold  this  second  discretionary  bar      o'cItnob 

also  to  disentitle  the  petitioner  to  relief. 

The  third  bar  I  have  referred  to  is  "  such  wilful  neglect  or 
misconduct  as  has  conduced  to  the  adultery."  These  words  have 
received  a  judicial  interpretation  in  several  cases.  In  St  Paul  v. 
St  Paul  (n).  Lord  Penzance  says : — 

"  The  Statate  provides  that  the  Court  may  withhold  a  decree  where  it  ii  satisfied 
that  the  petitioner  has  been  guilty  of  wilful  neglect  or  misconduct  conducing  to 
his  wife's  adultery.  That  is  a  most  salutary  provision.  It  is  for  the  public 
interest  that  such  a  safeguard  should  be  provided,  and  that  a  husband  who  has 
himself  thrown  his  wife  into  temptation,  and  exposed  her  to  the  addresses  of 
other  men,  should  not  be  allowed  to  cast  her  aside  after  she  has  jrielded  to 
temptation*  Further,  it  is  only  fair  to  the  wife  herself  to  permit  her  to  come  to 
tius  Court  and  say,  'Notwithstanding  that  I  have  sinned,  my  sins  really  have 
been  brought  about,  or  very  much  helped  forward,  by  the  carelessness,  neglect, 
asd  indifference  of  my  husband.'  That  ui  a  matter  which  clearly  ought  to  be 
taken  into  consideration  in  favour  even  of  a  guilty  wife.  But  this  is  very  delicate 
ground,  and  the  Court  must  be  exceedingly  careful,  in  applying  this  provision,  to 
see  its  way  pretty  plainly  to  the  conclusion  that  the  husband's  conduct  amounted 
to  'wilful  neglect  or  misconduct;'  and  that  such  *  wilful  neglect  or  misconduct' 
Rally  conduced  to  the  fall  of  the  wife.  The  words  of  the  Statute  are  '  such 
wilful  neglect  or  misconduct  as  has  conduced  to  the  adultery.'  Having  considered 
these  words,  I  have  come  to  thli  conclusion  as  to  the  construction  which  ought  to 
be  placed  on  them.  The  Legislature  does  not  mean  that  a  husband  shall  be 
dq[»rived  of  his  remedy,  whenever  it  can  be  proved  that  some  conduct  on  hia  part 
has  conduced  to  any  particular  act  of  adultery,  after  an  adulterous  intercourse 
has  once  been  established;  but  it  means  that  his  remedy  shall  be  withheld  from 
him  if  he  has  so  acted  as  to  bring  about  that  intercourse.  That  is  a  most 
important  distinction.  It  may  very  weU  happen  that  a  husband  may  be  perfectly 
blameless  as  to  hia  wife's  adultery  in  the  first  instance ;  but  that,  after  she  has 
established  an  adulterous  intercourse,  she  and  her  paramour,  acting  together  for 
the  purpose  of  blinding  the  husband,  and  throwing  as  much  dust  in  his  eyes  as 
possible,  may  carry  on  their  intimacy  in  such  a  way  that  he  may  not  perceive  it; 
and  it  may  be  that,  blinded  by  them,  his  conduct  may  appear  more  or  less 
neglectful.  It  seems  to  me  that  the  neglect  intended  by  the  Legislature,  is 
neglect  conducing  to  the  woman's  first  fall ;  and  not  neglect  conducing  to  apy 
psrtienlar  act  of  adultery  subsequent  to  her  fall." 

In  Terry  v.  Terry  (o)  in  this  Court,  Stawell,  C.J.,  says  that, 
with  reference  to  the  charge  of  misconduct  conducing  to  adultery, 
it  is  right  that  the  whole  conduct  of  the  petitioner,  from  the  con- 
tract of  marriage  to  the  commencement  of  the  suit,  should  be  con- 
•  sidered — i,e.,  his  conduct  in  reference  to  his  marital  duties  alone. 

(a)  LR.,  1  P.  &  D.  739 ;  38  L.J.  (Mat.)  67.  (o)  1  W.W.  ft  a'R,  I.  19. 
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Now,  looking  at  the  whole  history  of  the  petitioner's  married 
life,  as  given  by  himself,  how  has  he  discharged,  or  attempted  to 
discharge,  his  marital  duties  ?  Marrying  a  girl  of  fifteen,  perhaps 
petulant  and  wayward,  and  probably  knowing  very  little  of 
housekeeping  or  the  duties  of  married  life,  he,  at  the  end  of 
three  months,  leaves  her,  because,  as  he  says,  his  married  life  was 
miserable,  and  his  wife  ill-tempered.  At  the  end  of  six  months, 
he  returns,  and  finds  that  she  has  then  left  her  father's  house, 
where  he  had  arranged  for  her  to  be,  and  gone  to  reside  at  a 
house  in  a  lane  between  Bourke-street  and  Little  Bourke-streei 
He  then  re-establishes  a  home  for  her,  and  they  live  together 
for  nine  months,  as  to  which  time  he  makes  no  complaint, 
except  that  his  life  was  very  miserable,  and  that  she,  a  mere 
child,  was  of  violent  temper.  At  the  end  of  that  nine  months, 
he  again  leaves  her,  arranging,  as  he  says,  for  her  to  return  to  her 
father's  house;  but,  with  his  previous  experience,  he  should 
hardly  reasonably  expect  she  would  remain  there.  Beyond  some 
201.  or  251.  given  her  when  he  left,  he  makes  no  contribution 
towards  her  support;  and  for  six  years  remains  away,  and  neither 
contributes  a  penny  for  her  maintenance,  nor  ever  in  any  way 
corresponds  with  her,  or  concerns  himself  to  learn  what  she  ia 
doing,  or  what  her  mode  of  life  is.  She  did  not  fall  into  flagrantly 
vicious  ways;  but,  no  doubt  improperly  and  illegally,  but  I  think 
under  great  temptation,  concealing  the  fact  of  her  marriage, 
and  the  existence  of  her  unworthy  husband,  mai*ried  again  (0 
apparently  an  honest,  upright,  man,  who,  although  nominally 
made  a  co-respondent  to  this  suit,  stands  in  a  totally  difierent 
position  to  the  ordinary  run  of  co-respondents  in  divorce  suits, 
and  is  himself  much  to  be  pitied  for  the  position  in  which  he 
finds  himself  placed,  I  must  say  mainly  by  the  misconduct  of  the 
present  petitioner. 

It  is  alleged  in  the  petition,  and  I  accept  it  as  against  the 
petitioner  as  trae,  although  there  is  no  evidence  of  it  before  me, 
that  the  co-respondent,  immediately  upon  learning  the  true  posi- 
tion of  affairs,  and  that  his  supposed  wife  was  a  married  woman 
when  he  married  her,  ceased  what  he  then  for  the  first  time  knew 
to  be  an  adulterous  intercourse  with  her.  She  is  thus  left  with- 
out his  protection  or  support.    This  case  falls  essentially  within 
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the  definition  of  the  neglect  as  a  discretionary  bar  intended  by 
the  Statnte,  given  by  Lord  Penzance  in  8t  Paul  v.  St.  Paul  (n), 
yjz.: — ^neglect  conducing  to  the  woman's  first  fall.  In  this  case 
the  petitioner's  neglect  or  misconduct  did  essentially  conduce  to  his 
wife's  first  fall,  and  this  discretionary  bar  also  disentitles  the 
petitioner  to  relief. 

For  all  these  reasons,  the  husband  is  not  entitled  to  avail  him- 
self of  this  Court  as  a  means  of  relieving  himself  from  the  marriage 
tie;  and,  he  being  the  petitioner,  I  dismiss  the  petition. 


Solicitor:  Kane. 

in)  L.R.,  1  P.  &  D.  739;  38  L,J.  (Mat.)  57. 
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HALL  AND  Amothbr  (Respondbkts)  v.  the  NEW  ZEALAND  STONE 
COMPANY  Limited  (Appellant). 

Practice— Rules  qf  Supreme  CouH  1684:— Ord,  39— Orrf.  68— Trial  before  judge 
wikoWt  jury — Appeal  en  ground  Uiat  finding  and  judgment  are  against 
emdence — Motion  to  reverse  judgment  and  enter  judgment  for  opposite  party, 

Wliere  » case  has  been  tried  by  a  judge  without  a  jury,  the  Full  Court  has 
jariidietioD,  in  an  appeal  under  Ord.  58,  to  set  aside  the  finding  and  judgment, 
snd  to  give  snch  judgment  as  ought  to  have  been  given  by  the  judge,  or  to  order  a 
newtriaL 

Bat  the  Conrt,  under  the  present  system  and  practice,  adheres  to  the  principle 
laid  down  and  followed  under  the  old  system,  that  it  will  not  interfere  with  a 
Ming  of  fact  by  judge  or  jury,  unless  such  finding  be  clearly  shown  to  be  wrong. 

Appeal  from  judgment  of  Cope,  J. 

The  action  was  for  work  and  labour  in  the  cartage  of  stone  for 
the  defendant,  and  for  money  paid  and  accounts  stated.  The 
defence  was  a  denial  of  all  the  items  of  the  claim.  An  amended 
defence  was  put  in,  excepting  a  sum  of  191.  28.  6d.,  and  paying 
the  same  into  Court.  The  action  was  tried  by  the  learned  judge 
without  a  jury. 

The  notice  of  appeal  stated  that  the  Court  would  be  moved 
that  all  the  verdict  and  judgment  might  be  reversed^  and  a 
verdict  and  judgment  be  entered  for  the  defendants,  on  the 
grounds  that  there  was  no  evidence  of  any  contract  between  the 


F.  a 

May  3,  4. 
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'•  <x  plaintiffs  and  defendants  for  the  performance  of  any  work  or 

1886         labour  by  the  plaintifis  for  the  defendants ;  that,  on  the  evidence 

]g][^         adduced  on  behalf  of  the  defendants,  and  not  rebutted  by  the 

riw  Zealand  P^*^'^*'*^^'  '^®  3^^S^  ^^  wrong  in  giving  a  verdict  for  the  plain- 

Stonb Cot.     tiSs,  and  should  have  entered  a  verdict  for  the  defendants;  that 

the  evidence,  and  weight  of  evidence,  was  in  favour  of  the 

defendants. 

The  learned  judge  found  for  the  plaintiffs  for  two  items, 
ordered  since  the  incorporation  of  the  defendant  company,  in 
addition  to  the  money  paid  into  Court. 

•  Hodges  (with  him,  Donovan),  for  the  appellant — ^The  question 
at  the  trial  was  whether  the  cartage  had  been  ordered  by  the 
authority  of  the  defendant,  or  had  been  done  in  continuance  of 
work  done  for  one  Brown,  who  had  carried  on  business  tmder  the 
name  of  the  New  Zealand  Stone  Company,  previously  to  the 
incorporation  of  the  defendant  company,  at  the  same  place  of 
business.  Authority  could  not  be  given  before  the  existence  of 
the  company,  and  payment  afterwards  would  not  be  a  ratification. 
There  is  no  evidence  whatever  of  any  authority  from  the  defen- 
dant company  to  give  any  order  to  the  plaintifis  for  cartage. 

Hood,  for  the  respondents — The  appellant  seeks  to  have  the 
judgment  reversed,  and  to  have  a  verdict  entered  for  the  defen- 
dimt.  But  the  only  thing  that  could  be  done,  if  the  grounds  of 
the  appeal  were  established,  would  be  to  order  anew  trial.  This 
is  not  a  matter  for  appeal  under  Ord.  58.  It  falls  within  Ord. 
89,  which  shows  that  the  remedy  would  be  new  trial.  The  Rules 
of  this  Court  differ,  as  to  these  matters,  from  those  in  England. 
The  latter  provide  for  an  appeal  to  the  Court  of  Appeal,  where 
the  trial  has  been  before  a  judge  without  a  jury,  and  to  a  Diyi- 
sional  Court  of  the  High  Court,  where  a  new  trial  is  sought  after 
verdict.  Of  course  there  is  no  such  distinction  here ;  but  there 
is  a  distinction  in  the  mode  of  procedure.  In  this  case,  the  de- 
cision of  the  judge  was  upon  a  mixed  question  of  law  and  fact,  and 
is  not  attacked  on  any  ground  of  error  in  law :  Davies  v.  Fdiso  (a). 
On  the  merits,  the  finding  w&s  right. 

(a)  4  Ex.  D.  32 ;  48  L. J.  (C.P.)  3. 
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Hodges,  in  reply — The  practice  of  this  Court  is  substantially  f.  c. 

tlie  same  aa  that  in  England,  except  that  there  is  only  one  Court  1886 

to  go  to.      Ord.  39,  r.  1,  may  be  perfectly  reconciled  with  Ord.         ^^ 
58, r.  1,  by  bracketing  the  words  in  the   former  ["or  where   j^^w Zealand 
there    has    been    a    trial    without    a  jury,    by    appeal"];     so     Stone  Coy. 
that   where    the    trial    has    been    by    jury,   a    new    trial  is 
sought  by  motion  under  Ord.  39,  r.  1,  and  where  by  a  judge 
without  a  jury,  by  appeal  under  Ord.  58.    In  England,  the  Court 
of  Appeal  can  hear  additional  evidence,  and  can  then  order  a 
verdict  to  be  entered :  Bigahy  v,  Dichmson  (6);  M'Ccllin  v. 
Qil'pm  (c).     So  can  the  Court  here,  and  it  has  to  make  auy  order 
which  ought  to  have  been  made  by  the  judge :  Ord.  58,  r.  4 ; 
ftnd  it  may  set  aside  verdict  or  judgment,  and  order  a  new 
trial,  r.  5. 

Hood  (by  leave  of  the  Court) — Ord.  39,  r.  1,  cannot  properly 
be  read  as  contended  for.  The  words  "by  appeal  to  the  Full  Court" 
govern  the  whole  section.  The  English  nile  certainly  refers 
solely  to  cases  tried  by  a  jury ;  our  rule  strikes  out  the  Divisional 
Court,  and  makes  everything  come  before  the  Full  Court  by  way 
of  appeal  Then  Ord.  58  provides  for  the  practice  on  the  appeal ; 
and  r.  4  means  that  the  Full  Court  is  to  make  such  order  as  ought 
to  have  been  made  in  point  of  law.  According  to  the  contention 
on  the  other  side,  a  new  trial  must  not  be  asked  for,  where  the 
caf;e  has  been  tried  by  a  judge  only,  or  the  case  will  be  struck 
oat. 

Per  Cubiam  {d).  This  is  an  appeal,  under  Ord.  68,  to  the 
Fall  Coui-t,  in  which  the  defendant  seeks  to  have  the  finding 
and  jadgment  of  the  learned  judge  set  aside,  and  to  have  a 
verdict  and  judgment  entered  for  the  defendant.  The  respon- 
dents object  that  the  Court  has  not  jurisdiction  in  this  case  to 
do  what  is  asked.  It  has  been  contended  by  the  respondents 
that,  wherever  there  is  a  finding  on  which  judgment  is  entered, 
application  must  be  made  to  set  aside  the  finding  or  verdict,  and 

{h)  4  Ch.  D.  24 ;  46  L. J.  (Ch.)  280.        2  Cb.  D.  304 ;  45  L.  J.  (Ch.)  288;  Dkka 
(c)  6  Q.B.D.  516 ;  Hastit  v.   Hastie,    v.  Brooks,  13  Ch.  D.  652. 
(d)  HioiNBOTBAM,  WiLLiAMS,  and  Kebfibd,  JJ. 
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^^c-  to  have  a  new  trial  of  the  issues,  before  application  can  be  enter- 

1886  tained  to  set  aside  the  judgment  founded  on  such  finding. 

Hall  ^^  &^^  ^^  opinion  that  this  Court  b&s  jurisdiction  in  such  casCi 

Nkw  Zealand  "^^^^  ^^®  authority  of  Ord.  58,  to  set  aside  the  judgment  and 

Stone  Cot.     finding  of  the  j  udge.   The  primary  intention  of  that  Order  appeals 

to  be  to  deal  with  judgments  or  orders  of  a  judge  alone;  but  we 

think  it  would  be  a  mistake  to  limit  its  operation  to  appeals 

from  judgments  or  orders  of  a  Court  or  judge  not  founded  on 

any  preliminary  finding  or  discussion  of  fact. 

The  terms  of  that  Order  imply  that,  in  any  appeal  under  it,  this 
Court  may  deal  with  a  judgment  founded  upon  a  finding  of  faet 
(r.5.)  The  word  'verdict' isproperlyconfinedtoafindingbyajury, 
and  not  to  a  finding  of  an  issue  by  a  judge  who  is  not  sworn  to 
find  upon  facts.  The  judge  arrives  at  a  conclusion  as  to  certain 
matters,  and  on  that  founds  his  judgment.  But  even  in  case  of  a 
verdict,  power  is  given  to  the  Full  Court  to  set  it  aside  as  well  as 
the  judgment,  and  to  order  a  new  trial  That  clearly  shows  that 
Ord.  58  deals  with  a  judgment  founded  on  a  finding  and  verdict, 
and  allows  a  discretion  to  the  Full  Court  either  to  give  any  judg- 
ment or  to  make  any  order  which  ought  to  have  been  given  or 
made  by  the  judge;  or,  if  it  should  think  fit,  to  set  aside  a  verdict, 
and  to  order  a  new  trial.  We  think  it  unnecessary  to  discuss 
the  terms  of  Ord.  39,  r.  1 ;  whichever  of  the  two  constructions 
be  adopted,  it  is,  we  think,  consistent  with  the  view  we  take  of 
the  scope  of  Ord.  68. 

Then,  on  the  subject  matter  of  this  appeal,  we  adhere  to  the 
principle  so  often  laid  down  as  to  appeals  to  this  Court  as  to  ques- 
tions of  fact,  and  well-established  before  the  present  system  of 
judicature — that  a  finding  or  verdict  of  a  jury  ought  not  to  be 
set  aside  unless  the  Court  is  clearly  of  opinion  that  it  is  wrong- 
not  merely  that  the  Court  itself  would  have  come  to  a  different 
conclusion.  We  do  not  think  any  real  distinction  exists  between 
the  finding  of  a  jury  and  that  of  a  judge  upon  a  question  of  fact, 
whether  under  the  new  system  of  the  judicature,  or  the  old: 
Koebcke  v.  Middlemiss  (e).  That  Rule  must  be  applied  to  the 
facts  of  the  present  case,  which  have  been  left  in  great  obscurity. 
[The  Court  then  dealt  with  the  evidence.]  We  therefore'  think 
(«)  AfOe  Vol.  XL,  472. 
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the  ai^llant  has  failed,  and  that  the  appeal  must  be  dismissed  f.  c. 

with  costs*  ISS6 

Appeal  dismissed.  — 

Hall 

Solicitors  for  the  appellant:  Davies,  Price  is  Wighton.  NbwZkaland 

SoUcitor  for  the  respondents :  Ddly.  ^'^^^'  ^^^• 

P.  S.  D. 


MARKS  V.  THE  VICTORIAN  PYRITES  COMPANY  Lxmited.  f.  0. 

Praetker—Ruks  qf  Supreme  Court  ISSl—Ord,  68,  r.  l^Service  of  notice  of  appeal       jfay  7,  10. 
before  judgTnent  entered,  -... 

A  ten  days'  notice  of  appeal  is  good,  though  aerred  two  days  before  the 
jadgmeat  wma  entered. 

Appeal  from  judgment  of  Cope,  J. 

The  action  was  upon  a  contract  for  the  sale  and  delivery  by 
Uie  defendant  to  the  plaintiff  of  a  certain  quantity  of  araenic, 
and  damages  were  sought  for  the  deliveiy  of  what  was  not 
iDfircIuuitable  arsenia  The  plaintiff  had  resold  the  arsenic,  and 
had  been  sued  in  the  County  Court  for  damages  in  respect  of 
the  arsenic  not  being  merchantable ;  in  that  action  there  was  a 
noDsoit,,  which  was  set  aside  by  the  Full  Court  (a).  In  the  present 
adaon,  the  learned  judge  considered  the  plaintiff  to  be  bound  by 
the  position  which  he  took  up  in  defending  the  previous  action, 
and  gave  judgment  for  the  defendants. 

Dr.  Madden  (with  him  Box),  for  the  respondent,  objected  that 
the  notice  of  appeal  was  irregular — It  was  dated  and  served  on 
6thUarch;  judgment  was  not  entered  until  8th  March;  the 
notice  given  was  ten  days  from  6th  March  ;  so  that,  if  the  state 
cf  the  business  of  the  Court  had  admitted,  the  appeal  would  have 
come  on  for  hearing  only  eight  days  after  entry  of  judgment, 
instead  of  ten  days,  as  required  by  Ord.  58,  r.  3 ;  this  time  runs 
from  the  time  at  which  judgment  is  signed  or  perfected,  r.  15. 
A  jadge  might  possibly  alter  the  form  of  the  judgment,  between 
the  tune  he  verbally  directs  it  to  be  entered,  and  the  time  when 
it  10  actually  entered  and  perfected.  Judgment  can  only  be  entered 

(a)  AnU  Vol.  X.,  L.  217. 
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rc  ontheeertifieiteoCtliejiM^'saasodate— OrdL36,r.  42;  Ord.41 

ir.  6,  7.    A  good  noliee  of  ^ffpetl  is  an  wwential  preliminary  to 
the  exi^ienee  of  jnriadictioii  to  enftoiain  the  appeaL 


Cot. 


Hodges  (with  him  ImMocs),  for  the  appellant — ^This 
is  properly  before  the  Couri.  OnL  53  gives  power  of  postpone- 
ment and  am^idmenL  The  time  for  appealing  runs,  under 
r.  15,  from  the  time  at  \f-1.ic1i  the  judgment  is  entered  or 
perfected,  so  that  the  Full  Cciirt  may  have  it  before  it  for  the 
poiposes  of  r.  4.  Rule  7,  in  prescribing  the  length  of  notice  of 
appeal,  does  not  require  it  to  run  from  the  date  of  actual  entry 
of  judgment  It  is  necessary  only  that  the  respondent  should  have 
the  required  notice,  and  that  the  appellant  should  be  able  to  pro- 
duce the  perfected  judgment  to  the  officer  of  the  Court  when  he 
lodges  the  notice  of  appeal  with  him.  The  judgment  of  the 
Court  below  exists  before  it  is  Altered  or  perfected.  [He  was 
then  stopped  by  the  Court] 

Dr.  Madden,  in  reply — Ord.  58  requires  that  the  judgment 
shall  be  in  existence  when  the  notice  of  appeal  is  given.  The 
subject  matter  of  the  appeal  is  the  judgment  in  its  final  form. 
The  Court  never  gives  judgment  under  the  new  system;  it 
merely  directs  that  judgment  shall  be  entered.  Till  that  is 
done,  there  is  therefore  no  judgment  in  existenca  Ord.  40 
evidently  contemplates  the  entry  or  perfecting  of  a  judgment, 
before  it  can  be  dealt  with. 

P£R  CuBiAM  (by  The  judgment  of  the  Court  has  an  exis- 
tence, though  it  be  not  entered.  This  objection  most  be 
overruled  (c). 

[After  further  argument  on  the  merits^  the  Court  ordered  a 
new  trial,  on  the  ground  that  the  question  whether  the  thing 
sold  was  or  was  not  merchantable  arsenic,  had  not  been  de- 
termined.] 

Appeal  aUovjed. 

Solicitors  for  the  appellant :  Hart  Jk  Benjamin. 

Solicitors  for  the  respondent :  Jennings  <fe  Jennings. 

p.aD. 

(b)    HiGiNBOTHAM,  WiLLiAMS,  and         (c)    See  Sismondo  v.  Eismondo,  <wto 

KXRFBRD,  JJ.  101. 
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REGINA  V.  PETER  ALLEN.  F.  c. 

"  The  Jurk8  [Statute  1876  *'— ^.  86~Drunkennes8  of  juryman'-'Proceeding  wilh  1886 

trial  foith  eleven  jurors.  jjj^^y  j  j  ^ 

Dnmkenneas  may  be  of  saoh  a  degree  as  to  be  an  ''UlneflB"  within  sec.  86, 
wunmting  a  judge  in  caasing  a  joror  suffering  under  it  to  be  removed  from  the 
jny-box  after  the  trial  has  begun,  and  in  proceeding  to  try  the  prisoner  with 
deren  jurors. 

Obdeb  nisi  to  Higinbotham,  J.,  and  the  Attorney-General, 
to  show  cause  why  a  question  of  law  arising  at  the  trial  of 
Peter  Allen,  for  attempting  to  shoot  at  a  certain  person  with 
intent  of  murder,  should  not  be  reserved  for  the  opinion  of 
the  judges,  viz.,  that  the  verdict]  of  eleven  jurors  only  was 
illegal,  and  the  sentence  of  imprisonment  thereafter  was  also 
illegal 

As  cause  to  be  shown,  the  learned  judge  sent  in  a  report  as 
follows : — 

"On  26th  February  1886,  at  the  sittings  in  Melbourne  of  the  Supreme  Ck)urt  in 
tti  criminal  jurisdiction,  during  my  charge  to  the  jury  in  the  case  of  R.  v,  Peter 
AUen,  who  was  charged  under  sec.  11  of  "  The  Criminal  Law  and  Practice  Statute 
1864**  with  unlawfully  attempting  to  discharge  loaded  arms  at  Francis  Hickey, 
wikh  intent  thereby  to  commit  murder,  a  juryman  named  Robert  P.  Watson,  car- 
owner,  put  a  question  to  me  with  reference  to  the  act  charged  against  the  prisoner. 
The  juryman,  whose  utterance  was  indlBtinct,  had  previously  attracted  my  atten- 
tion by  unusual  interruptions.  I  asked  him  if  he  was  sober.  He  said  that  he 
was.  I  asked  him  if  he  had  been  drinking.  He  said  that  he  had  not.  I  was  of 
opinion,  notwithstanding  his  denials,  that  he  was  under  the  influence  of  drink, 
sod  that  he  was  suffering  from  illness  through  that  cause  to  such  a  degree  as  to 
Biake  him  unfit  to  discharge  his  duty  as  a  juryman.  I  therefore  ordered  him  to 
leave  the  jury-box,  and  to  remain  in  Court.  I  told  the  jury,  through  their  fore- 
msB,  the  reason  of  my  order,  and  I  directed  that  the  trial  should  proceed  with 
eleven  jurors.  After  the  jury  had  retired,  I  committed  Robert  P.  Watson  to  gaol 
for  forty-eight  hours,  for  contempt  of  Court.  Mr.  Fisher,  counsel  for  the  prisoner, 
took  exception  to  the  removal  from  the  jury-box  of  one  of  the  jurymen.  I  directed 
hii  attention  to  sec.  86  of  *'  The  Juries  Statute  1876,"  and  to  the  judgment  of  the 
Sapreme  Court  in  the  case  of  S.  v.  Bums.  The  prisoner  was  found  guilty  by  the 
veidiet  of  the  eleven  jurors.  On  the  following  day,  when  the  prisoner  was  called 
up  for  sentence,  Mr.  Fisher  applied  to  me  to  state  a  case,  under  sees.  389  and  390 
of "  The  Criminal  Law  and  Practice  Statute  1864,"  for  the  consideration  and  deter- 
nunation  of  the  SuiHreme  Court.  I  refused  the  application,  on  the  ground  that  no 
question  of  difficulty  in  point  of  law  had  arisen  on  the  trial.  Sentence  was 
pMnd. 

J.  T.  Thorold  Smith  showed  cause — ^The  learned  judge  was 
right     The   question  is  completely  covered  by  '*The  Juries 
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F.  a  Statute  1876"  (No.  660),  sec.  86.    There  is  no  doubt  Uiat  intoxi- 

1S86  cation  may  amount  to  illness  which  would  incapacitate  a  man 

Reqika        ^'^°^  discharging  the  functions  of  a  juror,  just  as  much  as  if  he 

^-  had  taken  any  recognised  poison.     Indeed,  the  word  "illness" 

used  in  that  section,  is  wider  than  the  word  "  incapacity, ' 

Fisher,  in  reply — ^The  case  on  which  the  learned  judge  relied— 
JB.  V.  Bums  (a) — is  not  an  authority  for  removing  a  juryman 
from  the  jury-box  after  the  trial  has  begun.  Legally  there  has 
been  no  verdict,  and  the  prisoner  might  be  twice  vexed  by  being 
indicted  again. 

Per  Curiam  (b).  The  question  is  whether  the  facts  stated 
in  the  report  of  the  learned  judge,  bring  this  case  within  the 
operation  of  sec.  86  of  the  Act.  He  finds,  as  a  fact,  that  the 
juryman  in  question  was  under  the  influence  of  drink^  mnA 
that  he  was  suffering  from  illness  through  that  cause,  to  such 
a  degree  as  to  make  him  unfit  to  discharge  his  duty  as  a  jtoy* 
man.  There  can  be  no  doubt  that  drunkenness  can  make  a 
man  do  ill  as  to  be  incapable  of  discharging  any  duty.  A  similsr 
effect  may  be  produced  by  excessive  indulgence  in  smoking.  We 
are  of  opinion  that  the  learned  judge  was  quite  right  in  having 
that  juryman  removed,  and  in  proceeding  to  try  the  prisoner  with 
eleven  jurors.  The  Rule  must  therefore  be  discharged,  but  with- 
out costs. 

Rule  discharged. 

Solicitor  for  the  prisoner :  Whitvng. 

Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 

P.  a  D. 

(a)  AfUe  Vol.  IX.,  L.  191.  (6)  Wiluams,  Holkoyd,  and  Kmutked,  JJ. 
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BRASHER  (Apfbllant)  v.  DAVEY  (Respondkmt).  f.  C. 

**lMi6lvency  SicUute  l9^V—8s,  60,  82— Zia6i%  o/trustee personally,  In  defauU  of           igsd 
oited,  for  rent,  vkere  M  entered  en  m9olpenf$  premises  for  the  purpose  of        ^lay  14. 
takaig  and  selling  the  goods,  

A  trustee  of  the  estate  of  «m  insolyent  tenant  is  liable  to  the  landlord  for  the 
not  of  the  premises  from  the  time  of  sequestration  to  the  time  of  diBclaimer. 

Where  he  has  entered  upon  the  premises  to  make  an  inventory  of  the  goods  of 
tto  iasolTeni,  and  has  kept  the  goods  there  for  some  time  before  selling  them,  he 
ii,  in  theabeence  of  sufficient  assets  in  the  insolvent's  estate,  personally  liable  for 
the  rent  nntil  he  giyes  np  possession  to  the  landlord. 

Appeal  from  the  Coantj  Court,  Melbourne. 
■  Action  to  recover  102.  IO3.,  being  money  due  for  six  weeks'  use 
aid  occupation  of  premises  in  Yiciioria-parade.  The  defendant 
Wis  trustee  of  the  estate  of  an  insolvent,  whose  estate  wtas  seques- 
teated  on  the  5th  September  1884.  The  defendant  was  appointed 
m  trustee  on  the  15th  September  1884.  Immediately  after  the 
defendant's  appointment  as  trustee,  one  of  his  employ^  called 
it  the  house  in  question,  and  took  an  inventory  of  the  furniture. 
The  defendant,  as  trustee,  caused  the  furniture  to  be  sold  on  the 
17th  October,  on  the  premises.  He  received  the  proceeds,  which 
were  afterwards  claimed  by,  and  handed  over  by  him  to,  the  owner 
of  the  furniture  (the  furniture  having  been  rented  on  time-payment 
agreement  by  the  insolvent).  On  the  18th  October,  a  clerk  in  the 
defendant's  employ  gave  up  the  key  of  the  premises  to  the  plain- 
tiff. The  insolvent  had  continued  in  possession  of  the  premises 
after  the  insolvency,  and  was  still  in  possession. at  the  date  of  the 
trial  of  the  cause  in  February  1885.  The  plcdntiff,  after  the  sale, 
wrote  to  the  defendant,  stating  that  there  was  4{.  158.  due  for 
three  weeks'  rent  before  the  insolvency,  and  lOZ.  108.  for  six  weeks' 
rent  due  by  defendant  as  trustee,  from  the  date  the  schedule  was 
filed,  till  possession  was  given  to  the  plaintiff.  The  defendant 
said  that  there  was  no  money  in  the  estate,  he  had  never  per- 
sonall  J  occupied  the  house,  and  denied  that  he  was  personally 
answerable.  The  tenancy  was  a  weekly  one.  The  judge  of  the 
County  Court  nonsuited  the  plaintiff,  but  subsequently  altered 
this  to  a  verdict  for  defendant.  Plaintiff  appealed,  on  the  ground 
that  the  defendant  had,  by  hds  conduct,  made  himseliT  personally 
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F.  0.  responsible  from  the  time  he  was  appointed  trustee^  and  that  the 

1886         rent  due  from  that  appointment  was  71. 

Bbashxr 

«'.  Duffy,  for  the  appellant — ^The  verdict  for  the  defendant  is 

wrong.  The  question  is  purely  one  of  law«  The  judge  thought 
that,  though  the  defendant  would  be  liable  as  trustee,  he  was  not 
liable  personally.  The  plaintiff  is  entitled  to  succeed,  which- 
ever way  the  Court  looks  at  the  facts.  The  defendant  entered 
personally  for  the  purpose  of  selling  the  goods  of  the  insolvent. 
Under  the  *' Insolvency  Statute  1871"  (No.  379),  sec.  60,  the  pro- 
perty of  the  insolvent  vests  in  the  trustee,  upon  his  appoint- 
ment. Sea  82  shows  how,  and  in  what  cases  a  trustee  may 
relieve  himself  of  onerous  property:  Titterton  v.  Cooper  (a). 
The  plaintiff  has  only  to  show  that  the  estate  vested  in  the 
defendant :  WUaon  v.  WaUani  (6) ;  Lowrey  v.  Barker  (c).  It 
is  admitted  by  the  defendant  that  the  order  of  the  judjife 
cannot  stand,  and  he  is  willing  that  a  nonsuit  without  costs 
should  be  entered.  The  judge  was  not  asked  to  alter  the  non- 
suit with  costs,  to  a  verdict  for  defendant.  The  plaintiff  has 
a  right  to  go  on  with  his  appeal,  to  secure  his  costs :  R  v. 
Bannerman,  exp.  Shida  {d)\  JB.  v.  M'Phail,  exp.  Ludlow  (e); 
Whelan  v.  Hannigan  (/). 

Hood,  for  the  respondent — ^Even  assuming  the  plaintiffs  law 
to  be  correct,  he  cannot  recover  for  use  and  occupation  against 
the  trustee,  without  proving  that  he  actually  occupied  the 
premises :  How  v.  Kennett  {g)\  Lowe  v.  Roes  (A);  Solomon  v. 
Fitzsimmona  (f),  A  claim  for  use  and  occupation  would  not  lie, 
unless  the  defendant  had  been  in  exclusive  occupation ;  but  the 
origiqal  tenant  was  in  all  the  time.  The  nonsuit  was  quite  right 
The  respondent  is  entitled  to  his  costs  subsequent  to  the  offer  by 
him  to  allow  a  nonsuit  without  costs  to  be  entered;  he  was  not 
bound  to  tender  the  costs  of  appeal  already  incurred;  and  no  objec* 
tion  on  that  ground  was  raised.  A  respondent  may  take  any  objec* 

(a)  0  Q.B.D.  473 ;  51  L. J.  (Q.B.)  472.       (e)  AnU  Vol.  VL,  L.  19. 
[h)  6  Ex.  D.  155 ;  49  L. J.  (Q.B.)  437.        (/)  Ante  VoL  V.,  L.  35w 
(c)  5  Ex.  D.  170 ;  49  L.  J.  (Q.B<)  433.       ig)  3  A.  &  E.  659. 
{d)  Ante  Vol.  VL,  U  25.  (h)  19  L,J.  (Ex.)  318. 

(i)2W.&W..L.42. 
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tion  apparent  on  the  face  of  the  case,  though  not  taken  below : 
Shaw  V.  Phillips  (ft);  0*Hara  v.  Rochfard  (I). 

Duffy,  in  reply — No  objection  was  raised  below,  as  to  the  form 
<^  the  action.  There  could  have  been  no  doubt  as  to  what  the 
plaintiff  was  suing  for,  as  the  amounts  claimed  for  rent  before  and 
after  sequestration  were  set  out  separately.  The  error  in  form 
could  have  been  corrected  at  once,  if  the  objection  had  been 
taken. 


F.C. 
1886 

BfUSHIOt 
V. 

Davbt. 


HiGiNBOTHAM,  J.  The  defendant,  who  was  the  trustee  of  the 
insolvent  estate  of  the  tenant  of  the  premises  in  question,  entered 
npon  them  on  15th  September,  for  the  purpose  of  taking  pos- 
session of  the  goods  of  the  insolvent,  and  of  making  an  inventory 
of  them  ;  on  17th  October  he  caused  the  goods  to  be  sold.  The 
jadge  found  that  the  defendant  took  possession  as  trustee.  The 
&ets,  as  to  actual  occupation  by  the  defendant,  are  obscure ;  and 
the  judge  did  not  find  distinctly  upon  this  point. 

We  think  the  case  cited  under  the  English  enactment  corres-  i 
ponding  with  ours,  applies;  that  the  property  vests  in  the  assignee 
or  trustee  immediately  upon  the  making  of  the  Order  for  segues - 
faation,  and  remains  with  him  until  disclaimed;  that  he  is  liable 
for  rent,  which,  however,  would  not  be  recoverable  as  for  use  and 
occupation,  unless  lie  occupied  the  premises,'T;hat  id,  actually 
entered  upon  them. 

The  objection  is  taken  that  the  plaintiff  cannot  succeed  upon 
his  claim  for  use  and  occupation.  That  is  a  technical  objection 
which  was  not  taken  below,  and  which  this  Court  would 
therefore  not  be  disposed  to  favour,  but  would  amend  under 
sec  120  of  the  *' County  CouH  Statute  1869"  (No.  345),  as 
it  affects  merely  the  form  of  the  claim,  and  not,  as  in  O'Hara 
V.  Rochford  (I),  the  parties,  or  the  rights  of  the  parties,  to  the 
action. 

The  appeal  must,  therefore,  be  allowed  with  costs,  and  the 
verdict  for  the  defendant  must  be  altered  into  a  verdict  for  the 
plamtiff,  with  damages,  72.,  the  amount  to  which  the  plaintiff 


(i)3W.W.  &a'B.,  L.  155. 

V.LR,  Vol  xn.  Y 


(t)  AtUe,  Vol.  XI.,  100. 
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F.  0.  is  shown  to  be  entitled.    No  costs  of  the  trial  below  will  be 

1836         allowed. 


Davbt. 


Brasher 
A^v  Williams,  J.  The  defendant  had  express  notice,  in  writing  and 

verbally,  of  the  nature  of  the  claim  for  which  the  plaintiff  was 
about  to  proceed;  he  was  distinctly  apprbed  of  the  cause  of  actioOi 
of  the  amount  claimed,  and  of  all  the  particulars  of  the  claim. 
The  case  was  fought  out  below  on  the  one  point,  as  to  whether,  by 
virtue  of  the  ''Insolvency  Statute  1871 "  (No.  379),  the  plaintiff 
was  entitled  to  recover  from  the  trustee  rent  for  the  period  sinoe 
the  sequestration. 

No  objection  was  raised  as  to  the  action  not  being  correct  in 
point  of  form.  No  doubt,  in  form,  it  was  for  use  and  occupation; 
but  clearly,  it  was  really  to  recover  rent  A  verdict  was  entered 
for  the  defendant,  without  costs.  The  defendant  now  comes  here 
to  raise  this  highly  technical  objection,  which  the  judge  below 
would  have  been  bound  to  amend,  if  it  had  been  raised  at  the  trial. 
I  think  we  ought  not  now  to  allow  that  objection  to  prevail;  ad 
any  rate,  we  should  amend  it. 

I  have  no  doubt  that  the  trustee,  on  the  facts  of  this  case,  is 
liable  for  rent  since  the  sequestration.  The  insolvent's  interest  in 
the  premises  vested  in  him,  and  he  could  only  get  rid  of  it  in  the 
way  provided  by  sec  82. 

Kebferd,  J.  I  have  no  doubt  that  the  plaintiff  is  entitled  to 
succeed  on  the  merits. 

Appeal  dUowd. 
Solicitor  for  the  appellant :  O^HoMoran, 
Solicitors  for  the  respondent :  M'Kean  <£  Leonard. 

P.  s.  D. 
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THE  LOCAL  BOARD  OF  HEALTH  FOB  THK  BOROUGH  OF  KEW  v.  F.  c. 

WHIDYCOMBE,  J^ 

*'TkA  PubUc  ffeaiih  Ammdmenl  SUUvie  1883,"  m.  131,  lOOSfyrea  *'fomud  or       Jwu  4,  7. 

adoui<m  private  property**— LoecU  Board  qf  Health — Proceedings  mtut  be  taJcen  

in  the  naime  qfihe  local  board—"  The  Justieea  of  the  Peace  Statute  1865,"  $,  IGO 
•^AppUeaHon  to  stale  a  case. 

Where  a  street  has  in  the  first  initanoe  been  formed  or  set  out  on  pri^ste  pro- 
perty, and  the  owner  of  snch  privste  property  still  retains  the  fee  thereof,  snoh 
itreefc  is  *' formed  or  set  ont  on  private  property"  within  the  meaning  of  seo.  131 
ti^'The Public  Health  Amendment  StatuU  1883."  Snoh  street  does  not  oease  to 
be  "Kt  ont  on  priyate  property,"  by  the  fact  of  its  having  been  dedicated  to  the 
Qie  of  the  pnbliCj  or  by  the  public  acquiring  a  right  of  passage  over  it. 

Proceedings  to  recover  expenses  incurred  by  the  local  board  in  repairing,  &o., 
neh  streets,  must  be  taken  in  the  name  of  the  local  board. 

Application  to  state  a  case  under  sec.  150  of  "  The  Justices  of  the  Peace  SteUute 
1865^"  may  be  made  to  a  justice  who  has,  at  the  Hearing  of  the  complaint,  dis- 
MDted  from  the  finding  of  the  majority  of  the  bench,  if  such  justice  duly  forwards 
nch  case  to  the  other  justices  who  decided  the  case,  and  if  they  sign  it. 

Case  stated  by  justices. 

The  complaint  alleged  that  the  defendant,  being  an  owner  of 
premises  fronting  or  abutting  on  Derrick-street,  Kew,  had  not 
paid  to  the  complainant,  the  local  Board  of  Health,  the  sum  of 
IIL  68,  5d,  his  portion  of  the  expenses  of  forming  and  draining 
Derrick-street,  which  was  a  street  set  out  on  private  property  in 
the  borough  of  Kew,  and  the  district  of  the  said  local  Board  of 
Health,  which  expenses  were  incurred  by  the  said  board  in  form- 
ing and  draining  the  said  street,  after  due  notice  to  the  defendant 
under  the  statute.  The  defendant  pleaded  never  indebted ;  and 
the  complaint  was  dismissed.  It  was  proved  that  Derrick-street 
was  set  out  on  land  which  was,  in  1878,  and  still  is,  private 
property;  that  the  defendant  was  the  owner  of  an  allotment  of 
land  fronting  and  abutting  upon  Derrick-street  so  formed  and 
drained  as  in  the  complaint  set  forth.  Evidence  was  given  by 
one  Loxton,  secretary  to  the  board,  and  town  clerk  of  the 
borough  of  Kew,  that  he  had  originally,  in  his  private  capacity 
as  surveyor,  set  out  Derrick-street  for  and  by  the  instructions  of 
one  William  Derrick,  the  owner  of  the  land ;  that  the  borough 
council  had  afterwards  been  asked  by  the  owners  of  property  in 
that  street,  to  take  over  that  street,  but  had  always  refused  so  to 
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P.  c.  do ;  that,  when  the  BuUeen-road^  into  which  Derrick-street  runs, 

1886  was  kerbed  and  channelled  some  twelve  years  ago,  the  kerblDg 

LocalBoabd  **^  channelling  were  turned  into  the  entrance  of  Derrick-street, 
FOR  ^ROTOH  ^^^  *^®  building  line  of  the  Bulleen-road,  and  one  row  of  pitchers 
also  encroached  into  Derrick-street ;  that,  in  consequence  of  the 
channel  being  turned  into  Derrick-street,  the  drainage  from  part 
of  fiulleen-road  flowed  into  Derrick  street;  that  the  inhabitants 
in  Derrick-street  complained  to  the  said  Council,  and  the  channel 
was  altered,  and  the  water  turned  down  Bulleen-road;  that,  at 
the  request  of  the  said  Derrick,  the  former  owner  of  the  whole 
property,  the  said  Loxton  had  authorised  the  deposit  of  some  soil 
upon  Derrick-street ;  that  early  in  1886,  the  board  resolved  to 
call  on  the  owners  fronting  and  abutting  on  Derrick-street,  to  form 
and  drain  the  street ;  and  that,  as  they  failed  to  do  so,  the  board 
executed  the  works  required,  and  served  all  requisite  notices  on 
the  owners. 

Evidence  was  given  by  the  said  Derrick,  that  he  had  not 
authorised  Loxton  to  deposit  soil  in  Derrick-street ;  and  by  the 
defendant  that  the  servants  of  the  council  had  deposited  soil 
on  Derrick-street,  and  levelled  the  same,  and  had  stopped  up  his 
drain  which  had  existed  for  several  years.  Evidence  was  also 
given  that  the  levelling  was  done  by  the  servants  of  the 
borough  council  of  Eew,  to  make  the  street  passable,  and 
was  paid  for  by  the  council. 

It  was  contended  for  the  defendant  that  the  council,  by  its 
own  acts,  had  taken  over  the  street,  and  therefore,  as  it  ceased  to  be 
a  private  street,  the  defendant  could  not  be  liable.  It  was  con- 
tended on  behalf  of  complainant  that  there  was  no  evidence  that 
the  street  was  other  than  a  private  one ;  but  that,  if  it  were  not 
a  private  street,  it  was  set  out  on  private  property,  and  that  the 
complainant  was  entitled  to  recover.  The  complaint  was  laid  in 
the  name  of  Holland  Loxton,  and  the  justices  held  that  there 
was  no  evidence  that  he  was  authorised  by  the  board  of  health 
to  take  proceedings.  The  justices  decided  in  favour  of  the 
defendant.  The  complainant  then  applied  that  a  case  should  be 
stated  for  the  opinion  of  the  Court.  This  application  was  made 
to  the  police  magistrate  who  presided  at  the  hearing  of  the  com- 
plaint, and  who  had  dissented  from  the  finding  of  the  majority 
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of  the  bench.     The  police  magistrate  stated  a  case,  and  then  t^c. 

forwarded  it  to  the  other  jostices  who  had  composed  the  bench  1886 

at  the  trial.    The  justices  signed  the  case  as  settled  by  the  police    locaTboard 
nttgistrate,  on  condition  that  certain  portions  of  the  evidence    jpJJ^^^™^ 
therein  stated  should  be  excluded,  and  that  other   evidence        of  Kew 
should  be  inserted.  Wbidtcombx. 

There  was  a  preliminary  motion  to  strike  out  the  appeal,  on 
tiie  gromids  that  due  notice  had  not  been  given,  and  that  no  case 
had  been  stated  by  the  justices,  as  required  by  "  The  Justices  of 
ik  Peace  Statute  1865  "  (No.  267). 

Taylor,  in  support  of  the  motion — Application  to  state  a  case 
mask  be  made  to  a  justice  who  sat  and  determined  the  case ; 
and,  where  one  justice  has  dissented  from  the  finding  of  the 
majority,  it  cannot  be  said  that  he  determined  the  case.  Appli* 
cation  in  this  case  was  made  to  the  one  magistrate  who  dissented;  . 
and  no  application  was  made  at  all  to  the  others,  who  actually 
decided  the  case.  The  fact  that  the  dissenting  magistrate  for- 
wards the  case  as  he  settled  it,  does  not  remedy  the  defect,  for 
the  other  justices  refused  to  sign  it  as  so  settled,  and  only  signed 
subject  to  several  objections. 

Dr.  Madden,  for  the  appellant,  was  not  called  upon. 

PsB  CuBiAM  (a).  The  first  objection  is  that  due  notice  has 
not  been  given  to  the  justices  as  required  by  *'  The  Justices  of 
Aa  Pectce  Statute  1865 ;"  and  it  is  contended  that  no  application 
has  been  made  to  the  adjudicating  justices.  The  application  was 
forwarded  to  the  police  magistrate,  who  represented  the  bench; 
it  was  not  served  on  the  others,  and  the  Act  does  not  require 
that  it  should  be  so  served.  It  does  not  require  that  an 
application  should  be  served  upon  each  of  the  justices.  The 
appeal  is  really  from  the  determination  of  the  bench ;  and,  if  it 
is  properly  served  upon  one  who  represents  the  bench,  and 
who  forwards  it  on  to  the  other  members  of  the  bench  to 
sign,  there  can  be  no  objection  to  such  a  course. 

In  this  case,  it  is  said  that  the  case  is  not  signed  by  the 
DMgiatrates  at  all ;  but  we  think  that  they  have  stated  their 
(a)  HicmiTBOTHAif,  Williams  and  Holeotd,  JJ. 
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olBJeefcidns  to  the  case  as  settled,  and  have  signed  it  in  finch  a 
manner  as  to  make  the  points  objected  to  a  part  of  the  case; 
the  objections  inserted  by  these  justices  are  incorporated  in  iho 
case ;  and  we  think  the  requirements  of  the  Statute  have  been 
satisfied. 

Motion  dismissed,  with  costs. 


Dr.  Madden,  for  the  appellant — ^The  proceedings  were  taken 
under  sec.  131  of  "  The  Public  Health  Amendment  Statvie  1883" 
(No.  782),  which  provides  that,  where  a  street  is  "  formed  or  set 
out  on  private  property,"  and  such  street  is  not  properly  drained, 
paved,  &c.,  the  local  board  may  step  in  and  do  the  work,  and 
recover  the  expenses  so  incurred  from  the  owners  whose  premises 
front  or  abut  on  such  street.    It  is  conceded  that  this  street  was,  in 
the  first  instance,  a  private  street.    If  this  be  so,  then,  though  the 
council  or  local  board  have  done  some  repairs  thereto,  it  does  not 
ipso  facto  cease  to  be  a  private  street,  but  comes  within  the  mean- 
ing of  that  section  which  deals  with  streets  "  set  out  on  private 
property."    [Hiqinbotham,  J.    Is  there  any  difference  between  a 
private  street  and  a  street  set  out  on  private  property?]    All 
streets  set  out  on  private  property  need  not  be  private  streets,  as 
distinct  from  streets  granted  by  the  Crown.     [Higinbotham,  J. 
Must  not  you  prove  that,  at  the  time  proceedings  were  taken,  it 
was  private  property  ?]    No,  for  if  the  street  has  been  private 
property,  and  the  owner  expressly  dedicates  it  to  the  public,  yet 
the  fee  remains  in  the  owner.    [Williams,  J.    You  must  show 
that  it  was  in  the  first  place  "set  out"  on  private  property.} 
"  The  Local  Government  Act  1874"  (No.  606),  sees.  414,  415, 
provides  that,  before  any  municipal  body  takes  a  street  under  its 
control  from  a  private  pei*son,  it  must  be  laid  out  properly  by 
the  person  to  whom  it  first  belonged.    If  the  street  be  set  out  on 
private  property,  the  local  board  may  proceed  under  this  section. 
If  it  is  a  private  street,  and  has  been  dedicated  to  the  public  for 
fifty  years,  and  even  though  the  public  have  a  light  of  passage 
over  it,  still,  according  to  law,  the  owner  must  bear  his  share  of 
the  burden  of  making  requisite  repairs,  as  the  real  ownership 
still  remains  in  him.     These  proceedings  are  properly  laid  in  the 
name  of  the  secretary,  as,  by  sec.  160  of  Act  No.  782,  this  power  is 
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onfeired  upon  him;    and  it  is  not  necessary  to  prove  his  ^-o. 

antiioiity.  1886 

Local  Board 
Tayhr,  for  the  respondent — There  is  a  substantial  objection  to    ^J  bobouoh 
these  proceedings,  on  the  ground  that  they  should  have  been        of  Kbw 
taken  in  the  name  of  the  local  board;  they  are  taken  in  the   Wbidycoube, 
name  of  the  secretary,  Holland  Lozton.    The  evidence  shows 
that  he  was  not  even  authorised  by  the  board  to  act  for  them,  as 
required  by  sec.  160.    [Holroyd,  J.    The  word  "authorised" 
does  not  apply  to  "  secretary,"  but  to  "  other  oflScer."    HiGiK- 
BOTHAM,  J.    The  secretary  represents  the  board  in  every  way ; 
but  another  officer  would  have  to  be  specially  authorised.]    If 
the  secretary  can  appear,  it  does  not  give  him  power  to  prosecute 
in  his  own  name.     Ci^uikshank  v.  Kitchen  (Jb)  decided  that,  in 
criminal  proceedings  for  a  penalty,  any  one  might  prosecute,  and 
distinguished  the  case  on  that  groimd  from  R,  v.  Carr  (c),  which 
was  a  proceeding  for  the  recovery  of  rates,  where  it  was  laid  down 
that  the  collector  of  the  borough  council  could  not  be  com<^ 
plunant,  but  that  the  council  itself  must  sue  in  its  own  name. 
On  the  other  point,  it  is  assumed  by  the  other  side  that  private 
property  means  property,  the  title  to  which  is  in  a  private  indivi* 
daal;   so  that,  if  the  title  is  not  in  any  one   else  except  the 
Crown,  it    is  private  property.    Property  ceases  to  be  private  \ 
when  it  has  been  dedicated  to  the  public,  and  has  been  adopted    j 
by  the  local  board.    Sec.  5  of  the  "  Local  Qovermaent  Act  1874  "    ' 
defines  ''private  street"  as  being  something  distinct  from  a 
public  highway,  and  sees.  371,  372,  and  373  deal  with  private 
roads  in  shires.     If  the  local  board  has  adopted  the  road,  it  must 
keep  it  in  proper  repair.     The  board  bring  soil  upon  the  land, 
and  stop  the  drain  up  and  leave  it  in  a  half  finished  state,  then 
they  come  down  upon  the  private  individual,  and  make  him  pay 
the  cost  of  a  new  drain.     There  is  no  doubt  that  the  fee  simple 
remained  in  Derrick.    No  conveyance  is  necessary  to  dedicate 
the  road  to  the  public :  Wehb  v.  Were  (d),    "  An  owner  of  land 
may,  without  deed,  dedicate  a  portion  of  it  to  the  public  ;  and 
if  the  public  accept  it,  it  becomes  irrevocably  such."    The  follow- 

(6)  1  V.R.,  L.  29;  1  A.J.R  37.  (c)  1  V.R.,  L.  Ij  1  A.  J.R.  23 

{d)  Ante  Vol.  IL,  E.,  at  p.  6S. 
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ing  eases  show  that  the  burden  of  repairing  the  highways  de- 
volves upon  the  parish:  if.  v.  Leake  (e) ;  22.  v.  Wandsworth  (/); 
Local  Board  of  Evil  v.  Jones  (g) ;  Plumstead  Board  of  Works 
V.  British  Land  Coy.  (h).  Sees.  414  and  415  refer  to  private 
streets,  the  property  to  which  is  in  several  owners,  as  being  dis- 
tinct from  a  street  belonging  to  one  owner.  Sec.  377  gives  the 
municipal  council  power  to  open  new  streets,  and  that  is  what  has 
been  done  here ;  then,  if  that  be  so^  sec.  375  gives  the  council  the 
control  of  such-  street,  and  they  are  bound  to  keep  it  in  repair: 
Scott  v.  CMingwood  ( j).  [Hioinbotham,  J.  That  case  merely 
refers  to  the  liability  of  the  corporation  with  reference  to  roads 
they  have  undertaken  to  repair.] 


Dr.  Madden,  in  reply — When  the  corporation  take  a  highway 
under  their  control,  they  are  only  liable  for  the  maintenance  of 
the  road  as  a  highway,  and  are  not  made  responsible  for  all  the 
requirements  of  the  **  Public  Health  Act'*  When  a  road  is  made 
on  private  property,  it  remains  a  private  road,  within  the  mean- 
ing of  sec  ISl  of  Act  No.  782,  for  all  time,  and  mast  be  main- 
tained by  persons  whose  premises  front  or  abut  on  such  road. 
[HlomBOTHAM,  J.  According  to  your  contention,  the  liability 
is  thrown  on  the  owners  of  the  street,  for  all  time,  and  they 
would  have  to  pay  for  all  repairs  made  subsequent  to  the 
corporation  taking  control  of  the  road.]  No,  if  the  corporation 
take  control  of  the  road,  within  the  meaning  of  the  ''Zoeol 
Oovemment  Act  1874,"  the  corporation  would  be  liable  for  sub- 
•equent  repairs.  It  may  be  said  that  sec.  131  of  Act  Na  788 
embraces  all  streets  which  are  formed  and  set  out  on  private 
property,  as  distinct  from  streets  regularly  taken  over  by  the 
corporation  under  the  *'  Local  Oovemment  Act  1874."  As  to 
the  question  who  should  be  complainant,  sec.  160  of  Act  No.  782 
gives  the  local  board  the  right  to  appear  by  their  secretary,  and 
their  secretary  shall  be  at  liberty  to  "  institute  and  carry  on  pro- 
ceedings.*' The  board  itself  is  not  a  corporate  body,  and  has 
not  a  corporate  name.    The  Act  creates  a  definite  body,  but,  as 


(e)  5  R  &  Ad.  469. 
(/)  1  B.  ft  A.  63w 
{g)  IH.  AN.  489. 


{K)  L.R.,  10  Q.B.  at  p.  208;  44  LJ. 
(Q.B..)  38. 

{j)  AnU  VoL  Vn.  (L.)  280. 
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the  members  constitating  the  board  change  very  often,  tbe  Act  p-  o* 

ffV9B  ihem  the  right  to  appear  by  their  secretary^  1886 

-^  Local  Board 

Feb  Ccjbiam.    The  main  question  in  this  case  is  whether  the     or  Hbalth 

street  in  question  comes  within  the  meanmg  of  sec.  131  of  "  The    ^*o?S?w™ 

PvUic  Health  Amendment  Statute  1883"  (No.  782),  and  is  a   y^^l'^omE. 

street  "formed  and  set  out  on  private  property."    These  words 

have  a  special  and  peculiar  signification. 

This  section  is  distinct  from  any  provisions  of  the  "  Loeal 
Qovemment  Act  1874  "  (No.  506),  in  which  a  dear  distinction  is 
drawn  between  "  private  "  and  "  public  "  streets.  If  a  street  has, 
in  the  first  place,  been  "  formed  and  set  out  on  private  property," 
it  comes  within  the  meaning  of  this  sec.  131,  so  long  as  it  is  on 
private  property.  It  does  not  cease  to  be  private  property,  merely 
because  it  has  been  dedicated  to  the  use  of  the  public  by  the 
owner.  It  is  still  a  road  "set  out  on  private  property,"  if  the  legal 
estate  remaiuB  in  the  private  owner,  even  thoughthe  public  have 
acqaired  the  ri^ht  of  using  the  road,  and  the  right  of  passage  over 
it,  80  as  to  make  it  a  highway. 

The  question  as  to  whether  the  word  ''  street "  includes  every 
street,  public  or  private,  set  out  on  private  property,  which  has 
been  made  on  land  over  which  passage  has  been  thrown  open  to 
the  public,  and  which  the  public  are  not  prevented  by  the 
private  owner  from  using,  has  been  raised  in  argument,  but  it 
is  not  necessary  now  to  decide  it 

There  was,  however,  a  substantial  objection  taken  by  the  respon- 
dent, that  the  proper  party  had  not  been  made  the  complainant 
in  this  case.  We  must  assume,  on  the  facts  as  stated  by  the  jus- 
tices, that  Holland  Loxton,  the  secretary  to  the  local  board,  was 
the  complainant  The  question  is  whether,  in  proceedings  like 
these  to  recover  sums  of  moneys  from  various  owners  for  the  ex- 
penses of  paving  and  draining  streets,  the  proper  complainant  is 
not  the  local  board  itself.  It  was  decided  in  Smith  v.  Eaaendon  {k) 
^hat  legal  proceedings  might  be  instituted  by  or  against  local 
boards  as  if  they  were  corporate  bodies. 

Bat,  in  proceedings  like  these,  for  the  recovery  of  sums  of 
money,  and  which  are  not  in  the  nature  of  criminal  proceedings, 

{k)  Ante  Vol.  XI.  436. 
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the  local  board  of  healtii  most  be  the  oomplainant.  This  was  the 
effect  of  Reg.  v.  Carr  (I).  A  secretary,  though  he  may  institate 
proceedings,  can  not  be  a  complainant  on  behalf  of  the  board. 
This  is  a  substantial  objection,  and  one  which  we  must  hold  to  be 
good.    The  appeal  must,  therefore,  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


Solicitors  for  appellant :  Madden  <k  Butter. 
Solicitor  for  respondent :  0.  JJ.  Taylor. 

(I)  1  V.R.,  L.  1;  1  A.J.R.  23. 


W.  H.  M, 


F.  a  MacBAIK  and  Othbbs  r.  MAILER  akd  Othsrs. 

June  8<10  18.     ComtrucUon  of  contraet^MitrepreMtUaiUm — Compensaiion  dauae—Defideney  i» 
delivery  qf  Block — Non-reBcisnon  qfcorUntet, 

The  defendants  sold  a  station,  representing,  in  advertisements,  and  in  the  par- 
tionUrs  of  sale,  that  there  were  12,000  oattle  "  more  or  less  "  on  the  said  station. 
The  defendants  in  making  such  representations,  had  acted  npon  the  information 
given  to  them  by  the  manager  of  their  station.  The  purchasers  had  seen  the 
letters,  and  had  been  informed  by  C,  who  was  a  oommon  partner  in  both  buying 
and  selling  firms,  of  all  the  facts  npon  which  the  defendants  had  acted.  The  con- 
ditions of  sale  contained  the  following  *<  compensation  cl&nse": — ''  The  purchaaer 
shall,  on  the  production  of  the  receipt  for  stock  delivered,  pay  in  cash  to  tiie 
vendors,  or  receive  from  the  vendors,  at  the  rate  of  21, 10s.  per  head  for  oattle 
....  which,  on  such  delivery,  shall  be  found  to  be  in  excess  or  deficiency  of  the 
nnmbers  stated  in  the  particulars."  When  plaintifib  took  delivery  it  wai 
discovered  that  there  were  only  9086  oattle ;  the  plaintiffs,  however,  continued  in 
possession,  and  did  not  disaffirm  the  contract.  The  plaintifib  sued  the  defendants 
(including  C.)  for  fraudulent  misrepresentation,  and  sued  also  for  a  rebate  on  the 
amount  of  purchase-money  at  the  rate  of  SI.  per  head  in  respect  of  the  deficiency, 
contending  that  the  compensation  clause  did  not  apply  to  so  large  a  deficiency. 

Held,  that  the  compensation  clause  applied  to  the  full  extent  of  the  deficiency 
proved ;  and,  further,  that  the  plaintifib  not  having  disaffirmed  the  oontFact»  and 
having  taken  the  benefit  of  it  after  they  became  aware  of  the  extent  of  the 
deficiency,  were  bound  by  such  compensation  clause  as  to  the  whole  actud 
deficiency.  Also,  that  there  was  no  evidence  of  misrepresentation  of  an  existing 
material  fact  upon  which  a  jury  could  find  a  verdict  of  fraud,  or  of  recklessness 
equivalent  to  fraud. 

Questions    reserved    for^  the]][opinion   of    the    Court    by 

WiTJilAMS,  J. 
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Hie  action  wns  for  fraudulent  misrepresentation  and  for  breaeh 
of  contract.    The  statement  of  claim  alleged : — 

(1.)  The  defendanii  ware  in  partaerabip  m  grarien,  and  were  joint  owners  m  MaoBaik 
neh  peitnen  of  a  station  known  as  ''Durham  Downs/*  and  of  a  large  number  of  Matlkr. 
esttle,  sheep,  and  horses  thereon. 

(2.)  On  or  about  1st  day  of  Marth  1884,  it  was  agreed  by  and  between  the  defen- 
dats  that  the  station  and  stook  should  be  sold  by  public  auction,  and  that  the 
wwiditions  of  sale  should  contain,  amongst  them,  the  following  provisions  : — "  The 
bidding  shall  be  at  a  price  per  head  for  12,000  cattle,  and  the  purchaser  shall  also 
psy  for  the  sheep  and  lambs  at  the  rate  of  lOa.  each,  and  for  the  horses  at  the  rate 
of  102.  per  head,  and  for  the  stores  at  cost  price,  with  cost  of  carriage  and  duty 
sdded,  the  right  of  brand  after  final  delivery,  and  all  plant  and  furniture,  wiU  be 
giiSB  m."  *'  The  purchaser,  shall,  on  production  of  the  receipt  for  stock  delivered, 
pay  in  cash  to  the  auctioneers-— or  receive  from  the  vendors— at  the  rate  of  21,  lOs, 
per  head  for  the  oattle,  and  at  the  rates  of  l(k,  and  101.  respectively  for  the  sheep 
aad  hones,  which,  on  such  delivery,  shaU  be  found  to  be  in  excess,  or  deficiency, 
of  the  number  stated  in  the  particolaxa." 

it)  Aooordingly  on  the  29th  day  of  April  1884,  the  said  stock  and  station  were 
pst  up  for  sale  by  public  auction,  and  the  plaintiffs,  together  with  the  defendant 
DsBcan  McGregor,  became  the  purchasers ;  and  thereupon  it  was  agreed  in  wiiting 
by  aad  between  the  plaintiffs  and  the  said  McGregor  and  the  defendants,  that  the 
dflfendsnts  would  (subject  to  certain  conditions  containing,  inter  alia^  the  con- 
dilHOB  above  set  out)  seU  and  deliver  to  the  plaintifEs  and  the  said  McGregor,  the 
itation  together  with  the  following  stock  :— 12,000  head  (more  or  less)  of  cattle 
aod  calves,  after  having  deducted  from  the  number  delivered  8  per  cent,  as  an 
aOonaDce  for  calves ;  2265  (more  or  less)  sheep  ;  300  (more  or  less)  horses  and 
foa]s»  sfter  having  deducted  from  the  number  delivered  8  per  cent,  as  an  allowance 
for  foals ;  and  the  plaintiffs  and  McGregor  were  to  pay  the  defendants  78,532^.  lOs. 
at  tiiDes  appointed  in  said  agreement. 

(4.)  Delivery  was  to  commence  on  the  2nd  of  June,  and^be  completed  in  three 
from  that  date. 


(5.)  The  defendants  did  not  deliver  3285  of  the  said  oattle  and  calves,  and  did 
nor  deliver  441  of  said  sheep. 

(1)  The  pisintifb  also  sue  the  defendants  for  that  they  have  suffered  damage, 
fran  defendants  inducing  the  plaintiffs  to  enter  into  the  agreement  set  out  in  para- 
giaphs  8  and  4,  by  falsely  and  fraudulently  representing  to  the  plaintiffi  that  the 
Ksmber  of  oattle  and  calves  then  depasturing  on  the  said  station,  was  about  12,960, 
aad  that  the  number  of  sheep  thereon  was  2266 ;  whereas  in  truth  and  fact,  and 
to  ths  defendants'  knowledge,  the  number  of  cattle  and  calves  and  sheep  was 


(7.)  Alternatively,  the  plaintifis'say  that 'when  the  contract  mentioned  in  para- 
gnphs  3  and  4  was  made,  there  was  a  deficiency  in  delivery  of  3285  of  the  oattle  and 
ciItcs  mentioned  in  the  particulars,  and  of  441  sheep  ;  and  the  defendants  have 
not  paid  to  the  plaintiffs  any  money  in  respect  of  any  such  deficiency. 

(&)  Plaintiffs  claim  for  money  paid  by  the  plaintiffi  and  D.  McGregor  for  the 
onofthedefendanto. 

(9.)  The  plaintiffii  and  the  defendant  D.  McGregor  are  interested  in  equal  one- 
fonth  shares  in  the  said  purchase,  and  the  plaintiffs  claim  from  the  defendants 
Ibce-fourths  only  of  the  damage  and  losses  sustained  by  the  matters  aforesaid. 
IMeokrs  of  special  damage  and  claims  were  fully  set  out. 
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F.  c.  The  defence  and  counterclaim  of  the  defendants,  D.  &  R  Mailer, 

1886         alleged; — 

MacBain  (^0  '^^  agreement  for  the  diuohition  of  the  pertnerahip  between  these  Mm- 

V.  dante  and  the  defendant  D.  McGregor,  wm  made  in  December  1883,  and  that  the 

Mailer.         conditiona  set  oat  in  paragraph  2  were  not  agreed  upon  until  about  the  24th  April 
1884. 

(2.)  The  defendants  did  not,  as  alleged  in  paragraph  (3)  of  claim,  agree  to  sen 
and  deliver  to  the  pUuntifia  and  D.  McOregor  the  said  station  together  with  12,000 
head  (more  or  less)  of  oattle  and  calves  after  having  deducted  from  the  number 
8  per  cent,  as  an  allowance  for  calves,  and  300  (more  or  len)  horses  and  fosis 
after  having  deducted  from  the  number  delivered  8  per  cent  as  an  allowance  for 
foals.  Such  deduction  was,  as  appears  by  condition  (2),  to  be  made  as  a  matter  of 
account,  and  to  be  allowed  for  as  against  the  purcdiaae-money. 

(3.)  They  deny  that  the  vendors  did  not  deliver  3285  of  the  said  eattle  and 
calves  to  the  purchasers,  and  they  say  that  the  vendors  delivsred  to  the  porohatfbts 
)  cattle  and  calves. ' 


(4.)  Deny  all  the  allegations  of  paragraph  (6)  of  claim. 

(5.)  Deny  the  allegations  of  paragraph  (7),  except  that  the  defendants  have  not 
(but  under  the  circumstances  herein  set  forth)  paid  any  money  to  the  pisintift  in 
respect  of  the  deficiency  on  delivery. 

(6.)  They  are  unable  to  answer  as  to  the  respective  interests  of  the^plaintiSii 
and  the  defendant  McGregor  in  the  said  purchase. 

(7.)  Prior  to  the  said  purchase,  the  plaintiffs  and  the  defendant  McGregor  became 
partners,  under  the  style  or  firm  of  Doncan  McGregor  and  Co.,  and  the  said 
purchase  was  made  by  the  said  firm. 

(8.)  Throughout  the  partnership  between  these  defendants  and  the  defendant 
McGregor,  the  defendant  McGregor  was  the  active  partner  in  conducting  the 
business  of  the  station,  and  was  well  acquainted  with  the  station,  its  osnying 
capacity  and  the  quantity  of  stock  on  it,  and  imparted  all  his  knowledge  thereof 
to  his  psrtners  the  plaintiffs,  prior  to  the  purchase. 

(9.)  Prior  to  the  sale,  these  defendants  and  the  defendant  McGregor  made  the 
fullest  and  most  careful  inquiry  possible  as  to  the  number  of  stock  on  the  said 
station.  In  this  inquiry,  the  defendant  McGregortook  the  principal  party  and; 
after  full  deliberation  and  in  the  full  belief  that  the  number  of  stock  on  thestatiQii 
was  larger  than  was  stated  in  the  contract,  these  defendants  and  the  defendant 
McGregor  determined  that  the  number  of  stock  stated  in  the  partiouhissBd 
conditions  should  be  inserted  therein. 

(10. )  Immediately  after  the  sale,  the  plaintiffs  and  the  defendant  McGregor  wont 
into  possession  of  tiie  station  and  have  remained  in  possession  of  it  ever  sinoe. 

(13.)  The  auctioneers  as  agents  of  the  vendors  offered  to  the  purchaser*  to  sstilo 
on  the  basis  of  an  account  made  by  the  auctioneers,  but  the  plaintiffs  '"ift^«»ti^  to 
be  paid  at  the  rate  of  6J.  48.  a  head  for  all  catUe  less  than  12,000  delivered  aftar 
deducting  from  the  number  delivered  8  per  cent. 

There  was  a  counterclaim  by  the  defendants  D.  and  R  Mailer, 
claiming  specific  performance  of  the  contract  by  the  plaintiffi  and 
the  defendant  McGregor.  The  defendant  McGregor  put  in  a 
defence  to  the  statement  of  claim  denying  fraudulent  misrepre- 
sentation, and  submitted  that  the  plaintiffs  were  entitled  to  a 
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hu-ger  rebate  (in  respect  to  the  deficiency  of  cattle  and  sheep)  ?•  c. 

upon  the  purchase-money,  than  a  sum  calculated  at  the  rate  of         1886 
n.  108.  per  head  for  the  cattle,  and  10a.  per  head  for  the  sheep,       MaobIin 
so  short  delivered  as  alleged.      The  defendant  McGregor  also       maileb 
replied  to  the  counterclaim,  denying  that  he  had  had  manage- 
ment or  superintendence  of  station  since  February  1883.    The 
plaintiffs  having  replied  to  the  counterclaim,  issue  was  joined. 

The  action  was  tried  before  Williams,  J.,  and  a  jury  of 
twelve.  The  facts  proved  at  the  trial  showed  that  the  defendant 
McGregor  and  the  defendants  the  two  Mailers,  had  been  partners 
in  a  station  in  Queensland  called  ''  The  Durham  Downs,"  and 
that,  up  to  the  year  1883,  McGregor  had  superintended  the 
management  of  the  station.  At  the  end  of  1883,  it  was  resolved 
that  the  partnership  should  be  dissolved.  The  Mailers  knew 
nothing  about  the  station,  except  from  information  from  their 
manager  and  from  McGregor.  In  March  1884,  advertisements 
were  put  in  the  newspapers  stating  the  station  was  for  sale,  and 
representing  the  number  of  cattle  on  the  run  to  be  14,167. 
McGregor  pointed  out  to  the  Mailers  that  he  was  sure  this  was 
far  too  large  a  number.  The  Mailers  showed  McGregor  a  letter 
from  their  manager  saying  that  they  could  certainly  muster 
within  2000  of  that  number.  On  account  of  the  drought,  it  had 
be^  found  impossible  to  muster  the  stock  at  this  time.  McGregor 
assured  the  other  defendants  that  his  opinion  was  that  no  more 
tiian  11,000  could  be  delivered ;  and,  in  the  conditions  of  sale 
the  number  was  finally  reduced  to  12,000.  The  day  before  the 
sale,  McGregor  told  McBain  all  that  he  knew  about  the  station, 
and  further,  that  he  did  not  think  12,000  could  be  delivered. 
McGregor  and  McBain  and  others  entered  into  a  partnership  to 
buy  the  station ;  and,  on  the  day  of  the  sale,  McGregor  bid  up 
to  a  ceiiain  sum,  and  then  one  of  the  other  plaintiffs  took  up  the 
bidding,  and  the  plaintiff  partnership  purchased  the  station. 
When  delivery  was  taken  it  was  found  that  only  9600  cattle 
oould  be  mustered ;  and  delivery  was  taken  under  protest.  The 
plaintiffs — McBain,  Bell  and  McEdward — then  instituted  this 
action  against  the  two  Mailers  and  McGregor,  for  fraudulent 
nusrepresentation  and  for  a  rebate  on  the  amount  of  the  purchase- 
money,  at  a  rate  outside  that  provided  for  by  the  contract, 
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r.c.         alleging  the  contract  never  contemplated  so  large  a  deficiency;; 

18a6         and  that,  therefore,  the  compensation  clause  could  not  apply. 

]£2^]^      McGregor  was  not  joined  as  a  plaintiff,  and  the  plaintifEs  only 

y^  sued  for  three-fourths  of  the  amount  due  as  a  rebate,  omitting 

the  one-fourth  due  to  McGregor.     The  defendants  Mailer,  in 

their  counterclaim,  not  joining    McGregor  therein,  asked  for 

specific  performance  as  against  the  plaintiffs  and  McGregor. 

The  points  reserved  for  the  consideration  of  the  Fall  Court 
were : — (1)  Whether  the  defendant  McGregor  should  have  been 
joined  as  plaintiff  in  the  daim  and  in  the  counterclaim.  (2) 
Whether  there  is  any  evidence  of  fraudulent  misrepresentation 
fit  to  be  submitted  to  a  jury.  (3)  Whether  McGregors 
knowledge  is  not  an  answer  to  the  action.  (4)  Does  or  can  the 
compensation  clause  apply  to  a  deficiency  of  the  present  kind? 
(5)  To  what  extent  of  deficiency  or  surplus  is  the  compensation 
clause  applicable  ?  (6)  The  plaintiffs  having  affirmed  the  contract 
and  taken  the  benefit  thereof,  are  they  not  bound  by  condition  (5) 
as  to  any  deficiency?  And  generally  leave  was  reserved  to  either 
party  to  move  for  judgment  as  to  the  whole  or  any  part  of  the 
case. 

The  jury  found — (1)  That  the  defendants  did  represent,  at  the 
time  of  sale,  that  there  were  12,000  cattle  depasturing  on  the 
station:  (2)  That  12,000  cattle  were  not  in  fact  depasturing 
on  the  station :  (3)  That  all  the  defendants  did  honestly  believe 
that  12,000  cattle  were  depasturing  on  the  station:  (4)  That 
the  defendants  formed  that  belief  on  reasonable  grounds:  (£) 
That  the  representation  was  made  with  intent  to  induce  the 
plaintiffs  to  buy :  (6)  That  the  plaintiffs  were  induced  by  this 
representation  to  buy :  (7)  That,  having  regard  to  the  nature 
of  the  contract,  "more  or  less"  (surplus  or  deficiency),  would 
be  7 J  per  cent.:  (8)  That,  in  September  1884,  the  value  of 
cattle  per  head  on  the  station  was  SI.  lOs.:  (9)  That  it  was 
the  intention  of  the  parties  that  the  21.  lOd.  for  the  cattle  men- 
tioned in  condition  5  should  represent  the  value  of  the  cattle  per 
head,  apart  from  the  value  of  the  country. 

Dr.  Madden  and  Hodges,  for  the  plaintiffs — ^It  is  contended, 
on  the  pait  of  the  defendants,  that  this  action  is  defective  for 
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want  of  parties^  and  that  McGregor  should  have  been  joined  as  a  p-  c. 

plaintiff.     In  an  action  of  this  description,  where  the  fraud  1886 

springs  from  three  or  more  parties,  one  of  whom  happens  to  MaoBaih 
belong  to  the  partnership  that  is  deceived^  those  who  suffer  from  mailer 
the  fraud  are  entitled  to  stand  aloof  from  the  common  partner, 
and  sue  without  him.  Belief  is  not  sought  on  behalf  of  that 
eonunon  partner,  but  against  him.  [Holboyd,  J.  In  equity  there 
was  no  such  thing  as  a  failure  of  a  suit  for  want  of  parties,  where 
all  necessary  parties  were  before  the  Court  either  as  plaintiffs  or 
defendants.  Want  of  parties  is  quite  different  from  misjoinder.] 
This  objection,  too,  should  have  been  taken  on  the  pleadings 
according  to  Ord.  XIX.,  r.  15 ;  it  was  never  taken  until  the  end 
of  the  trial.  [Holroyd,  J.  An  objection  for  want  of  parties 
can  be  taken  at  any  time.]  The  misrepresentation  was  one  of 
an  existing  fact,  the  defendants  positively  assert,  without  actually 
making  a  muster,  and  set  forth  that,  of  their  own  knowledge, 
there  were  12,000  cattle  on  the  station.  The  representation  in 
the  advertisement  is  addressed  to  the  public  at  large,  but  is  also 
sufficiently  addressed  to  some  distinct  individual,  if  that  person 
reads  such  advertisement  and  acts  upon  it.  The  advertisement 
represents  that  14,000  cattle  were  on  the  station.  When  cattle 
are  represented  as  being  of  such  a  number,  "  more  or  less,"  it  must 
mean  that  that  specific  number  is  actually  upon  such  station; 
and  this  is  distinctly  stated  in  the  particulars  of  sale.  These 
then  are  representations  of  an  existing  fact.  The  statements 
are,  beyond  doubt,  false,  and  made  under  such  circumstances  of 
recklessness  as  to  involve  a  question  fit  to  be  submitted  to  the 
jury*  The  information  upon  which  the  defendants  acted  was  not 
reliable,  and  the  plaintiffs  were  induced  to  buy  by  reason  of 
reckless  and  false  representations  made  by  defendants  upon 
insufficient  grounds ;  and  this  is  sufficient  to  establish  an  action 
of  this  description,  according  to  the  case  of  Redgrave  v.  Hurd  (a). 
As  to  the  representation  contained  in  the  advertisements,  if  any 
individual  acts  upon  statements  made  in  a  newspaper,  and  the 
statements  are  false,  an  action  is  maintainable :  Denton  v.  Oreat 
Northern  By.  Coy.  (6) ;  Richardson  v.  Sylvester  (c).    McGregor 

o)  20  Ch.  D.  I;  61  L.J.  (Ch.)  113.        (6)  5  E.  Jb  B.  860;  25  L  J.  (Q.B.)  129. 
(c)  L.B.,  9  Q.B»  34;  43  UJ.  (Q.B.)1. 
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F.c.  confideiltly  asi^erted  thai,  in  his  opinion,  12,000  was  too  large 

1886  a  number;    but  the  defendants,  the  Mailers,  disregarded  his 

MacBaim  opinion,  and  acted  upon  other  information,  and  made  the  nusre- 

^'  presentations  complained  of.   [Holroyd,  J.   As  McGregor  signed 

fff^  AT  lilt B  t 

the  contract  containing  the  misrepresentations,  and  as  he  sold  as 
agent  for  the  Mailers  and  on  his  own  behalf,  and  purchased  also 
in  conjunction  with  the  plaintiffs,  his  knowledge  is  surely  tbe 
knowledge  of  the  plainti£&.]  No,  for  he  was  inducing  us,  with 
the  others,  by  reason  of  false  statements,  to  enter  into  the  sale; 
and  his  knowledge  is  no  answer  to  the  misrepresentation.  Of 
course,  ordinarily,  the  knowledge  of  one  partner  is  the  know* 
ledge  of  all ;  but  that  rule  does  not  apply  to  an  action  of  this 
description.  The  compensation  clause  was  never  intended  to 
apply  to  a  deficiency  other  than  a  reasonable  deficiency,  and  the 
plaintiffs  are  entitled  to  go  outside  the  contract  and  recover  what- 
ever a  jury  should  say  was  a  reasonable  price  per  head  for  rebate. 
In  Morris  v.  Levison  (d),  it  is  laid  down  that  the  meaning  of  the 
word  "  about"  is  a  question  partly  of  fact  and  partly  of  law,  and 
that  the  direction  to  the  jury  always  has  been  that  the  deviation 
must  not  be  very  large.  A  similar  view  is  taken  in  Cross  v. 
Eglin  (e),  where  the  words  "more  or  less"  were  held  not  to 
apply  to  an  excess  of  60  quarters  of  barley  in  a  quantity 
sold  of  300.  If  this  be  a  mixed  question  of  fact  and 
law,  the  jury  have  found  for  the  plaintiffs  upon  that  point 
The  compensation  clause  is  limited  to  a  deficiency  under  the  con- 
tract. A  deficiency  under  the  contract  would  be  a  reasonable 
deficiency,  such  as  the  jury  have  found ;  that  is,  a  difference  of 
7^  per  cent.  When  the  deficiency  is  beyond  that,  there  is  a 
distinct  breach  of  the  contract,  and  '^  more  or  less ''  does  not 
apply.  As  to  the  last  question,  it  is  submitted  that  you  may  sue 
upon  the  contract  as  far  as  it  goes,  and  afterwards  sue  for 
damages  for  having  been  induced  to  enter  into  that  contract  by 
fraud.  In  Dart's  Vendors  and  Pwrchasers  (5th  Ed.)  1068,  it  is 
laid  down  as  a  general  rule  that  ''  every  purchaser  has  a  right 
^  to  take  what  he  can  get,  with  compensation  for  what  he  cannot 

get."     ''In  general,   where  the  vendor's   interest   is  less  than 
what  he  professes  to  sell,  the  purchaser  may  take  what  he  can 
{d)  1  C.P.D.  155;  45  L.J,  (Q.B.)  409.  (e)  2  B.  &  Ad.  106. 
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have,  with,  an  abatement."    In  Hughes  v.  Jones  (f),  it  was  laid  f.  c. 

down  per  Knight  Bruce,  L.J.,  that  proof  of  notice  to  the  pur-  1886 

chaser  of  leases  for  lives,  when  he  entered  into  his  contract,  macBaih 
and  proof  of  subsequent  conduct  from  which  a  waiver  might  maukr 
be  inferred',  would  not  take  away  his  right  to  compensation. 
The  compensation  clause  in  this  contract  is  not  the  same  as 
clauses  providing  for  compensation  in  the  sale  of  realty.  This 
cootract  makes  no  provision  for  a  breach,  but  merely  contains 
a  dause  which  provides  a  method  of  working  out  such  con- 
tract It  refers  to  "more  or  less;"  and  if  "more  or  less" 
camiot  apply  to  such  a  deficiency,  then  the  plaintiffs  are  entitled 
to  sue  for  damages  outside  the  contract.  In  Bailey  v.  Piper  (g), 
the  vendors  agreed  to  sell  certain  property ;  but,  when  the  time 
for  completion  of  contract  came,  they  found  they  were  only  en- 
titled to  sell  one-half  of  the  property.  The  purchasers  filed  a 
bill  for  specific  performance  of  the  moiety,  with  an  abatement 
of  one-half  of  the  purchase-money ;  and  this  was  granted : 
Bromn  V.  White  (h). 

a'Beckett  and  Mitchell,  for  defendant  McGregor — There  is  no 
fraudulent  representation  on  the  part  of  this  defendant:  He  warns 
the  purchasers  that  the  number  in  the  contract  is  too  large,  and 
that,  in  his  own  opinion  (which  opinion  has  been  overborne  by 
the  opinion  of  his  partners),  11,000  only  could  be  mustered.  If 
his  association  with  the  buying  firm  precludes  him  from  pleading 
that  he  has  been  deceived,  it  must  also  preclude  the  plaintiffs 
from  pleading  fraud  on  his  part,  as  his  knowledge  is  their  know- 
ledge. One  firm  having  a  common  partner  cannot  sue  another 
firm  which  has  the  same  common  partner :  2  Lindley  on  Fart- 
nenhip  (3rd  Ed.),  973.  All  co-contractors  should  be  joined: 
Kendall  v.  Hamilton  (j) ;  Mainwaring  v.  Newman  (k) ;  Druiff 
V.  Ld.  Parker  (L).  If  the  rule  laid  down  in  these  cases  be  correct, 
then  the  defendants  Mailers  cannot  ask  for  specific  performance 
as  against  this  defendant ;  or,  if  they  do,  the  Court  will  only  grant 
it  on  certain  terms;  nor  can  the  plaintifib  recover  damages  against 

(/)  3  De  G.  P.  Jt  Jo.  907 ;  31  L.J.  (i)  3  A.J.R.  43. 

CL)  83.  (i)  4  Ap.  Ca.  604;  48  L.  J.  (O.P.)  705. 

ig)  L.B.,  18  Eq.  683 ;  43  L  J.  (Cb.)  (£)  2  B.  Jb  P.  120. 

704.  (0  37  L.  J.  (Ch.)  241. 
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F.  c.  him.    The  contract  permits  a  deficiency  up  to  a  (^rbun  amoont, 

1886  but  any  further   deficiency  would  be  outside  the  contract,  and 

MacBain  therefore^  the  rate  of  compensation  would  not  fall  within  any  of 
Mailer  *'^®  provisions  of  the  contract.  "  More  or  less  "  is  capable  of  ascer- 
taining or  representing  a  definite  number ;  on  that  assumption 
the  contract  says  that,  up  to  that  certain  number,  the  defidency 
is  to  be  paid  for  at  a  certain  rate ;  but,  if  the  deficiency  goes  be- 
yond, then  the  contract  no  longer  applies,  and  damages  must  be 
assessed  at  such  rate  as  a  juiy  may  say  would  be  fair;  the  jury 
have  found  SI.  lOa.  as  the  measure  of  damages.  In  Ftnimm  v. 
EiU  (m),  it  was  decided  that  the  words  ''more  or  less"  would  not 
cover  a  deficiency  of  200  acres  in  a  sale  of  400  acres.  WhiMemm 
V.  Whittemore  (n).  In  this  last  case,  it  was  held  that  the  con- 
dition as  to  errors,  misstatement,  or  omission,  only  applied  to 
small  errors,  and  not  to  a  large  deficiency. 

Purves,  Hood  and  OoldamUh  for  the  defendants  Mailers— The 
action  is  wrong  in  form.  McGregor  must  be  joined  as  a  co- 
plaintiff  in  the  claim,  as  he  is  a  member  of  the  purchasing  firm. 
The  Annual  Practice  (1886-1886  p.  211),  quoting  from  Pollock  on 
Partnership,  lays  down  this  rule: — "  Actions  between  a  firm  and 
one  of  its  members,  or  between  two  firms  having  a  common 
member,  which  are  allowed  by  the  law  of  Scotland,  remain,  it  is 
<;onceived,  inadmissible  in  England."  And  the  rule  is  laid  down 
thus  in  Dicey  on  Parties  (p.  266),  "All  persons  who  are  partners 
in  a  firm  at  the  time  when  a  contract  is  made  by  or  on  behalf  of 
a  firm,  should  be  joined  in  an  action  for  the  breach  of  it."  This 
action  is  a  common  law  action,  the  common  law  rules  must  apply, 
and  the  plaintiffs  ha^^e  consequently  proceeded  in  a  wrong  form. 
The  counterclaim  is  a  claim  founded  on  equitable  grounds,  and 
the  common  law  rules  of  nonjoinder  do  not  apply.  In  Equity, 
when  a  question  arose  as  to  parties,  there  was  always  a  prayer 
for  dissolution  of  partnership.  The  contract  must  be  sued  upon 
as  an  entire  contract,  and  is  not  severable  so  as  to  enable  the 
plaintifis  to  sue  for  three-fourths  of  the  damages  sustained,  the 
other  fourth  not  being  claimed  because  McQregor  is  liable  for  that 
On  the  question  as  to  the  meaning  of  "  more  or  less/'  it  must  be 

(m)  2  R«8B.  570.  (n)  L.R.,  8  Eq.  603. 
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xead  as  applying  to    something  within  the  contract^  as  the  po, 

eontract  has  never  been  disaffirmed,  and  stands  at  the  present.  1886 

The  contract  might  have  been  avoided  in  the  first  instance,  by  MacBadt 
reason  of  the  deficiency.  But  instead  of  that,  the  plaintiffs  have 
taken  possession  under  the  contract,  and  bring  these  proceedings 
thereunder.  All  the  cases  cited  were  cases  where  the  contract 
had  been  disaffirmed;  and  do  not  apply.  The  words  **  more  or 
leas"  apply  to  the  mode  of  estimating  the  number,  and  do  n6t 
constitute  a  warranty  that  there  were  12,000  cattle.  The  same 
words  apply  to  the  deficiency  of  horses  and  sheep;  and  the 
plaintiffs  consented  to  the  rebate  as  provided  in  the  contract, 
without  any  demur.  In  the  case  of  O'DonneU  v.  O'Shanaasy  (o) 
an  exactly  similar  contract  was  in  dispute ;  and  it  was  held  by 
Molesworth,  J.,  that  the  parties  were  restricted  to  an  abatement 
at  the  price  fixed  in  the  contract.  In  Durham  v.  Legard  (p)  the 
difference  between  land  contracted  to  be  sold,  and  the  land 
actually  sold,  amounted  to  some  10,000  acres  through  a  mistake ; 
and  it  was  held  that  the  purchaser  was  not  entitled  to  specific 
performance  with  a  proportionate  abatement  for  the  deficiency, 
but  that  he  could  only  enforce  the  contract,  on  payment  of  full 
price,  or  rescind  the  contract.  When  there  is  provision  made  in 
the  contract  itself  for  compensation  in  respect  of  error  or  mistake, 
the  remedy  is  under  such  provision:  Bos  v.  Helsham  (g);  Palmer 
v.  Johnson  (r).  In  order  to  give  effect  to  the  words  "  more  or 
less,"  they  must  be  considered  to  apply  to  all  deficiencies ;  if  the 
deficiency  is  extravagantly  large,  then  the  proper  course  would 
be  to  disaffirm  the  contract.  While  the  contract  exists,  the  pro- 
visions of  that  contract  must  be  applied  to  ascertain  the  actual 
rate  or  mode  of  making  payments.  [They  were  stopped  by  the 
Court  on  the  question  of  fraudulent  misrepresentation.] 

Dr.  Madden,  in  reply — There  was  a  bold  misstatement  of  a 
matter  of  fact,  and  the  jury  have  found  that  the  plaintiffs  were 
induced  to  buy  by  that  misstatement ;  that  at  once  shows  that  the 
question  of  misrepresentation  in  this  case  was  one  which  should 
have  been  left  to  the  jury :  Per  Bowen,  L. J.,  in  Smith  v.  Land  dtc, 

(o)    ArguB  14th  Sept.  1882.  (9)   L.B.,  2  Ex.  72;  36  L.J.  (Et.)  20. 

(p)    34BeaT.dll;   34  L.J.  (Cb.)  589.        (r)  13'Q.B.D.  351;  53L.J.  (Q:B.)3S4. 
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F.  a  Cwyoration  («).    "  It  is  in  every  case  a  question  of  fact  whether 

1S86  a  person  was  induced  to  buy  by  a  particular  representation.** 

MacBain      Although,  before  the  contract,  one  defendant  signifies  that  hifi 
..  ^-  opinion  is  that  the  number  of  cattle  stated  by  the  other  defen- 

dants is  too  large,  yet,  as  he  signs  the  contract  containmg  the 
misrepresentation,  and  as  by  that  misrepresentation  the  plainti& 
i^e  induced  to  buy,  he,  as  well  as  his  partners,  must  be  held  liable^ 
If  the  words  "  more  or  less"  have  the  meaning  which  the  defen- 
dants place  upon  them,  then  they  refer  to  any  deficiency  whatso* 
ever,  which  is  absurd.  [Williams,  J.  If  the  deficiency  is  large 
you  may  disaffirm  the  contract ;  but,  if  you  affirm  the  contract, 
your  remedy  is  confined  to  the  compensation  clause.]  Fry  on 
Specific  Performance  532,  refers  to  the  rule,  in  the  following 
terms: — ^*' Where  the  vendor  has  not  substantially  the  whole 
interest  he  has  contracted  to  sell,  he,  as  we  have  seen,  cannot 
enforce  the  contract  against  the  purchaser,  yet  the  purchaser  can 
insist  on  having  all  that  the  vendor  can  convey,  with  a  compensa- 
tion for  the  difference."  [HoLROYD,  J.  That  does  not  touch  com- 
pensation outside  the  contract.]  It  contemplates  only  a  small 
deficiency;  when  that  deficiency  is  exceeded,  the  clause  goes 
altogether.  The  case  of  O'Donnell  v.  O'Shanassy  (t)  cited  from 
the  Argua,  never  appeared  in  the  Law  Reports,  and,  I  am  in- 
formed by  the  counsel  who  were  engaged  in  the  case,  that  the 
question  of  "  more  or  less"  never  arose  at  all.  The  case  of  Bos 
V.  Eelsham  (v),  and  Palmer  v.  Johnson  (w),  did  not  deal  with 
the  consideration  of  a  compensation  clause  resembling  the 
clause  under  dispute ;  they  refer  merely  to  cases  of  *'  error  or 

mistake." 

Cur,  adv.  vuit 


u 


Per  Curiam  (x).    The  statement  of  claim  in  this  case  sets  forth 
*»  two  claims,  or  causes  of  action.    One  founded  on  contract  for  the 

.  sale  by  the  defendants  to  the  plaintifis  of  a  station  in  Queens- 

^  land,  and  the  other  founded  upon  an  alleged  fraudulent  misrepre- 

sentation of  the  defendants,  by  which  the  plaintiff  were  induced 
to  become  purchasers  of  the  station.    The  jury  found  specifically 

(«)    2SCh.  D.  atp.  16.  (w)    13Q.B.D.361;63L.J.  (Q.R)348. 

(0   Argus,  14th  Sept.  1882,  (»)    HionrBOTHAtf,   Wuxjams,   aad 

(r)    L.R.,  2Kx.  72;  36  L.J.  (Ex.)  20.      HoLEOYD,  JJ. 
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upon  various  special  issues.    The  learned  judge  reserved,  for  the  ^^ 

eonsideration  of  the  Full  Court,  certain  points;  and  he  reserved  ^        1886 
leave  to  either  party  to  move  for  judgment  as  to  the  whole  or  any       MacBain 
part  of  the  case.  ^,^^^^ 

The  findings  of  the  jury  will  bind  the  parties,  as  being  the  true 
inferences  to  be  drawn  from  the  facts  involved  in  the  questions 
asked  of  the  jury,  and  will  thus  control  the  Court  in  considering 
how  the  verdict  should  ultimately  be  entered.  The  Full  Court 
in  dealing  with  the  points  reserved,  will  not  interfere  with  any 
of  the  findings ;  but  it  may  and  will  consider,  with  reference 
to  question  2,  whether  there  was  any  evidence  upon  which  the 
jury  could  reasonably  act.  See  per  Mellor,  J.,  HoIUtis  v.  Fowler  (y) 
and  Urquhart  v.  M'Pheraon  (z). 

The  following  are  our  answers  to  the  inquiries  on  certain  of  the 
points  reserved : — Question  (1). — Whether  McGregor  should  have 
beenjoinedas  plaintiff  in  claim  and  counterclaim?  Answer:  Having 
regard  to  the  next  question  (No.  2)  we  do  not  think  it  necessary 
to  answer  this  question.  Question  (2). — Whether  there  is  any 
evidence  of  fraudulent  representation  fit  to  be  submitted  to  the 
jury  ?  Answer :  This  question  was  intended  to  include,  and  has 
been  treated  in  the  arguments  as  including,  the  consideration  o  f 
all  the  elements  of  a  cause  of  action  for  false  and  fraudulent 
representation. 

There  is  no  evidence,  in  our  opiAion,  of  the  misrepresentation 
by  all  or  any  of  the  defendants,  of  an  existing  material  fact.  The 
number  of  unmustered  cattle  on  this  extensive  station  was  known 
to  all  the  parties  to  this  contract,  to  be  a  matter  of  uncertain 
opinion  upon  which  the  defendants  differed  amongst  themselves. 
It  was  so  presented  by  the  defendants  to  the  plaintiflSs,  who  were 
fully  aware  of  the  conflicting  opinions  of  the  defendants,  and  of 
the  sources  from  which  each  of  the  defendants  formed  his  opinion. 
We  are  also  of  opinion  that  there  was  no  evidence  upon  which  . 
the  jury  could  properly  find  a  verdict  either  of  fraud,  or  of  reck- 
lessness equivalent  to  fraud  in  its  effects  and  in  the  liabilities  it 
imposed  on  the  part  of  the  defendants,  or  any  of  them. 

Question  (3). — ^Whether  McGregor's  knowledge  is  not  an  answer 
to  the  action  ?    This  question  was  intended  to  apply,  and  was 
<|r)  L^K.,7E.JbI.  App.atp.772;  44L.J.(Q.B.)atp.l78.     (z)  3 Ap.Ca.atp.835-6. 
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f'O'  treated  in  the  argument  as  applying,  to  that  part  of  the  statement 

1886  of  claim  which  relates  to  a  fraudulent  representation.    Having 

MacBaik      regard  to  our  answer  to  question  No.  2,  we  do  not  think  it 
Maildl       i^ecessary  to  answer  this  question. 

Question  (4). — Does  or  can  the  compensation  clause  apply  to  & 
deficiency  of  the  present  kind  t  Answer :  The  fifth  clause  of  the 
contract,  called  the  compensation  clause,  applies,  in  our  opinion,  to 
a  deficiency  of  the  kind,  and  to  the  extent  proved  in  this  case. 

Question  (5). — To  what  extent  of  deficiency  or  surplus  is  the 
compensation  clause  applicable  ?  Answer :  We  think  that  the 
clause  is  applicable  to  the  full  extent  of  the  deficiency  proved, 
namely,  3086  cattle,  and  not  merely  within  the  limits  indicated 
by  the  terms  "  more  or  less,"  whatever  may  be  the  meaning  of 
those  words  in  this  contract. 

Question  (6). — The  purchasers  having  affirmed  the  contract, 
and  taken  the  benefit  of  it,  are  they  bound  by  condition  (6)  as  to 
any  deficiency  ?  Answer :  The  purchasers  not  having  disaffirmed 
the  contract,  when  they  became  aware,  after  delivery,  of  the 
extent  of  the  deficiency,  and  having  taken  the  benefit  of  the 
contract,  are  bound,  in  our  opinion,  by  condition  (5)  as  to  the 
whole  actual  deficiency. 

Solicitors  for  plaintiffs :  Taylor,  BucJdand  A  CkUes. 
Solicitors  for  defendants  Mailers :  MaUeaon^England  Jt  Stewart. 
Solicitors  for  defendant  McGregor :  Brake  &  Gfair, 

W.  H.  M. 


Jtme  16-21  • 


F.a  In  THE  Mattes  of  thb  << TRANSFER  OF  LAND  STATUTE"  and  nr  the 

Matter  oj  the  Apfuoation  of  JOHN  BENN  akd  BIGHARD  GRIOB. 

"  Transfer  of  Land  Statute,"  8,  17,  wh-aecs.  (1)  and  (6)— TVurtew  of  fee  aimpk, 
without  power  qf  aale^Bight  to  bring  land  under  ike  AcU 

Trastees  in  fee  of  land,  not  having  power  of  sale,  are  "  owners,"  within  the 
meaning  of  sec.  17.  subseo.  (1),  and  entitled  to  bring  land  under  the  operation  of 
the  Stotute. 

Summons  by  the  applicants,  John  Benn  and  Richard  Grice,  to 
the  Registrar  of  Titles,  to  substantiate  and  uphold  the  grounds 
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of  his  refosal  of  an  application  made  to  bring  certain  land  under  f.  c. 

the  "  Tranafer  of  Land  Statute!'  1886 

The  ground  upon  which  the  application  was  refused,  was  that         }~ 

the  applicants  were  not  the  owners  of  an  estate  in  fee  simple  in    ^   "The 
,    1  ,     ,  •  1.1  Transfer  of 

the  land  applied  for,  within  the  meaning  of  sec.  17,  sub-sec.  (l),of         Land 

ihe  "  Transfer  of  Land  Statute  "  (No.  301).    It  appeared  that  the      ^""^^r* 

applicants  were  seised  in  fee,  as  trustees,  but  were  not  trustees  ^^^^  *  Geicb. 

for  sale  of  the  land. 

Neighbour,  for  the  Registrar — The  applicants  in  this  case  were 
seised  in  fee,  but  were  trustees  not  having  a  power  of  sale,  and 
consequently  the  Registrar  refused  to  bring  the  land  under  the 
Aet,  on  the  ground  that  they  were  not  included  in  that  class  of 
persons  who  are  entitled  to  bring  land  thereunder.  By  sec.  17 
ihe  classes  of  persons  who  can  bring  land  under  the  Act  are 
defined.  By  sub-sec.  (1),  any  person  claiming  to  be  the  owner  of 
the  fee-simple,  either  at  law  or  in  equity ;  and,  by  sub-sec.  (5), 
famstees  for  sale  of  the  fee-simple,  may  bring  land  under  the  Act. 
An  *'  owner  in  equity  "  is  a  person  who  is  the  beneficial  owner  of 
the  property,  but  whose  legal  estate  is  outstanding  in  a  trustee ; 
aad  such  a  person  would  come  under  sub-sec.  (1).  An  "  owner  at 
law  "  is  a  person  entitled  to  receive  rents  and  profits  of  the  land, 
and  who  has  vested  in  him  the  power  of  disposing  of  such  rents 
and  profits.  Trustees  of  the  fee-simple  certainly  do  not  come 
within  the  definition  of  either  a  legal  or  equitable  ''  owner,"  and 
80  cannot  be  included  in  sub-sec.  (1).  The  words  in  sub-sec  (5) 
are  limited  to  trustees  for  sale  of  the  fee-simple.  That  is 
trastees  for  the  purpose  of  selling ;  but,  if  the  meaning  were  ex- 
tended to  a  trustee  who  had  not  the  power  of  sale,  it  would  enable 
the  trustee  to  commit  a  breach  of  trust.  He  would  have  a  clear 
certificate  of  title,  and  could  deal  with  the  land  as  he  chose. 
[HoLROYD,  J,  The  registrar  has  power  to  lodge  a  caveat,  and  so 
have  the  beneficiaries.]  A  particular  class  of  trustees  is  specified, 
aad,  therefore,  all  other  trustees  are  excluded,  and  there  is  no 
reason  why  the  meaning  should  be  extended.  [Williams,  J. 
The  class  is  limited  to  "  trustees  for  sale,"  because  otherwise,  if 
jOa  were  to  allow  a  trustee  who  had  no  power  of  sale,  to  bring 
the  Und  under  the  Act,  you  might  defeat  the  intention  of  a 
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F.  G.  settlor.]    By  iasning  a  certificate  of  title,  the  whole  intention  of 

1886  ^^^  settlor  might  be  changed. 

In  re 

'*Thb  a' Beckett,  for  the  applicants — ^The  provisions  of  sub-see.  (1) 

Land         of  see.  17  are  wide  enough  to  enable  all  trustees  to  be  registered 

wad*'        tinder  the  Act.     The  words  "  owner  at  law  "  are  clearly  distinct 

Bknn  a  Gbice.  from  "owner  in  equity,"  and,  if  that  sub-section  stood  alone,  it 

would  certainly  include  that  class  of  trustees  in  whom  the  fee 

simple  was  vested.     But  it  is  said  that  sub-sec.  (5)  narrows  the 

meaning  of   sub-sec   (1),  and    limits  the  word  "trustee"  to 

*'  trustee  with  power  to  sell."    Sub-sec.  (5)  means  and  includes 

another  class  of  trustees,  namely  that  class  which  cannot  come  in 

under  sub-sec.  (1),  as  the  legal  estate  is  not  vested  in  them.   It 

merely  includes  trustees  with  power  to  sell,  but  who  have  no 

other  power  at  all.     These  applicants  have  no  power  to  sell,  but 

they  are  seized  in  fee-simple,  and  have  a  right  that  their  title 

should  be  established  by  bringing  the  land  under  the  Act. 

Cur.  adv.  vult 

June  21.  HiGiNBOTHAM,  J.     The  Registrar  of  Titles  has  been  sununoned, 

under  sec.  135  of  the  '*  TraTiafer  of  Land  Statute,"  to  sub- 
stantiate and  uphold  the  grounds  of  his  refusal  to  grant  an 
application  under  sec.  17,  to  bring  land  under  the  operation 
of  the  Act. 

The  applicants  claim  to  be  the  owners  in  fee  as  trustees,  but 
not  trustees  for  sale,  of  the  land  in  respect  of  which  the  applica- 
tion is  made.  The  Commissioner  of  Titles  refused  to  entertain 
the  application,  on  the  ground  that  the  applicants  are  not,  in  his 
opinion,  the  owners  of  an  estate  in  fee-simple,  within  the  mean- 
ing of  sub-sec.  (1)  of  sec.  17.  It  has  been  contended,  for  the 
Registrar,  that  itisnot  the  policy  of  the  statute  that  trustees  should 
be  registered  as  proprietors  of  land,  unless  they  are  trustees  for 
sale  of  the  fee-simple,  and  that  even  then  registration  is,  by  sub- 
sec.  (5),  conditional,  in  a  case  where  a  previous  consent  is 
requisite,  upon  such  consent  being  obtained. 

It  is  necessary,  in  support  of  this  view,  to  interpret  the  word 
"  owner  "  in  sub-sec  (1)  as  meaning  the  beneficial  owner  only,  so 
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AS  to  exelode  a  trustee  from  the  operation  of  that  sub-section.  ^^ 

Bat  this  limitation  is  inconsistent  with  the  words  in  the  same  1886 

sub-section  "  either  in  law  or  in  equity,"  which  clearly  include  fn^e 

the  owner  of  the  legal  estate  only,  as  well  as  the  beneficial  owner.  »pjj^^*^,^^  o^ 
If  we  interpret  sub-sec.  (1)  according  to  the  plain  legal  meaning         Land 

SnrA'nmc 
of  its  terms,  sub-sec.  (6),  interpreted  in  the  same  way,  will  apply  and 

exclusively  to  trustees  who  are  trustees  for  sale  of  the  fee-simple, 
but  who  need  not  have  the  fee-simple  vested  in  them.  The  pro- 
bable policy  of  the  statute  cannot  be  allowed  to  control  the  ex- 
press and  plain  terms  of  the  statute. 

The  Registrar  has  failed,  in  our  opinion,  to  substantiate  and 
support  the  grounds  of  his  refusal  to  bring  the  land  of  the 
applicants  under  the  operation  of  the  statute.  He  will  now  be 
ordered  to  comply  with  the  application ;  and,  under  the  cir- 
cumstauces  of  the  case,  we  deem  it  to  be  just  further  to  order, 
under  sea  72  of  Act  No.  872,  that  he  shall  pay  to  the  applicants 
the  costs  and  expenses  of  and  attendant  upon  this  summons, 
which  will  accordingly  come  out  of  the  asaurance  fund. 

Williams,  J.  I  concur  in  the  judgment  of  the  Court,  but 
with  some  doubt. 

HoLBOYD,  J.  I  also  concur,  but  I  do  not  agree  with  the  view 
of  the  policy  of  the  statute,  which  has  been  submitted  by  the 
learned  counsel  for  the  Registrar. 

Summons,  to  compel  the  Begistrar  of 
Titles  to  register  the  applicants  as 
proprietors  of  the  land,  granted 
with  costs. 

Solicitors  for  applicants :  Smith  &  Emm^rton. 
Solicitor  for  Registrar:  Sutherland,  Crown  Solicitor. 

W.H.M. 
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F.  0.  CHEETHAM  v.  ELLIOTT, 

1886  Fritndly  sode^iu — Jivle  making  governing  body  final  wwrt  of  appeal^JkUrtma- 

June  21  22.  '*^  ^P^^  validity  of  Us  own  act»^**  Friendly  Societies  Act  1877,"  s.  13— Order 

vpon  branch  qf  society  to  increase  rates  of  contribution  in  mode  at  variance  wUh 

rules, 

'  A  rale  giving  to  the  goyerning  and  controlling  body  of  a  friendly  lociety  the 
position  of  inpreme  court  of  appeal  for  the  society,  empowering  it  to  hear  ud 
determine  all  complaints  and  matters  brought  before  it,  and  making  its  deteimini- 
tion  final  and  binding — does  not  make  such  governing  body  judge  in  Its  own  csnie, 
to  determine  the  validity  of  its  own  acts,  where  the  trustees  of  a  branch  of 
the  society  dispute  the  validity  of  an  order  made  upon  them  by  such  goveniiDg 
body. 

Where  the  Government  Statist  has,  under  sec.  13  of  the  "  Friendly  SocieUa 
Act  1877,"  made  his  report  upon  a  valuation  of  the  funds  of  a  friendly  society, 
recommending  an  increase  in  the  rates  of  contribution  to  the  sick  and  funeral  faod 
of  the  society,  the  central  governing  body  of  such  society  cannot,  by  its  order, 
compel  a  branch  of  the  society  to  increase  its  rates  of  contribution  in  a  manner  st 
variance  with  the  rules  of  the  society,  notwithstanding  a  rule  to  the  effect  that  the 
rates  of  contribution  should  be  modified  as  might  be  found  necessary  on  the  report 
of  the  Government  Statist. 

Special  case  for  the  opinion  of  the  Court. 

The  plaintiffs  Joseph  Cheetham,  James  Armstrong,  and 
Benjamin  Nicholson,  trustees  of  the  Hotham  Lodge  of  the 
Grand  United  Order  of  Free  Gardeners,  sued  the  defendants 
Alex.  Elliott,  Alex.  Young,  and  Andrew  Kay,  trustees  of  the 
Grand  United  Order  of  Free  Gardeners,  to  recover  damages 
for  having  been  illegally  suspended  from  their  position  as 
members  of  the  Order.  As  the  question  was  one  of  law,  a 
special  case  embodying  the  facts,  was  stated  for  the  opinion  of 
the  Court. 

The  Grand  United  Order  of  Free  Gardeners  of  Australasia  was 
duly  registered  as  a  friendly  society,  under  the  provisions  of  the 
statutes  relating  to  friendly  societies,  having  a  central  fund  con- 
tributed to  by  all  branches  of  the  society,  within  the  meaning  of 
the  "  Friendly  Sodetiea  Act  1877."  The  Hotham  Lodge  No.  10 
was  a  branch  of  the  society,  within  the  meaning  of  the  statute, 
and  the  general  laws  of  the  society.  The  minimum  weekly  con- 
tribution of  each  member  of  the  Hotham  Lodge,  as  provided 
for  by  the  general  laws  of  the  Order  and  the  branch  rules  of 
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the  society,  was  6d.    The  Government  Statist,  acting  under  the  p- <?S 

provisioDs  of  the  **  Friendly  Societies  Act  1877,"  duly  made  his  1886 

report,  within  the  meaning  of  the  Act,  and  caused  a  valuation,  Ghkithah 
within  the  meaning  of  general  law  48,  of  the  funds  and  condi-  eluoit 
tion  of  the  society  to  be  made,  and  included  the  valuation  in  his 
report,  with  a  recommendation  that  the  then  existing  rates  of 
contribution  to  the  sick  and  funeral  fund  of  the  society,  by  the 
several  branches,  should  be  altered  as  therein  mentioned.  The 
Grand  Lodge  of  the  society  considered  the  report  and  its  recom- 
mendations, which  had  been  forwarded  to  it  in  pursuance  of  the 
Act,  by  the  Government  Statist ;  and,  acting  under  the  general 
laws  of  the  society  and  the  provisions  of  the  statute,  the  Grand 
Lodge — in  order  to  place  the  financial  position  of  the  several 
branches  of  the  society  on  a  sound  footing,  and  to  modify  the 
rates  of  contribution  as  was  necessary  in  order  to  comply  with 
the  recommendation  of  the  Government  Statist — resolved,  on  the 
12th  September  1884,  that  the  report  be  received,  and  that,  in 
order  to  comply  to  a  certain  extent  with  the  report,  certain  Lodges 
be  ordered  to  increase  the  payment  to  the  sick  and  funeral  fund. 
Among  others,  the  Hotham  Lodge  was  directed  to  increase  the 
payments  to  8d.  per  week,  these  rates  to  come  into  force  on  the 
Ist  October  1884.  This  resolution  was  duly  communicated  to 
the  Hotham  Lodge  No.  10.  The  annual  meetings  of  the  order 
are  only  held  in  the  month  of  February  of  each  year,  and  the 
resolution  ref eired  to  was  not  passed  at  an  annual  meeting.  The 
Hotham  lodge  declined  to  comply  with  such  order,  as  being 
beyond  the  powers  of  the  Grand  Lodge.  The  order  has  not  been 
registered  as  a  new  or  amended  rule  is  required  to  be  registered. 
The  Grand  Lodge,  in  November  1884,  ordered  that  a  fine  of 
21.  2«.  should  be  inflicted  on  the  lodge,  for  not  complying  with 
the  order  made  by  the  Grand  Lodge.  The  Hotham  Lodge  de- 
clined to  pay  the  fine,  as  they  considered  the  order  of  the 
Grand  Lodge  illegal.  The  Grand  Lodge  therefore  ordered  the 
suspension  of  the  Hotham  Lodge,  and  further  ordered  that  the 
then  trustees  of  the  Hotham  Lodge  be  personally  responsible 
for  all  property  of  the  Hotham  Lodge,  and  the  tnistees  were 
not  to  use  the  property  of  the  Hotham  Lodge  for  any  purpose 
whatsoever  tmtil  the  Hotham  Lodge  be  relieved  from  suspension. 
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F.c.  The  Grand  Lodge  contended   that,  by  virtue  of   the   general 

1886  rules  and  branch  rules,  which  were  duly  registered  under  the 

Chsrham     provisions  of  the  "  The  Friendly  Societies  Act  1877,"  and  by 
^'  virtue  of  that  Act,  the   Grand  Lodge  was  and   is  duly  con- 

stituted the  paramount  governing  and  controlling  body  of 
the  society,  and,  as  such,  lawfully  and  duly  made  the  order, 
inflicted  the  fine,  imposed  the  suspension,  and  made  the  order 
upon  the  trustees  of  the  Hotham  Lodge  No.  10.  The  Grand 
Lodge  also  contended  that  the  Hotham  Lodge  No.  10  had  com- 
plained to  it,  within  the  meaning  of  the  general  law  26  of 
the  Order,  by  letters  forwarded  from  the  Hotham  Branch  Lodge; 
that  the  Grand  Lodge  had  heard  and  determined  the  complaint 
within  the  meaning  of  rules  26  and  28  of  the  general  laws 
and  by  virtue  of  the  provisions  of  the  "  Friendly  Societies  Act 
1877;"  and  also  contended  that,  by  virtue  of  the  general  rules 
and  branch  rules  and  of  the  provisions  of  the  Act,  the  decision 
and  determination  of  the  Grand  Lodge  concerning  these  matters 
was  final  and  conclusive  on  all  parties. 

The  questions  for  the  opinion  of  the  Court  were  whether  the 
Grand  Lodge  had  the  power  to  make  the  orders  as  mentioned,and 
whether  the  decision  and  determination  of  the  Grand  Lodge  on 
the  matter  was  conclusive  and  final  on  the  parties. 

Should  the  decision  be  in  favour  of  the  plaintiflTs,  it  was  agreed 
that  judgment  should  be  entered  for  the  plaintiflFs,  with  costs, 
and  with  a  declaration  that  the  members  of  the  Hotham  Lodge 
were  entitled  to  all  the  benefits  and  privileges  of  the  society, 
from  the  date  of  the  judgment ;  and  with  a  further  declaration 
that  the  members  of  the  Lodge  were  now  entitled  to  claim  all  the 
benefits  and  privileges  which  they  might  have  claimed  since  the 
date  of  the  order  of  suspension,  in  the  same  manner  and  to  the 
same  extent  as  if  such  order  had  not  been  passed;  and,  in 
addition  to  the  judgment  entered  for  the  plaintiff's,  an  injunction 
be  granted  against  the  trustees  for  the  time  being  of  the 
Grand  Lodge,  from  interfering  with  the  enjoyment  by  the  Hotham 
Lodge  of  all  such  benefits  and  privileges. 

By  the  general  laws  of  the  Order,  the  *' Grand  Lodge"  was  defined  to  mean  a 
central  body  elected  at  the  annual  meeting  of  the  Order  as  a  controlling  power, 
and  for  the  purposes  provided  in  the  laws.      '*  Branches'*  consisted  of  such  mem- 
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ben  as  then  belooged  to  the  Society,  and  sach  persons  as  shonld  from  time  to 
time  beccftne  members  of  the  Branches  controlled  by  the  Grand  Lodge  as  therein 
provided,  and  nnder  and  by  virtne  of  sec.  4  of  the  '*  Friendly  Societiea  Act  1877." 
By  nle  5,  the  Most  Worshipfnl  Grand  Master  was  empowered,  "  at  any  time 
eonndeied  necessary,  to  convene  a  meeting  of  the  officers  of  the  Grand  Lodge, 
and  at  snch  times  (when  required  by  a  resolution  of  a  majority  of  the  officers  pre- 
ant  at  any  meeting)  to  convene  a  special  meeting  of  the  Order,  and  direct  the 
Giand  Secretary  to  sign  all  sammonsee  for  the  attendance  of  the  officers  and  for 
fikiaehes  to  summon  their  delegates  to  be  present  at  such  meetings."  The  same 
officer  was,  by  that  rule,  empowered  to  make  and  award  costs  against  Lodge  or 
members.  By  mle  20,  quarterly  meetings  were  to  be  held;  and  among  the  busi- 
ness to  be  thereat  conducted,  was  **  to  levy  upon  the  members  of  the  Order  for 
dckpayaDd  funeral  donations  when  required,  and  assistance  to  Lodges."  By 
rale  23  it  was  provided  that  "  a  fund  shall  be  formed,  to  be  called  the  Funeral 
Fond  of  the  Order,  out  of  which  all  funeral  donations  paid  by  branches  shall  be 
psid,  BQch  fund  to  be  formed  in  the  following  manner: — The  Grand  Lodge  shall 
be  empowered  to  levy  on  the  Sick  and  Funeral  Fund  of  the  various  branches  to 
thsamoont  of  200^,  according  to  the  number  of  members  good  on  the  books  at 
end  of  quarter  after  registration  of  these  rules,  such  amount  to  be  placed  in  the 
Melboame  Savings'  Bank  to  the  credit  of  the  Trustees  of  the  Order,  and  shall  be 
expended  for  the  purpose  of  the  payment  of  the  funeral  claims  by  the  branches. 
At  &e  end  of  every  quarter,  if  the  fund  should  be  below  the  sum  of  200/.,  the 
Grand  Lodge  shall  levy  on  the  Sick  and  Funeral  Fund  of  each  branch,  according 
to  their  numbers,  to  make  up  the  deficiency,  the  amount  of  such  levy  to  be  paid 
into  the  Grand  Lodge  within  one  month  after  notice  thereof.  Any  branch  neglect- 
ing to  comply  with  this  rule  shall  be  fined  the  sum  of  208."  The  25th  rule 
sppobted  the  Grand  Lodge  officers  as  the  Board  of  Management.  By  rule  26, 
"The  Grand  Lodge  shall  be  the  supreme  court  of  appeal  for  the  Order,  and  shall 
hear  and  determine  all  complaints  and  matters  brought  before  it,  which  determi- 
nation or  decision  shall  be  final  and  binding,  except  in  such  cases  as  may  herein- 
after be  provided,  and  in  accordance  with  the  *  Friendly  Societies  Act  1877.'" 
■Rnle  27  provided  for  the  suspension  of  branches  for  neglect  of  duty,  or  non-pay- 
ment of  Sick  or  Funeral  donations.  Rule  36  appointed  the  Grand  Lodge  the 
npreme  court  of  appeal  to  hear  and  determine  appeals  at  any  meeting  upon 
notice  from  any  member.  Rule  44  provided  that  no  rule  of  the  Society,  or  of  any 
l^nneh  thereof,  should  be  altered  except  at  an  annual  meeting  of  the  Order.  Bole 
46  provided  the  mode  of  procedure  for  altering  rules  as  to  the  notice  and  the 
nsjority  requisite.  Rule  48  provided  for  a  quinquennial  valuation  in  accordance 
with  the  **  Friendly  Societies  Act  1877/'  and  that  a  return  thereof  should  be  made 
to  tiie  Government  Statist,  when  the  rates  of  contribution  or  benefit  should  be 
modified  as  might  be  found  necessary.  By  rule  59  of  the  branch  rules,  branch 
Lodges  were  to  be  under  the  control  of,  and  governed  by  the  Grand  Lodge.  By 
nle  122  it  was  provided  that  *'  Lodges  shall  have  power  to  increase  the  rates  of 
eoniribntions  if  the  funds  are  temporarily  inadequate  to  meet  any  great  pressure 
ordemand;  make  levies;  inflict  fines;  suspend  from  benefits."  According  to  rule  154 
"Ibe  weekly  contribution  of  each  member  shall  be  one  shilling,  out  of  which  not 
I«s  than  sixpence,  except  as  provided  in  rule  60,  shall  be  paid  to  the  Sick  and 
^vaanl  Fund,  together  with  all  interest  from  any  investment  of  such  Fund,  the 
remaimng  one-half  of  the  weekly  contributions,  together  with  balance  of  initiation 
fse,  and  all  fines  and  other  dues,  shall  form  the  Management  Fund,  out  of  which 
*Iudl  be  paid  the  medical  officer  and  chemist,  and  all  expenses  of  management  of 
tbe  Lodge  and  the  Society."  A  new  rule — 164a — was  passed  after  the  complaint 
luiein  arose,  which  increased  the  payment  to  the  Fund  to  sevenpence  per  week 
perttember. 


F.c. 

1886 

Chektham 

V. 

Elliott. 
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r.  c  Hood  (with  him  Forlonge),  for  the  plainti£b — ^The  resoIatiooB 

1886  made  by  the  Grand  Lodge  are  nJUra  vires,  and  not  within  any 

QBxnKAM     powers  conferred  on  it  by  the  rules  of  the  society.     There  is  no 
V-  rule  by  which  any  such  payment  as  that  demanded  by  the  Oiand 

Lodge,  is  provided  for ;  if  it  wished  to  increase  the  payment^  it 
should  have  made  a  new  rule.  The  only  way  in  which  a  branch 
rule  can  be  altered  is  on  the  motion  of  the  branch  itsell  At  the 
annual  general  meeting,  any  alteration  may  be  made,  but,  except 
at  that  meeting,  the  Grand  Lodge  cannot  initiate  any  alterations 
at  alL  It  is  not  contended  that  this  new  r^ulation  was  made  at 
the  annual  general  meeting,  but  it  was  made  under  presumed 
powers  said  to  be  given  by  r.  48,  which  provides  that,  when  the 
quinquennial  report  is  sent  in,  ''the  rates  of  contribution  or  benefit 
shall  be  modified  as  may  be  found  necessary."  But  that  does  not 
give  any  power  to  the  Grand  Lodge  to  levy  further  rates  of  its 
own  free  will  If  it  desire  to  fulfil  the  requirements  made  by 
the  Government  statist,  it  must  pass  a  new  rule  in  the  specified 
and  proper  way,  as  provided  by  sec.  12,  sub-sec.  (2),  of  the 
"  Friendly  Societies  Act  1877  "  (No.  690).  The  levy  here  com- 
plained of  is  quite  outside  the  ordinary  contribution  provided  by 
tlie  existing  rules.  Then  it  is  contended  that,  even  if  the  levy 
has  been  wrongly  made,  the  Grand  Lodge  is  the  final  court  of 
appeal  under  rule  26 ;  and  it  has  given  its  decision  which  binds 
the  plaintiffs.  The  Grand  Lodge  has  no  power  to  make  such  a 
rule  to  bind  the  branches.  Sec.  19  of  the  Act  provides  that  it 
may  make  such  rules,  as  between  the  Order  and  members  thereof; 
but  the  effects  of  a  dispute  between  a  branch  Lodge  and  the  Grand 
Lodge  are  not  therein  provided  for.  In  Re  Coombs  (a)  Parke,  B., 
lays  down  the  proposition  that  "  it  is  contrary  to  reason  that  an 
arbitrator  or  umpire  should  be  sole  and  uncontrolled  judge  in  his 
own  cause."  If  this  rule  does  give  them  power  to  decide  in 
their  own  disputes,  this  Court  will  not  allow  them  to  be  the 
judges  of  their  own  cause.  The  rules  do  not  provide  for  disputes 
between  the  branches  and  the  Grand  Lodge,  under  r.  26,  or,  if  they 
do,  they  are  ultiu  vires.  The  officers  of  the  Lodge  have  here  sat 
as  judges  in  their  own  disputes,  and  given  judgment  in  their  own 
favour. 

(a)  4  Ex.  at  p.  841. 
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Dr.  Madden^  for  defendants — ^The  Orand  Lodge  is  the  govern-  f.c. 

■ing  and  controlling  body  of  the  society;  and  all  rules  are  made  I8S6 

by  them  for  the  different  branches.  They  also  have  the  sole  CHsiraAM 
control  of  what  is  called  the  general  fund.  By  sec.  13  of  the  ^  ^* 
Act,  it  is  provided  that,  once  a  year,  every  society  shall  submit 
its  accounts  to  inspection;  and,  by  sub-sec.  (e)  thereof,  a 
quinquennial  valuation  is  to  be  made — a  quinquennial  valua- 
tion has  been  made;  and,  acting  under  the  recommenda- 
tions therein  contained,  it  has  been  deemed  necessary  to 
make  some  alteration  in  the  rates  of  contribution  to  the  society, 
as  specifically  provided  in  rule  48.  This  increased  rate  was  made 
to  meet  the  obvious  intention  of  the  Act.  Bule  48  and  branch 
nilel22  are  to  be  read  together,  and,  under  their  joint  provisions, 
the  Grand  Lodge  have  acted  within  the  powers  so  conferred. 
Although  a  rule  cannot  be  altered,  except  at  the  annual  general 
meeting,  yet,  as  there  is  a  period  for  which  the  existing  Grand 
Lodge  must  legislate  before  this  meeting  can  take  place,  it  has 
power  to  do  what  is  here  complained  of;  otherwise  the  intention 
of  the  Act  would  be  defeated.  It  was  the  positive  duty  of  the 
Grand  Lodge  to  raise  the  rates,  and  it  has  acted  within  rule  48 
which  provides  that  the  rates  "shall"  be  modified  as  may  be 
found  necessary.  It  was  "found  necessary,"  and  the  Grand 
Lodge  did  modify  the  rates  of  contribution.  There  is  no  new 
taxation;  the  members  are  still  liable  for  only  one  shilling  a 
weeL  [HoLROYD,  J.  What  does  "  modify"  mean  ?]  It  means 
to  change  in  any  way,  not  necessarily  to  reduce,  but  to  make  any 
alteration  in  the  mode  of  contributing.  The  Grand  Lodge  is 
made  the  supreme  court  of  appeal,  and,  by  the  rules  of  the 
society,  the  decision  of  that  court  is  final,  and  cannot  be  appealed 
from.  It  is  authorized  to  deal  with  all  "  matters  and  complaints," 
which  clearly  would  include  such  a  proceeding  as  this. 

Per  Curiam  (&).  The  question  we  have  to  determine  is 
whether  the  Grand  Lodge  officers  of  the  society  had  power  to 
pass  the  resolution  of  12th  September  1884,  by  which  several 
branches  were  ordered  to  increase  their  payments  to  the  sick  and 
faneral  fund,  in  the  proportion  inentioned  in  the  resolution. 
(6)  HiaufBOTfiAM,  Williams,  and  Holroyd,  JJ, 
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r.  c.  The  Court  is  of  opinion  that  the  Qmnd  Lodge  had  not  the  power 

1886         to  pass  the  resolution  requiring  the  Lodges  to  make  the  increase. 

Cheetuaic     ^^  payments  to  the  sick  and  funeral  fund  were  payments  made 

primarily  by  the  branch  lodges ;  and  the  payments  made  werOi  Id 

the  first  instance,  credited  to  the  Order,  and  after  that,  they  were 

credited  to  the  respective  branches. 

The  power  of  the  branches  to  levy  this  rate  is  founded  on 

rule  154,  which  provides  that "  the  weekly  contribution  of  each 

member  shall  be  one  shilling,  out  of  which  not  less  than  sixpence, 

except  as  provided  in  rule  60,  shall  be  paid  to  the  sick  and 

funeral  fund,  together  with  all  interest  from  any  investment  of 

such  fund,"  &a    That  rule  is  clearly  binding  upon  the  members 

of  each  branch.    So  long  as  that  rule  is  in  force,  they  could  not 

pass  any  order  to  increase  demands,  or  vary  the  obligations  of  the 

members. 

And,  by  rule  44,  it  is  provided  that  "  no  rule  of  the  society,  or 

of  any  branch  thereof,  shall  be  altered,  amended,  or  set  aside, 

except  at  an  annual  meeting  of  the  Order,  or  adjournment 

thereof,"  ^c.    The  resolution  of  the  Grand  Lodge  on  the  14th 

September  1884  was  admittedly  not  a  rule  passed  by  the  general 

body  of  the  Order,  nor  at  the  annual  meeting,  and  it  was  not  any 

alteration  in  rule  154. 

It  was  contended  that  the  defendants  had  power  to  pass  thi» 

resolution,  and  give  effect  to  it,  under  rule  48.      That  role 

provides  that 

^An  aotaarial  inyestigation  of  the  conditions  of  the  society  shaU  take  phMse 
once  at  least  in  the  five  years  next  snooeeding  the  Ist  January  1S78,  sod 
again  within  six  months  after  the  expiration  of  every  five  years  sacceeding 
the  date  of-  the  first  valoation.  Saoh  valuation  shell  be  made  either  by 
a  vainer  or  valaere  appointed  by  the  Grand  Lodge,  or  an  actuary  sppointsd 
by  the  Government  Statist,  as  the  Grand  Lodge  may  determine.  If  the  Grand 
Lodge  shaU  fail  to  appoint  a  yaluer  to  value  the  funds  of  the  society  or  any 
Lodge  fund  to  within  six  months  of  the  expiration  of  the  time  for  making  any 
valuation,  it  shaU  be  the  duty  of  the  grand  secretary  ...  to  forwanl 
the  necessary  materials,  as  prescribed  by  and  under  sec.  13  of  the  *IiriemUif 
Societies  Act  1877/  to  the  Government  Statist,  in  order  that  the  valnatioa  may  be 
made  by  an  actuary  appointed  by  him,  when  the  rates  of  contribution  or  benefit 
ahaU  be  modified  as  shidl  be  found  ] 


That  rule  recognises  the  provisions  of  the  "  Friendly  SoeUUea 
Act  1877"  (No.  590),  providing  for  a  quinquennial  valuation  of 
the  funds  of  these  friendly  societies.    It  recognises  the  propriety 
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rf  aitiog  opim tiieGbvenimenbStatifrt's  report  on  the  fUnds  of  the  f.  a 

sodetj,  and  upon  the  report  of  the  valuers;  and,  upon  the  report  I886 

being  presented,  the  rates  of  contribution  from  each  member  are      cumHJM 

io  be  modified  if  necessary.  The  meaning  of  that  is  that  the  rates       „  ^• 

°  Elliott. 

payable  by  members  would  be  re-arranged,  either  by  an  increase 
or  a  diminution  of  the  amount  to  be  paid.  In  the  present  instance, 
the  rate  was  increased. 

It  was  said,  for  the  defendants,  that  the  society  was  bound  to 
modify  the  rates  in  accordance  with  the  report  of  the  Government 
Statist  We  think  that  that  is  so ;  but  it  must  be  carried  out  by 
a  rule  of  the  society,  and  not  by  a  resolution  of  the  Grand  Lodge 
or  governing  body.  K  it  were  a  matter  of  urgency,  the  rules 
provide  a  means  by  which  a  special  meeting  can  be  called  at  any 
tiffle»  to  make  an  alteration  in  the  rules.  The  resolution  of  the 
Grand  Lodge  increasing  the  rates  of  payment  was  invalid,  and 
that  resolution,  and  the  other  resolutions  dependent  upon  it,  bj' 
which  the  Hotham  Lodge  was  suspended,  must  go. 

As  to  the  other  point,  whether  the  decision  of  the  Grand  Lodge 
was  final,  the  defendants  relied  on  rule  26,  which  is  as  follows: — 

"The  Grand  Lodge  shaU  be  the  enpreme  court  of  appeal  for  the  Order,  and 
■bill  hear  and  determine  aU  complainta  and  matters  brought  before  it,  which 
diUiiidnatioa  or  decision  shaU  be  final  and  binding  except  in  such  cases  as 
■17  hereinafter  be  provided,  and  in  accordance  with  the  "  Friendly  Socieiiea  Act 
1877." 

That  only  refers  to  disputes  between  members  and  a  branch 
lodge,  and  not  to  such  a  dispute  as  this.  The  Grand  Lodge  can 
nolbe  the  judge  of  the  validity  of  an  order  that  it  has  made;  for 
it  would  then  be  determining  the  legality  of  its  own  acts. 

He  questions  will  be  answered  in  favour  of  the  plaintiffs.  Li 
ir^ard  to  the  costs,  the  books  with  the  special  case  supplied  to 
two  of  the  judges  have  been  prepared  in  a  careless  and  slovenly 
way,  and  the  exhibits  have  not  been  lodged  with  the  officers 
of  the  Court  till  within  the  last  few  minutes.  Th&  parties 
tte  not  responsible  for  this,  and  they  should  not  be  required 
to  pay  the  coots  of  preparing  those  two  special  cases,  or  of 
forwarding  the  exhibits.  A  direction  will  therefore  be  made 
that  the  ptatntiffs  attorney  shall  himself  bear  the  costs  of  prepor* 
V.LR.,  Vol.  Xn.  AA 
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ro.  ing  Uiose  two  cases,  and  of  filing  the  exhibits,  and  that  he 

1886         shall  not  be  paid  those  costs  by  either  of  the  parties. 

Chsitham 

V.  Judgment  for  plaintiffs. 

Solicitor  for  plaintifl^ :  Kidston. 

Solicitors  for  defendants :  Lyons  Jk  Turner. 

w.  H.M. 


I±  WARD  V.  STEPHENS. 

Jtme^.         Market  wert^Marheta  utahluhed  under  the  "  Local  ChvemvMtU  Act  1874,"  «.  451 

^Bights  <ifpurchaeer  protected. 

A  market  duly  established  by  a  municipal  council  under  and  by  virtue  of  the 
"  Local  Oovemment  Act  1874/'  sea  451,  is  a  market  overt,  so  that  the  property  in 
chattels  told  therein  passes,  though  they  may  have  becm  stolen  from  the  true 


Appeal  from  the  County  Court  at  Wangaratta. 

The  case  showed  that  the  plaintiff  lost  a  cow,  and  subsequently 
found  it  in  the  possession  of  the  defendant,  who  proved  that  he 
had  purchased  it  in  the  corporation  market  yards,  at  a  sale  by 
auction.  Evidence  was  given  showing  that  the  borough  council 
had  made  bye-laws  for  the  regulation  of  the  market,  and  that 
these  regulations  had  been  published  in  the  Govemrrient  Oazette. 
The  market  was  established  under  the  provisions  of  the  "  Local 
Oovemment  Act  1874,"  which  gave  the  council  of  any  munici- 
pality power  to  establish  market  places,  and  construct  market 
houses.  .  The  judge  before  whom  the  case  was  tried,  decided  that 
the  cow  was  the  property  of  the  plaintiff;  that  the  market  in 
which  the  defendant  purchased  the  cow  was  not  a  market  overt; 
and  that  the  purchase  by  such  defendant  in  such  a  mai*ket  gave 
him  no  title  as  against  the  true  owner. 

Isaacs,  for  the  appellant — The  question  here  is  whether  this  is 
a  market  established  by  the  corporation  under  the  provisions  of 
The  "Local  Qovemm^nt  Act  1874"  (No.  506).  If  that  be  con- 
ceded, it  is  a  legally  constituted  market  open  to  the  public,  and 
consequently  a  market  overt  in  which,  by  the  general  rule  of 
English  law,  the  purchaser  acquires  a  good  title  to  property 
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therein  purchased.    Sec.  479  gives  the  borough  power  to  make  ?^ 

regulations  and  bye-laws  for  the  market;  sec.  451  authorises  the  1886 

borough  to  make  a  market.  In  QanLey  v.  Led/widge  (a)  it  was  wajid 
decided  that  the  protection  attendant  upon  a  sale  in  market  stephehs. 
overt  is  not  confined  to  ancient  markets  created  by  charter  or 
prescription,  but  extends  to  modem  markets  established  under 
powers  conferred  by  Act  of  Parliament.  The  market  in  that 
case  was  established  under  12  &  13  Vict.,  c.  97,  sec.  73  (which  sec- 
tion corresponds  to  sea  479  of  our  Act),  and  was  held  to  be  a 
market  overt.  In  Lees  v.  Bayes  (&),  the  question  in  dispute  was 
whether  a  sale  at  a  horse  depository  in  London  was  a  sale  in  a 
market  overt.  There  Jervis,  C.J.,  interprets  market  overt  to  be 
"a  legally  constituted  market"  Tudor' 8  Leading  Cases  vn  Mer- 
eantUe  Law,  at  p.  602,  gives  the  general  rules  relating  to  markets. 
This  market  was  a  legally  constituted  market  open  to  the  public, 
where  any  owner  of  lost  or  stolen  goods  could  at  once  proceed  to 
look  for  them. 

Hood,  for  the  respondent — A  market  overt  can  only  be  created 
by  charter  or  prescription;  and  there  is  no  English  authority 
which  lays  down  any  contrary  rule  of  law.  Petersdorfs 
Abridgment  1441,  n.  3,  recites  the  rule  thus : — *^  No  market  or 
fidr  can  be  holden  without  prescription  or  grant."  Every  market 
is  not  necessarily  a  market  overt.  Protection  to  purchasers  is  by 
old  custom  attached  to  old  markets.  If  every  market  is  the 
same,  the  man  whose  goods  are  stolen,  would  never  know  where 
to  look  for  them. 

Isaacs,  in  reply — In  England,  a  mai-ket  overt  could  be  created 
by  the  Crown ;  and  here  an  Act  of  Parliament  by  and  with  the 
consent  of  the  Crown,  can  do  the  same.  The  case  of  Oanly  v. 
Ledgvndge  (a)  is  approved  in  Delaney  v.  Wallace  (c). 

PsB  Curiam  (d).  This  market  is  a  corporation  market,  estab- 
lished under  the  authority  of  the  ''Local  Government  Act  1874," 

(a)  10  Jr.  E.  (C.L.)  33.  (c)  14  Ir.  R.  (C.L.)  31. 

(6)  IS  C.B.  699;  25  L.J.  (O.P.)  249,  {d)  Higinbotham,  Williams,  and 
nom,  Lte  y.  Bohineon.  Holboyd,  J  J. 

AA2 
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r.  c.  by  the  municipal  council  of  Wangaratta.    It  has  been  ooutended, 

1886  for  the  defendant,  that,  as  he  has  purchased  the  animal  in  that 

wIrd  market,  he  is  entitled  to  such  animal.  The  question  is  wheiher 
STKPiKNa.  *^^®  ^  *  "market  overt,"  within  the  meaning  of  the  English 
decisions  on  that  word.  The  learned  judge  of  the  County  Court 
held  that  it  was  not  a  market  overt,  so  as  to  have  the  effect  o£ 
changing  the  right  to  property  sold  in  it.  We  think  the  judge 
has  arrived  at  an  erroneous  conclusion  in  that  respect  Assum- 
ing the  market  was  proved  to  be  a  corporation  market,  established 
under  an  Act  of  Parliament,  viz.,  the  "  Local  Qovemmmt  Ad 
1874,"  by  the  local  authorities,  and  that  it  was  open  to  the 
public,  and  a  legally  constituted  market,  then  it  must  be  held  to 
be  a  "  market  overt."  Then  the  rule  of  law  applies  that  the 
property  passing  in  such  a  market,  belongs  to  the  purchaser. 

Appeal  aUowed  with  coiis. 

Solicitor  for  the  appellant :  Fox. 
Solicitor  for  the  respondent :  MUes. 

W.  H.  M. 


F.  c.  LANE  V.  CASEY. 

June  23,         "The  Dog  Act  1884,"  as,  20,  2^— Injury  by  dog— Action  in  Supreme  Court-- 

Scienter — Practice — "Judicature  Act  1883,"  a.  10,  mbs,  10 — Power  qf  judge  to 

refer  questions  of  law  to  the  Full  Court,  before  trial  of  issues  of  fact. 

In  an  action  in  the  Supreme  Court  to  recover  damages  in  respect  of  injuries 
inflicted  by  a  dog,  it  is  still  necessary  to  allege  and  prove  scienter, 

**  The  Dog  Act  1884,"  sec.  20,  applies  only  to  proceedings  before  justices  for  a 
penalty,  or  to  recover  compensation  for  the  actual  damage  done. 

Where  questions  of  law  are  raised  upon  the  pleading,  a  judge  may,  before 
trial  of  the  issues  of  fact,  order  that  the  questions  of  law  be.  referred  to  the 
-     FuU  Court. 

Order  ref ering  to  the  Full  Court  an  issue  of  law,  before  trial  of 
the  issue  of  fact.  The  action  was  to  recover  damages  for  injuries 
sustained  from  the  bite  of  a  dog  belonging  to  the  defeadant. 
The  statement  of  claim  alleged  that  the  plaintiff  wa3  attacked 
and  bitten  by  the  dog,  and  was,  by  reason  of  such  injtiries,  pre- 
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vented  from  carrying  on  his  business  as  hotelkeeper,  and  had  to  f-  €. 

employ  others  to  do  it  for  him.    The  plaintiff  claimed  10002.  isea 

The  defendant,  inter  alia,  objected  that  the  statement  of  £][^ 
daim  was  bad,  inasmuch  as  it  did  not  allege  that  he  knew  that 
the  dog  was  of  a  fierce  and  mischievous  disposition.  The 
plaiiitiff,  in  his  reply,  alleged  that,  by  reason  of  sec.  20  of  "  The 
dog  Act  1884''  (No.  809),  it  was  not  necessary  to  set  out  Or 
prove  such  knowledge. 

The  question  was  referred  to  the  Full  Court  by  order  of  Cope, 
J^  sitting  as  the  Court,  to  have  it  determined  before  the  issues  of 
fact  were  tried  by  a  jury. 

MUcheU,  for  the  plaintiff — This  is  a  reference  to  the  Full 
Couit.  [HoLROTD,  J.  Has  a  judge  any  power,  when  a  point 
has  been  set  down  for  argument,  to  refer  it  to  the  Full  Court 
before  trial.  Williams,  J.  The  judge  may  make  an  order  to 
set  a  point  down  to  be  heard  by  the  Full  Court,  but  he  has  no 
power  to  pass  it  on;  he  must  reserve  a  question  for  the  con- 
rideration  of  the  Full  Court.]  Ord.  XXXVI.,  r.  39,  and  Ord. 
XXV.,  r.  2,  provide  that  such  questions  may  be  referred,  before 
the  issues  of  fact  are  tried.  [Holrotd,  J.  Rule  39  of  Ord. 
XXX VL  refers  to  questions  reserved  "at"  the  trial;  this  question 
comes  up  "before"  the  trial.  Ord.  XXV,  r.  2,  contains  no 
provision  for  referring  either  points  or  cases  to  the  Full  Court. 
HiQiKBOTHAM,  J.  Sub-sec.  (10)  sec.  10  of  "  The  Judicature 
Act  1883,"  gives  a  large  power  to  the  judge  sitting  in  Chambers, 
to  refer  matters  to  the  Full  Court;  but  should  not  papers 
and  pleadings  be  served  upon  the  judges?  This  question 
eomes  out  in  the  form  of  a  demurrer,  and  under  the  old  practice 
the  demurrer  book  had  to  be  served.]  Sub-sec.  (10)  certtdnly 
gives  the  Court  jurisdiction  to  hear  this  question  in  its 
present  form,  but  the  Bules  make  no  provision  as  to  service  of 
papers  or  pleadings  in  such  a  matter,  and  in  Chitty  ArMold^s 
Praetice,it  is  said  that  there  is  nothing  in  these  Bules  analogous  to 
tin  demurrer  book.  If  a  judge  had  no  power  to  refer  a  question 
of  law  to  the  Full  Court,  before  trial,  the  object  of  the  Rules 
wendd  be  defeated,  as  the  parties  would  have  to  go  through  the 
form  of  a  triid  in  order  to  have  the  question  reserved,  and  there 
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F.  a  IS  special  provision  made  for  the  decision  of  a  question  of  law, 

1886         before  issues  of  fact  are  tried. 

Lahs 
r.  Per  Curiam  (a).    We  think  that  sec.  10,  sub-sea  (10),  of  the 

^  Judicature  Act "  confers  on  a  single  judge,  whether  sitting  as 

a  Court  or  in  Chambers,  power,  subject  to  the  provisions  of  the 

Act,  to  refer  any  kind  of  business  to  the  Full  Court.    We  will 

hear  this  case. 

Mitchell,  for  plaintiff— The  question  is  whether  sec.  20  of  "  Th6 

Dog  Act  1884"  (No.  809)  does  away  with  the  necessity  of 

proving  ecientei*  in  an  action  for  injuries  occasioned  by  the 

attack  of  a  dog.    This  section  provides  that: — 

*'  If  any  dog  attack  worry  or  chaao  any  penon  or  any  horse  cattle  or  sheep  the 
owner  of  eneh  dog  ehaU  on  proof  thereof  forfeit  and  pay  a  penalty  of  not  more 
than  5^,  and  notwithstanding  the  recoyery  of  snoh  penalty  saoh  person  or  the 
owner  of  snch  horse  cattle  or  sheep  if  he  be  the  complainant  may  recover  from  the 
owner  of  each  dog  a  snm  of  money  as  compensation  for  any  aotnal  damsge 
occasioned  by  snch  dog.  It  shaU  not  be  necessary  to  prove  a  previous  mis* 
ohievons  propensity." 

These  last  words  do  away  with  the  old  doctrine  of  scienter.    The 

object  of  the  Act  is  to  impose  duties  and  liabilities  on  the  owners 

of  dogs,  and  to  give  rights  and  privileges  to  those  who  may  be 

injured  by  dogs.    Sec.  24  provides  that: — 

'*  All  offences  against  this  Act  shaU  be  heard  and  determined  and  aU  fines  end 
penalties  in  respect  thereof  shaU  be  awarded  and  imposed,  and  the  value  of  sny 
dog  improperly  destroyed  and  the  damage  for  any  injury  occasioned  or  done  by 
any  dog  as  hereinbefore  mentioned  shall  be  ascertained  and  recovered  in  a 
summary  way  before  two  justices." 

That  provides  that  a  person  may  bring  an  action  for  penalties 
and  for  damages  also.  The  question  is  whether  this  sec.  24  gives 
a  cumulative  or  exclusive  remedy.  The  principle  is  laid  down  in 
CcUes  V.  Knight  (b),  that  the  jurisdiction  of  the  Superior  Courts 
may  be  ousted  by  the  clear  intention  of  the  Legislature.  There 
is  a  distinction  in  this  case,  as  the  Legislature  merely  provides  a 
mode  of  procedure.  If  a  man  desires  to  proceed  for  penalties,  he 
may  do  so,  and  he  also  has  a  right  to  go  to  the  Supreme  Court 
[HoLROTD,  J.  If  you  go  for  "  actual  damage,"  you  are  bound  by 
sec  24;  if  you  go  outside  that  section,  you  must  prove  sdeifUer.] 
(a)  HianYBOTHAM,  Williams,  and  Holbotd,  JJ.  {h)   3  T.R.  442. 
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If  a  man  could  prove  10002.  "  actual  damage/'  he  could  recover  it  f.  c. 

before  the  justices.  1886 

Lake 
Dr.  Maddef^y  for  the  defendant  —  The  Legislature,  merely  *• 

recognising  the  fact  that  one  of  two  innocent  persons  should 

suffer,  has  placed  upon  owners  of  dogs  the  obligation  of  taking 

due  care  of  keeping  them  quiet  and  harmless.    Sec.  20  provides 

both  for  penalty  and  for  compensation  being  recovered;  and  if 

the  complainant  be  the  person  who  has  been  attacked,  then  he 

may  have  damages  assessed  by  justices.    The  simple  method  of 

nonproof  of  ownership  and  scienter  is  adopted  to  keep  down 

expenses  J  and  that  is  the  benefit  the  injured  persons  receive.    If, 

however,  anything  beyond  actual  damage  (which  means  the  cost 

of  replacing  sheep  or  cattle  or  horse  lost  or  injured  through 

attack  of  dog)   is  sought,  such  as  prospective  or  sentimental 

damages,  then  the  plaintiff  is  relegated  to  the  old  common  law 

fonn  of  action,  and  must  prove  sdeTUer.    The  Act  could  never 

have  contemplated  a  complaint  tried  before  two  justices  for  the 

recovery  of  30002.  as  loss  of  business. 

HiQiNBOTHAM,  J.  The  question  raised  by  this  case  is  whether 
a  plaintiff,  in  an  action  in  this  Court,  should  disclose,  in  his  state- 
ment of  claim,  that  the  dog  was  of  a  mischievous  disposition,  to 
the  knowledge  of  the  owner.  The  affirmative  of  this  proposition 
must  be  maintained;  and,  in  any  action  in  this  Court,  it  is  neces- 
sary that  the  statement  of  claim  should  allege  that  the  dog  was 
of  a  fierce  and  mischievous  disposition,  in  order  to  entitle  the 
plaintiff  to  obtain  judgment  against  the  owner. 

Sec  20  creates  a  new  liability,  and  provides  that  the  owner 
of  a  dog  shall  be  liable  to  a  penalty ;  and  the  person  injured  may, 
in  addition,  obtain  compensation  for  any  actual  damage;  the 
proceedings  to  be  taken  in  a  summary  way  before  two  justices. 
In  such  proceedings,  it  shall  not  be  necessary  to  prove  a 
knowledge  in  the  owner,  of  a  previous  mischievous  propensity  in 
the  dog. 

But,  if  the  injured  person  seeks  to  obtain  prospective  damages, 
although  be  has  the  right  to  come  to  this  Court  to  do  so,  he  must 
prove  ecieTUer  on  the  part  of  the  owner,  to  entitle  him  to  damage 


Digitized  by  VjOOQIC 


584  SUPREME  tMDTnESr :  TICTOBI A.  tF^JUllt. 

F.o  stall.    This  ifliihe  iieoesiuiry^effart  dEfttie  tw3^^                As^he 

1886  plaintiff  has  not  limited  hia  claim  to  actual  dajm^,  and  Iuib  .not 

£^  alleged  scienter,  this  statement  of  claim  is  bad,  and  judgment 

^'  imurt  be  given  for  defendant. 

Wjmjjjssy  J.    I  concur. 

HoLROTD,  J.  I  concur  in  the  judgment  delivered,  and  only 
wish  to  add  that,  whatever  may  be  the  meaning  of ''actual 
damage,"  proceedings  by  virtue  of  sec.  20,  whether  to  recover 
penalty  or  damage,  should  be  taken  under  section  24.  Whether 
the  remedy  there  given  is  cumulative  or  not,  it  is  still  necessary 
to  prove  scienter  where  any  injury  is  donq,  and  an  ''action*  w 
brought  for  such  injury. 

T^oint  of  law  decided  in  favour  of  defmiofiiL 

HiGiNBOTHAM,  J.  It  will  be  necessary  to  draw  up  the  Order, 
embodying  the  decision  of  this  Court  in  that  Order,  and  showing 
what  were  the  points  reserved. 

Solicitors  for  plaintiff:  Budd. 

Solicitors  for  defendant :  Casey  Jk  O'HaUoran. 

W.H.M. 


p.  0.  CAMPBELL  V.  KERR. 

J^J^  Timber— Covenant  not  to  cut  Uve  or  dead  timber— Meaning  qf  vford  "tMa^-- 
'  PracHce— Right  to  begin  vhere  pohUi  reeerved. 

In  a  covenant  not  to  cut  down,  doting  the  term  of  a  lease,  any  of  the  lite  or 
dead  timber  upon  the  land,  except  dead  timber  for  firewood  to  be  conramed  oa 
the  B^tid  land,  the  word  "  timber"  mnst  be  construed  to  include  all  trees  except 
scrub,  and  is  not  limited  to  trees  *'  fit  or  ordinarily  used  for  building  puipoaes,** 
unless  a  contrary  intention  appears. 

Bruce  v.  Atkine  (1  W.  &  W.,  E.  141)  not  followed  on  this  point. 

As  a  general  rule  of  practice,  in  all  proceedings  on  points  reperved^  the  plaintiff 
has  the  right  to  begin. 

Question  reserved  for  the  consideratioii  of  the  Full  Cowci 
This  action  was  to  recover  damages  for  breach  of  a  oovenaiit 
tn  a  lease  wherein  the  d^endttnt  covenaated  that  he  ^oold  Mt 
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or  dead  timber ;  growing  or  being  upon  the  land,  except  dead  1886 

timber  for  ^ewood  to  be  eonsomed  npon  the  said  land."    The      cj^msuu 
defendant  denied  his  liability,  and  pidd  40Z.  into  Court    The        ^  ** 
ease  was  tried  before  Williams,  J.,  and  a  special  jury.    The  jury 
foimd  a  verdict  for  the  plaintiff,  and  assessed  the  damages  at  862. 
16a    They  also  found  that  the  timber  which  the  defendant  had 
cot  was  not  timber  which  ^as  "fit,  or  which  was  ordinarily  used, 
for  boilding  purposes ;   also,  that  there  was  no  such  timber  upon 
the  land  at  all.     The  learned  judge,  at  the  trial,  reserved  for  the 
Court  the  question  whether  timber  which  was  not  fit,  and  which 
eoald  not  reasonably  be  used,  for  building  purposes,  was  timber 
-within  the  meaning  of  the  covenant. 
There  was  a  preliminary  contention  as  to  the  right  to  begin. 

Feb  Cukiam  (a).  We  think  it  desirable  that  a  definite  course 
should  be  established,  and  therefore  we  make  it  a  general  rule 
that,  in  all  proceedings  on  points  reserved  for  the  consideration  of 
the  Full  Court,  the  plaintiff  shall  commence. 

MikkeU,  for  the  plaintiff — The  contention  of  the  plaintiff  is 
<iatthe  word  "timber"  must  here  be  used  in  its  popular  sense, 
as  applying  to  all  trees,  and  is  not  confined  to  timber  which  is 
med  for  building  purposes.  The  word  does  not  bear,  in  this 
country,  the  limited  meaning  it  bears  in  {England ;  and,  even 
in  England,  that  restricted  meaning  may  be  varied ;  Hony- 
wod  V.  Honywood  (6).  Undoubtedly  by  the  common  law 
of  England,  "  timber "  is  confined  to  three  kinds  of  trees, 
the  oak,  ash,  and  elm ;  but  that  rule  of  law  is  not 
applicable  to  this  colony,  where  the  word  is  always  used  in  its 
irider  and  more  popular  sense.  By  the  colonial  Legislature, 
^  word  **  tree ''  is  only  used  in  those  Acts  of  Parliament  which 
bare  been  transcribed  from  English  Acts;  in  all  local  legislation 
the  word  "timber"  is  used.  If  Parliament  wished  to  draw  a 
t  distinction  between  "  trees"  and  "  timber,"  there  would  be  some 
provinon  made,  either  expressly  or  impliedly,  to  show  that 
''timber"  was  to  be  used  only  in  its  restricted  legal  sense.    The 

W  HiemBorHAH,  TVillusb,  and  Houunn>,  JJ.  (20  L.H.,  18  Eq.  306. 
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P-  c.  contrary  appears  to  be  the  intention  of  the  Legislature.  In  the 

im         "  Mining  StatuU  1865  "  (No.  291),  sec.  5,  it  is  provided  that  the 
Campull      holder  of  a  miner's  right  may  cat  ^  any  live  or  dead  timber  except 
blackwood."     So  that,  if  the  restricted  meaning  were  put  upon 
"  timber,"  the  miner  could  not  cut  down  any  tree  unless  it  were 
a  tree  which  is  fit  for  building  purposes;  and,  as,  in  many  dis- 
tricts, there  are  no  trees  fit  for  building  purposes,    the  holder 
of  a  miner's  right  could  not  cut  any  tree  down  at  all ;  which 
would  be  evidently  to  defeat  the  intention  of  the  Act.    Again,  in 
sees.  52,  53  of  "  The  Land  Act  1869  "  (No.  360),  and  in  sec  38, 
sub-sec  (6),  and  sees.  86,  87,  88,  93, 110  and  123  of  "  The  Land 
Act  1884"  (No.  812),  the  word  "timber"  is  used  in  ite  popular 
sense,  as  equivalent  to  all  trees ;  otherwise  in  many  instances,  the 
whole  object  of   the  L^;islature  would  be  defeated.     In  all 
the  Statutes,  the  word  •*  tree  "  occurs  only  in  "  The  Criminal 
Law  and  Practice  Statute  1864"  (No.  233),  sees.  97,  98, 101, 173, 
174  and  175,  and  in  sec.  401  of  the  "Local  Oovemment  Act  1874" 
(No.  506);  it  must  be  observed  that,  in  all  these  cases,  the  sections 
have  been  transcribed  from  English  statutes.    The  evidence  shows^ 
that  there  was  no  timber  on  the  land  leased,  which  was  fit  for 
building  purposes,  and  it  must  be  allowed  that  the  parties  must 
have  intended  to  contract  with  reference  to  the  timber  that  was 
upon  that  particular  piece  of  land,  whether  it  was  fit  for  building 
purposes  or  not,  otherwise  the  word  "  timber "  would  have  no 
meaning  at  all.     Some  meaning  must  be  given  to  the  word,  and 
the  maxim  "  nt  res  mxigia  vaUat  quam  pereat"  applies.     In  HiU 
v.  Orange  (c),  it  was  laid  down  as  the  office  of  a  judge  to  ex- 
pound words  in  which   common   people  use   to   express  their 
meaning,  according  to  their  meaning,  and  that,  therefore,  a  par- 
ticular word  was  not  to  be  taken  according  to  its  true  definition, 
as  that  did  not  stand  with  the  matter,  but  in  such  sense  as  the 
party  intended  it.    In  Hallewell  v.  Morrdl  (d),  it  was  laid  down 
that  a  word  should  be  construed  in  its  popular  sense,  rather  than 
according  to  its  strict  legal  definition,  if  thereby  an  inconsistency 
can  be  cured.      There  are  decisions  which  are  adverse  to  the 
contention   of  the  plaintiff,  decided   in  this   Court,  but  it  is 
submitted  that  they  should  not  be  followed.   Bruce  v.  Atkin8{e)p 
(c)  1  Plowd.  At  p.  170.      {d)  1  Soott  N.B.  %t  p.  323.     (e)  1  W.  &  W.,  E.  141. 
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and  Brooks  -v.  Bedford  (/),    were  decided  when  the  present  p.  c 

lawB  relating  to  land  and  the  preservation  of  timber  were  not  1886 

in  force,  and  the  word  had  not  acquired  such  importance  in  its  ca^msll 

eonstraction.  In  Muvdayv,  Prowse  (g)  the  decision  turned  upon  ^• 
the  meaning  of  *'  timber-like  trees." 

Dr.  Madden  and  Eodges,  for  the  defendant^-"  Timber,"  by  the 
eommon  law  of  England,  has  a  special  signification.  The  word 
OBsnot  be  limited,  except  by  custom,  and  there  is  no  evidence  of 
any  custom  here,  nor  is  it  pleaded.  In  the  construction  of  this 
lease,  the  word  must  be  accorded  its  legal  meaning.  Bruce 
V.  Atldna  (h)  certainly  is  precisely  in  point,  and  decides  that  the 
1^1  meaning  of  the  word  "  timber"  is  to  be  given  to  it  whenever 
it  is  used  in  covenants  of  this  nature.  [Higinbotham,  J.  Do 
people  contract  here  with  reference  to  English  subject-matter,  or 
with  reference  to  what  is  on  the  particular  piece  of  land  ?]  The 
words  of  the  covenant  are  to  be  construed  in  their  legal  sense,  in 
the  absence  of  any  special  intention  being  expressed  to  the  con- 
trary. "  Timber"  means  trees  which  are  fit  for  building  purposes, 
according  to  all  the  English  authorities ;  and  these  trees,  in  the 
absence  of  any  custom,  are  the  oak,  ash,  and  elm:  WoodfalVa 
Landlord  and  Tenant  (12th  ed.)  590.  According  to  Wharton,  its 
meaning  is  "  felled  wood  for  building  or  the  like  use."  The  general 
acceptation  of  the  term  is  shown  also  in  Countess  of  Cumberland's 
Case  (f) ;  Herlakenden's  Case  (7c).  In  our  colonial  statutes,  the 
diflferent  words  "  tree"  and  "  timber"  are  used,  inasmuch  as  they 
refer  to  different  things ;  and  this  is  especially  shown  in  the 
flections  referred  to  in  "  The  Criminal  Law  and  Practice  Statute 
1864."  The  reason  for  the  restricted  meaning  given  by  the  English 
eommon  law  to  the  word,  would  be  the  same  reason  for  its  being 
80  defined  here.  [Holroyd,  J.  The  reason  of  the  law  is  one 
thing,  but  the  law  itself  is  another.]  It  is  not  so  much  bringing 
the  common  law  of  England  here,  as  bringing  the  English  lan- 
guage. There  was  evidence  given  to  suggest  that  "timber" 
meant  any  trea     The  word  has  a  definite  meaning,  and,  accord- 

(/)  I  Vict.  Law  Times  101.  (h)  1  W.  ft  W..  E.  141. 

(9)  Amu  VoL  IV.,  K  101.  (;)  Moore  812. 

(it)  2  Rep.' 443. 
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r.  a         ing  to  all  antiiarities,  «ipem%  ihe  eoloiiial  tiases  oa  tiie  mibj^ 

1886         that  meaning  restricis  it  to  timber  uaed,  or  fit  to  be  used,  for 

ruZiZwii.     boilding  pnrpoBes.     If  the  partieB  -wished  to  maice  a  eootnet  in 

which  the  word  would  bear  a  difierent  meaning,  theyshoiildiiaye 

specifically  stated  that  intention. 

HiaiNBOTHAM,  J.  The  question  reserved  for  the  consideration 
of  the  Court  is  whether  '*  timber/'  in  the  covenant  in  this  lease, 
means  "  timber"  in  the  technical  legal  sense  in  which  it  is  used  in 
England,  or  in  the  popular  sense  in  which  it  is  understood  in  this 
colony,  namely  as  "  trees"  indigenous  to  this  country,  whether 
living  or  dead,  large  or  small,  though  not  so  small  as  to  come  under 
the  denomination  of  ''  scrub." 

The  defendant  contended  that  the  term  was  to  be  considered 
in  the  strict  legal  sense,  as  it  was  understood  at  common  law. 
According  to  the  general  rule  of  common  law,  there  were  three 
kinds  of  timber  trees;  although,  by  usage  or  custom,  the  term 
was,  in  some  English  counties,  extended  to  other  trees.  Colce 
lays  down  the  rule  thus  (I): — "  These  be  timber  trees  (m.,  the 
oak,  ash,  and  elm,  and  these  be  timber  trees  in  all  places).  Also, 
in  counties  where  timber  is  scant,  and  beeches  or  the  like  are  o(m- 
verted  to  building  for  the  habitations  of  man,  or  the  like,  they  are 
all  accounted  timber."  And  this  definition  is  repeated  in  AvArty 
V.  Fieher  (m). 

It  is  to  be  observed  that  we  have  not  any  trees,  indigenous  to 
this  country,  of  the  same  species  as  those  to  which  the  term  was 
applied  in  England,  in  its  strict  legal  sense.  These  being  absent, 
we  have  not  had  applied  to  this  country  the  reason  for  that 
definition.  And  we  have  no  recognition  by  legislatiim  of  the 
reason  upon  which  the  legal  sense  was  founded. 

Not  only  have  we  no  proof  of  the  common  law  having  been 
introduced  here,  but  legislation  has  never  recognised  that  mean- 
ing. Mr.  MitcheU,  in  his  able  argument,  has  pointed  out  several 
sections  in  our  Acts  of  Parliament  which  show  that  the  word  is 
therein  used  in  its  wider  and  popular  sense,  and  applies  to  all 
trees ;  and  no  clause  has  been  pointed  out  where  a  different  or 
more  limited  meaning  has  been  applied. 

(0  Co.  lit,  Vol.  m.,  p.  28&  (m)  10  Eait.,  At  p.  465. 


Digitized  by  VjOOQIC 


Qn&deciMOii  in.this  colony :  Bruc&y*  AtMw  (n),  is  certainly  p-  o. 

ioeonsistent  with  the  plaintiff's  contention ;  but  that  case  was  de-  1886 

cided  in  the  early  period  of  the  legislation  of  this  colony,  and  the       Gampbbli. 
liaQd  Acts  had  not  taken  their  present  form ;  and,  so  far  as  that         ^* 
case  restricts  the  meaning  of  '*  timber"  to  its  English  common  law 
meaning,  it  cannot  now  be  said  to  bind  us. 

The  later  decision,  JB.  v.  Bodd,  eacp,  BiLchnall  (o),  where  it  was 
lud  down  that  a  fern  tree  is  not  timber,  may  be  distinguished 
on  the  ground  that  a  fern  is  not  a  tree  at  all.  According  to  the 
Imperial  Dictionary  a  "  Tree  Fern  **  is  a  "  name  given  to  several 
q)ecie3  of  fern  which  attains  to  the  size  of  trees,"  which  would 
indicate  that  the  term  "  Fern  "  is  not,  in  the  popular  sense  nor  in 
its  nature,  equivalent  to  the  term  "  tree."  It  is,  however,  not 
nece^ary  to  express  an  opinion  on  that  case. 

I  think,  therefore,  the  word"  timber"  applies  to  all  trees  living 
or  dead,  and  is  not  restricted  to  those  which  are  fit,  or  ordinarily 
used,  for  building  purposes. 

WiLLlois,  J.  I  think  that  the  point  reserved  must  be  decided 
in  favour  of  the  plaintiff.  The  question  is  whether  the  common 
law  of  England,  as  to  the  meaning  of  the  word  "timber,"  applies 
to  this  colony.  At  the  time  the  common  law  was  introduced 
here,  that  rule  could  not  apply,  because  we  had  not  in  this  country 
the  oak,  the  ash,  or  the  elm  trees  ;  and  "  timber,"  according  to  that 
common  law,  was  restricted,  in  its  legal  sense,  to  these  three 
kinds  of  trees,  unless  by  particular  custom  the  word  is  extended 
to  other  trees.     We  have  no  such  custom  here. 

The  general  law  of  England  does  not  apply  here;  and  we  are 
not  hound  by  any  custom  to  restrict  the  meaning  of  the  word  to 
its  limited  and  legal  sense ;  therefore  I  think  it  is  our  duty,  being 
30  nnferammelled,  to  give  to  the  word  its  widest  and  most  popular 
Qieaiung  and  sense. 

Lthbk  it  right  to  consider  the  way  in  which  the  Legislature  of 
this  country  has  used  the  word ;  many  sections  have  been  pointed 
ont  which  show  undoubtedly  that  it  is  used  in  a  very  wide  sense, 
uid  includes  everything  which  is  a  tree  and  which  is  not  scrub.    * 
I  tUidc  that  that  is  the  sense  in  which  the  parties  to  this  lease 

(n)  1  W.  &  W,,  E.  141.  (0)  A7U€  Vol.  VH.,  L.  447. 
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F.  c.  used  ii,  and  that  is  the  meaning  we  should  put  upon  the  word 

J^  "  timber." 


AMnxLL  HoLROTD,  J.  I  concur  in  this  judgment.  The  reason  why  the 
KsRR.  ^^^  ^^^  ^j^^  ^^  gj.^  ]^j  ^Q  common  law  of  England  held  to 
be  timber  trees,  is  undoubtedly  because  they  are  fit,  and  are 
employed,  for  the  purposes  of  building ;  and,  in  counties  where 
these  trees  do  not  grow,  other  trees  have  been  held  to  be  timber 
trees  for  the  same  reason.  Now  the  reason  of  the  rule  is  certainly 
not  the  rule  itself :  and  if  we  have  not  imported  that  rule  into 
this  country,  then  it  cannot  apply. 

The  sole  question  is,  in  what  sense  is  the  word  "timber'' 
used  in  this  covenant.  It  has  been  used  in  Acts  of  Parliament 
in  different  senses ;  and,  throughout  this  country,  it  bears  a 
different  meaning  to  that  which  it  bears  in  EIngland.  Here,  it 
comprises  all  those  kinds  of  plants  commonly  or  popularly  known 
as  trees.  We  must  construe  the  word  according  to  the  meaning 
it  carries  in  this  colony.  I  think  the  plaintiff's  contention  is 
right,  and  that  the  word  applies  to  all  trees. 

Qtieation  answered  in  favour  of  the  plairUiff. 

Solicitors  for  plaintiff:  Smale,  Hamilton  £  Wynne, 

Solicitors  for  defendant :  Duffett  <b  Manton. 

w.  H.  M. 


,  Q  PEWTRESS  V,  SMITH. 

Jvne^-2^)       "7%«  LiceTiting  Act  1885,"  ».  107— Hours  during  which  the  sttle  or  dispoadrf 

1  liquor  to  the  puhlie  w  prohibited — Not  having  **  doors  shut  and  locbtd"  w 

Sunday  in  the  daytime. 

Under  see.  107  the  hoars  during  which  the  sale  or  disposal  of  liqaor  to  the  paUic 
is  prohibited,  are  the  same  for  Sunday  as  for  any  other  day  of  the  week ;  ao  thst 
it  is  no  offence  not  to  have  the  bar  doors  shut  and  locked  between  6  a.m.  and  11.30 
p.m.  on  Sunday ;  although  sales  of  liquor  may  be  made  on  that  day  only  to 
lodgers  and  bond  fide  travellers. 

Special  case  stated  hy  justices. 

The  information  alleged  that  the  defendant,  at  Melbourne, 
being  a  licensed  victualler  for  and  in  respect  of  the  liceDsed 
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premises  known  as  the  Southern  Cross  Hotels  did«  during  the  f-  o. 

boors  in  which  the  sale  or  disposal  of  liquor  to  the  public  is  pro-  1886 

hibited^  to  wit,  at  the  hour  of  five  minutes  past  nine  o'clock  in      Pbwtkbss 
ihe  morning,  on  Sunday,  the  7th  day  of  February,  1886,  fail  to 
have  every  door  by  which  admission  is  gained  to  the  bar  T)f  his 
lieeDsed  premises,  whether  from  outside  or  inside  the  said  pre- 
mises, shut  and  locked,  contrary  to  "  The  LicensiTig  Act  1885." 

It  was  proved  that  the  police-constables  entered  the  premises 
at  the  hour  named  in  the  information,  and  found  the  door  leading 
from  the  inner  passage  into  the  bar,  unlocked,  and  the  door 
leading  from  the  parlour  into  the  bar,  open.  The  barmaid  was 
engaged  in  deaoung  the  bar,  and  a  person,  who  the  police  were 
informed  was  a  lodger,  was  standing  in  the  doorway  talking  to 
her.  There  were  no  signs  of  drink  having  been  supplied  to  any- 
one. It  was  proved  that  this  person  was  a  lodger,  and  also  that 
no  sale  or  disposal  of  liquor  had  taken  place  on  that  day.  The 
justices  dismissed  the  complaint.  The  question  for  the  opinion  of 
the  Court  was  whether  this  determination  was  erroneous  in  point 
of  law. 

Isaacs,  for  defendant — The  information  is  laid  under  sec.  107 

of  ''The  Licensing  Act  1885"  (No.  857)  (a).     It  is  conceded 

that  there  was  no  sale  of  liquor  in  this  case,  and  that  the 

offence  complained  of   was  merely   "not    keeping   the  doors 

that  and  locked "  after  nine  o'clock  on  Sunday  morning.    This 

is  no  offence  aj^  all  within  the  meaning  of  sec.  107.    It  is  not 

meant  that  every  door  should  be  shut  and  locked  during  the 

whole  of    Sunday,  but    that    such    doors    shall    be    so    kept 

shut  and  locked  during  "prohibited  hours;"  and  these  hours, 

on  Sundays  as  well  as  week  days,  are  the    hours  between 

half-past  eleven  in  the  night  and  six  o'clock  in  the  morning. 

(a)  <*The  bar  on  the  premises  of  every  such    hours   as  aforesaid,  it  shaU   be 

heaaed  victualler  shall,    during   the  taken  to  be  primd  facie  evidence  of  a 

^Mvt  in  which  the  sale  or  disposal  of  sale  of  liquor  during  such  hours.    The 

^nor  to  the  public  is  prohibited,  have  licensed  victualler  on  whose  premises 

•▼ery  door  by  which  admission  is  gained  any  contravention  of  the  provisions  of 

thereto,  whether  from  outside  or  inside  this  section  occurs  shall  be  deemed  to 

tlie  premises,  shut  and  locked ;  and  if  have  committed  an  offence  against  this 

tty  nich  door  be  found  open,  or  if  any  Act,  and  shall  be  liable  to  a  penalty  of 

pcnon  other  than  the  licensee,  his  agent  not  less  than  five  nor  more  than  twenty 

«ad  servant,  be  found  therein  during  pounds." 
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■"•c.  9ea  134  inflicts  a  penalty  on.  any  person,  sailing  liquor  aave 

1886         ''in  aocordanoe  with  such  person's  lioenae."    The  lioeoae,  by  sea 
1^^188      ^>  aotfaorises  *'  the  licensee  to  sell  and  dispose  of  any  liquor  in 
g  ^'        '  any  qiiantity  on   the   premises  therein  specified  between  the 
hoTirs  of  six   in   the  morning  and  half-past  eleven  at  night'^ 
The  form  of  the  license  given  in  the  first  schedule  of  the  Act, 
gives  the  authority  to  sell  intiie  same  form  as  set  out  in  sea  6. 
So  that,  apart  from  any  prohibitive  sections   in  the  Act^  a 
licensee  may  sell  liquor  on  any  day  of  the  whole  year,  between 
the  hours  of  six  in  the  morning  and  half -past  eleven  at  night ; 
but  he  may  not  sell  between  half -past  eleven  at  night  and  aiz 
in  the  morning,  for  that  would  be  a  sale  "  not  in  accordance 
with   his  license/'     Therefore  the  "prohibited  hours,''  daring 
which  a  licensee  may  not  sell,  are  the  hours  between  11.30  pjn. 
and  6  a.m.;  and  these  are  prohibited  hours  for  Sundays  as  weU  as 
week  days.    When  the  prohibitive  sections  are  looked  at,  it  will 
be  seen  that  sees.  88,  89,  and  91  prevent  sale  of  liquor  to  certain 
classes  of  the  community.      Sec  92  inflicts  a  penalty  for  supply- 
ing an  aboriginal  native  with  liquor,  or  for  permitting  any 
person  to  drink  on  the  premises  "otherwise  than  during  the 
hours  and  at  the  place  and  in  the  quantity  and  manner  autho- 
rised by  license."    Sec.  98  inflicts  a  penalty  for  the  sale  of  liquor 
on  Sunday  to  any  person,  unless  such  person  be  "  a  lodger"  or  a 
"  bond  fide  traveller."    This  is  not  a  prohibition,  but  merely  a 
qualified  permission.  There  is  no  specific  enactment  in  this  section 
as  to  what  houi*s  the  Sunday  trade  is  restricted  to,  because 
sec.  6  applies  equally  to  Sunday,  and  a  licensee  cannot  sell  liquor, 
even  to  the  two  classes  of  the  public  mentioned  in  sec.  98,  except 
between  the  hours  of  six  in  the  morning  and  half -past  eleven  at 
night.    The  intervening  hours  are  "  prohibited  hours"  on  Sunday 
also.    Sec.  107  provides  that  the  doors  are  to  be  shut  and  locked 
"  during  the  hours  in  which  the  sale  to  the  public  is  prohibited.'* 
That  must  mean  between  half-past  eleven  at  night  and  six  in 
the  morning  on  every  day  in  the  year ;  and  that  is  really  what 
the  Legislature  intended.    It  does  not  apply  at  all  to  what  is 
usually  known  as    Sunday  trading.     Ji  it  did. so  apply,  then 
although  by  sec.  98  a  licensee  may  sell  liquor  to  lodgers  and 
to  bond  fide  travellers  on  Sunday,  yet,  if  he  go  into  the.bar  to  gat 
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sach  liquor,  he  would  infringe  the  provisions  of  sec.  107,  and  f.  c. 

render  himself  liable  to  a  penalty.    It  has  been  suggested  that  I886 

he  might  take  liquor  out  of  the  bar  on  Saturday  night,  and  keep  pe^^kss 
it  in  another  room,  and  then  sell  it  to  his  lodgers  on  Sunday ;  but  ^  ^- 
that  would  clearly  be  an  evasion  of  the  law.  The  section  does 
not  apply  to  the  whole  day  of  Sunday  and  the  "prohibited 
hours"  of  week  days,  but  to  the  "prohibited  hours"  of  every 
day ;  and  there  is  no  offence  in  having  the  doors  unlocked  on 
Sunday  between  the  hours  authorised  in  the  license. 

Hood,  for  the  complainant — The  contention  on  behalf  of  the 
prosecution  is  that  sec.  107  applies  to  Sunday  trading.  The 
hours  during  which  the  sale  of  liquor  to  the  public  generally  is 
prohibited  on  Sunday,  are  really  the  whole  twenty-four  hours 
and  that  prohibition  is  partly  qualified  by  allowing  liquor  to  be 
aold  to  two  classes  of  persons.  The  provisions  of  sec.  92  prohibit 
sale  of  liquors  "  otherwise  than  in  accordance  with  license ;"  so 
that,  if  the  prohibitive  sections  stopped  at  that  point,  there 
would  be  nothing  to  prevent  licensees  from  selling  the  whole 
day  on  Sunday,  that  is  between  the  hours  of  six  in  the  morning 
and  half-past  eleven  at  night.  Sec.  98,  however,  practically  says 
that  liquor  shall  not  be  sold  at  all  on  Sunday,  except  to  "  lodgers 
and  hoTid  fide  travellei-s;"  that  is  not  permissive,  but,  on  the 
contrary,  strictly  prohibitive.  [Higinbotham,  J.  The  use  of 
the  words  "  during  hours,"  seems  to  imply  that  there  are  hours 
during  which  the  sale  is  not  prohibited.]  The  intention  of  the 
Legislature  was  to  keep  the  bar  shut  on  the  whole  of  Sunday. 
It  would  be  no  evasion  of  the  law,  to  take  the  liquor  out  of  the 
bar  on  the  previous  night,  and  keep  it  in  another  place,  where 
the  guests  and  bond  fide  travellers  could  be  supplied  without 
having  the  bar  opened  at  all.  By  sec.  100,  the  sale  of  liquor  to 
lodgers  and  hand  fide  travellers  is  optional  and  not  compulsory. 
The  licensee,  his  agent,  or  servant  may  go  into  the  bar;  but,  if 
any  one  eke  is  found  therein,  it  shall  be  taken  to  be  'primdfade 
evidence  of  a  sale  of  liquor.  The  bar  is  to  be  kept  closed  to  the 
outdde  world,  the  whole  of  Sunday,  but  the  licensee  may  go  in 
and  bring  out  liquor  on  Sunday  to  sell  to  lodgers  or  bond  fide 
travellers.    The  contention  on  the  part  of  the  defendant  must 
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F.  c.  go  to  this  extent,  that  the  sale  of  liquor  is  not  prohibited  at  all 

1886  on  Sunday;   whereas  it  clearly  is.     The  bar  being  the  place 

Pewtbk&s      "where  all  the  noise  and  disturbance  goes  on,  and  the  object  of  the 

«•  Act  being  clearly  to  prevent  such  disturbances,  especially  on 

Sunday,  this  sec.  107  appeal's  to  have  been  framed  to  regulate 

Sunday  trading,  and  to  require  the  bar  to  be  kept  closed  the 

whole  of  Sunday. 

Per  Curiam  (a).  This  was  a  case  stated  by  justices.  The 
defendant  was  charged  with  having  committed  an  offence  against 
sec.  107  of  "  The  Licenaimg  Act  1885  "  (as  set  out  above).  The 
justices  dismissed  the  information,  on  two  grounds,  one  of  them 
being  that  sec.  107  of  the  Act  does  not  apply  to  Sunday. 

We  are  of  opinion  that  the  justices  were  right  in  this  view,  in 
so  far  that  the  section  only  applies  to  the  same  hours  on  the 
Sunday  as  on  the  other  days  of  the  week.  The  injunction 
contained  in  this  section,  the  contravention  of  which  renders  the 
licensed  victualler  liable  to  a  penalty,  requires  the  licensee  to  have 
every  door,  by  which  admission  is  gained  to  the  bar  either  from 
outside  or  inside  the  premises,  shut  and  locked  "  during  the 
hours  in  which  the  sale  or  disposal  of  liquor  to  the  public  is 
prohibited." 

The  sale  of  liquor  without  a  license,  is  made,  by  sec.  134  of 
the  Act,  unlawful.  The  victualler's  license  authorises  the  sale  of 
liquor  on  the  premises,  only  between  the  hours  of  six  in  the 
morning  and  half -past  eleven  at  night :  sec.  6  and  schedule  1. 
From  half-past  eleven  at  night  until  six  in  the  morning,  the  sale 
to  the  public  is  absolutely  prohibited. 

This  prohibition  applies  to  the  Sunday,  as  well  as  to  the  other 
days  of  the  week,and  it  is  the  only  prohibition  of  sale  to  the  public 
within  specified  houra^  that  is  be  found  in  the  Act  By  sec.  98, 
the  sale  or  drinking  of  liquor  in  licensed  premises  on  Sunday, 
except  by  lodgers  or  by  bond  fide  travellers,  is  prohibited,  under 
a  penalty ;  but  these  are  distinct  offences  from  the  offence  charged 
in  section  107,  and  they  are  capable  of  being  committed  at  any 
time  on  the  Sunday,  either  within  the  prohibited  hours,  or  during 
that  portion  of  the  day  when,  upon  week  days,  the  sale  of  liquor 
(a)  HioiNBOTHAV,  Williams,  and  Holrotp,  JJ. 
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is  allowed.  The  evidence  in  this  case  disclosed  no  offence  against  f.  c. 

sec  107 ;  and  the  justices  were  therefore  right  in  their  decision.  1886 

The  wpeal  will  be  dismissed  with  costs.  Pkwtrmh 

Appeal  diarmssed. 


V, 

Smith. 


Solicitor  for  the  prosecution :  Sutherland,  Crown  Solicitor. 
Solicitor  for  defendant :  Moloney, 


W.  H.  M. 


MITCHISON  V.  BARTRAM.  r.  c. 

Comtjf  Court  appecU-^Appeai  case^MotUm  to  remU  c(ue^Be<uon  Jor  deeitUm,     /tme  7,  9,  28. 

The  Conrt  will  not,  on  the  motion  of  either  party,  grant  an  application  to 
ranit  an  appeal  case  which  has  been  settled  by  a  Comity  Coart  jndge,  to  anoh 
judge  to  have  the  eyidence  therein  amended,  or  fresh  evidence  inserted.  The  Conrt 
may  request  snch  judge  to  give  further  particulars  as  to  eyidence,  if,  during  the 
n^gsment  oithe  appeal,  additional  explanation  !■  required  by  the  Court.  A  judge 
•ittiiig  without  a  jury  need  not  set  out  in  a  special  case  settled  by  him,  the  reasons 
lorlusdeciBion. 

Motion  to  remit  an  appeal  case  back  to  the  judge  of  the  County 
Court  who  settled  the  case,  in  order  to  have  further  evidence  set 
out  in  the  case,  and  other  evidence  amended  ;  and  also  that  the 
direction  of  the  judge  on  a  point  of  law  should  be  set  out.  The 
action  had  been  tried  in  the  County  Court  by  a  judge  sitting 
without  a  jury. 

Bryant,  in  support  of  motion — This  application  is  necessary, 
in  order  that  the  appeal  may  be  heard  upon  its  merits.  Some  of 
the  evidence  contained  in  the  judge's  notes,  which  bears  most 
materially  upon  the  appellant's  case,  is  omitted ;  this  evidence 
dearly  should  form  part  of  the  case.  An  application  of  this 
character  must  be  made  when  admissions  made  by  counsel  at  the 
trial  in  the  court  below  are  omitted  by  the  judge  who  settles  the 
case,  otherwise  the  Court  of  Appeal  will  not  be  able  to  deal  with 
the  cases  on  its  merits ;  and  there  is  no  mode  of  procuring  such 
evidence,  unless  the  case  is  remitted.  The  judge  should  also  state 
the  grounds  of  his  decision :  Broadbent  v.  Vanrennen  (a), 

Duffy,  contra — A  judge  sitting  without  a  jury  need  not  give 
his  reasons  for  his  decision.    This  application  is  in  the  nature  of 

(a)  1  W.  &  W.,  L.  366. 
BB2 
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F.  c.  an  appeal  from  the  County  Court  judge^  aa  to  what  he,  the  learned 

1886  jn<lg6>  considered  was  evidence  or  not,  and  there  is  no  precedent  for 

MrrcHwoN  ^^^^  ^^  appeal.    If  the  parties  can  agree  as  to  the  facta  proved 

V*  at  the  trial,  then  they  may  settle  the  case,  but  otherwise  the  judge 

is  the  final  arbiter. 

Cur.  adv.  vuU. 

June  9.  Per  Curiam  (6).  This  is  an  application,  supported  by  affidavits, 

to  remit  the  appeal  case  back  to  the  judge  to  resettle,  on  the 
grounds,  that  the  appeal  case  as  stated  does  not  set  out  the  reasons 
for  the  judges  decision,  and  does  not  correctly  set  out  the 
evidence.  The  case  was  tried  before  a  judge  sitting  without 
a  jury,  in  which  case  there  is  no  obligation,  on  the  judge  to  set 
forth  the  reasons  of  his  decision. 

This  application  is  substantially  an  appeal  from  the  judge 
as  to  the  mode  or  form  of  settling  the  appeal  case.  If  parties  can 
agree,  then  they  may  settle  the  appeal  case  themselves;  but  other- 
wise it  is  for  the  judge  who  tried  the  case  to  settle  it;  from  his 
decision  as  to  what  should  form  part  of  the  case,  there  is  no 
appeal.  If,  however,  during  argument,  the  Court  should  require 
further  explanation  of  what  actually  took  place  at  the  trial,  they 
may  remit  the  case  to  the  judge,  with  a  request  for  such  further 

information. 

Motion  dismissed  vnth  costs  (c). 

Solicitors  for  plaintiff:  Pavey  Jk  Wilson, 
Solicitor  for  defendants  :  Strongman. 

{b)  HiGINBOTHAH,  WiLIJAMS  and  H0LR0TD,JJ. 

Jwie  28.  (c)  Inglis  v.  Hkkty. 

Bryant,  in  support  of  applicatisn. 

Dtf#y,  to  oppose. 

Feb  Curiam  (Higikbotham,  Williams  and  Holbotd,  JJ.).  We  think  this 
motion  most  improper,  and  we  cannot  say  so  too  distinctly.  The  law  provides 
that,  when  either  party  desires  to  appeaJ,  they  are  at  liberty  to  agree  between 
themselves  as  to  the  form  of  the  case  ;  and,  if  they  cannot  sgree,  the  law  provides 
that  the  jadge  shall  settle  the  case  ;  and  from  his  statement  there  is  no  appeal 
This  Conrt  will  give  such  statement  the  fuUest  credit.  It  is  quite  consistent  with 
that  view,  that  the  Court  may  ask  the  judge  of  the  County  Court  to  favour  them 
with  further  particulars  as  to  evidence. 

Motion  dhmissed  \oilh  costs. 

Solicitors  for  plaintiff  (appellant):  Braham  <£;  PiranL    ^ 
Solicitors  for  defendants  (respondents):  DavieSf  Price  dt  Wighton. 

W.  H.  M. 
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BROWNE  V,  THE  QUEEN.  f.  c. 

Ad  Ko.  160,  «.  ^^"The  Public  Service  Act  1883,"  9s.  2,  IS— Public  Service  \m 

Board— Power  to  dispense  with  service  0/  officer  appointed  under  Act  No,  160—  j^^g^  11, 14, 1 
"Bights  and  privUeges."  — !_ 

Offieen  of  the  Ciyil  Servioe  appointed  under  the  Act  No.  160  are  not  affected  by 
Bee.  76  of  **  The  Public  Service  Act  1883."  The  modes  and  cansea  for  dismissing 
lad  dispenaiDg  with  the  services  of  snch  officers  are  still  governed  by  sec  27  of 
Act  Ka  160.    [BiQVsrBOTHAM^  J,,  diuentiente,} 

Special  case  stated  for  the  opinion  of  the  Full  Court.  The 
petitioner,  Edward  Valentine  Browne,  was  a  clerk  in  the  Post 
Office.  In  August  1885,  his  services  were  dispensed  with  on 
the  recommendation  of  the  Public  Service  Board.  The  peti- 
tioner contended  that  such  dispensing  with  his  services  was 
illegal,  and  filed  a  petition  against  the  Queen  asking  for  redress. 
The  following  facts  were  agreed  upon  in  the  special  case : — 

The  action  waa  commenced  on  10th  October  1885,  by  a  petition  under  <'  The 
Crown  Bemedies  and  Liability  StatuU  1865." 

(1.)  At  the  time  of  the  passiog  of  "  The  Public  Service  Act  1883,"  the  petitioner 
vai  an  officer  mentioned  in  the  third  schedule  to  Act  No.  160,  aud  was  perma- 
Acntiy  employed  in  the  Public  Service  of  Victoria,  performing  clerical  duties  in 
the  Post  Office  and  Telegraph  department. 

(2L}  The  petitioner  was  classified  by  the  Public  Service  Board  in  the  fifth  class 
of  the  clerical  division,  and,  at  the  date  of  the  letter  hereinafter  mentioned,  was 
receiving  a  salary  at  the  rate  of  2501.  per  annum. 

(3.)  On  the  4th  of  August  1885,  the  petitioner  received  from  the  Acting-deputy 
Postmaater-General  the  foUowing  letter:— ''General  Post  O^oe,  Melbourne,  3rd 
Aognst  1886. — Memorandum. — I  beg  to  inform  you  that,  in  accordance  with  the 
recommendation  of  the  Public  Service  Board,  it  has  been  decided  to  dispense  with 
your  services  as  an  officer  of  this  department  under  sec.  76  of  Act  773  and  sec.  16 
«f  Act  160.  Yon  will  accordingly  be  relieved  from  duty  forthwith.— S.  W. 
M'GowAK,  Acting  Postmaster-General.     Mr.  E.  V.  Browne,  mail  branch." 

(1)  The  Govemor-in-CouncU  has,  ever  since  the  said  letter,  excluded  the  peti- 
■  from  the  aaid  department,  and  treats  him  as  being  no  longer  in  the  public 


.    (5.)  The  Govemor-in-Council  also  refuses  to  pay  to  the  petitioner  any  salary  as 
for  the  time  since  10th  August  1885.- 

(6.)  On  24th  July,  the  Public  Service  Board  made  an  order  with  reference  to 
ttie  petitioner  as  follows:—"  No.  6371.— Public  Service  Board,  Melbourne,  24tii 
Joly,  1885.— Act  No.  773,  Sec.  76.— Services  dispensed  with.— Subject  to  the 
ooBsent  of  the  Govemor-in-Council,  the  Public  Service  Board  hereby  dispenses 
wHhtho  services  of  Mr.  Edward  Valentine  Browne,  an  officer  of  the  clerical  dm- 
aoii  of  the  public  seSrice,  employed  in  the  Post  and  Telegraph  departaient.--J. 
M.  TntPutTON,  T.  CoucHMAK,  M.  H.  Irving,  Members;  H.  T.  Gomm.  Secretary. 
Forwarded  to  the  Honourable  the  Postmaster-General" 
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F.  C.  (7.)  The  Governor-in-Coiziicil,  on  10th  Augast  1885,  approved  of  the  order  made 

by  the  Pnblic  Service  Board,  by  an  Order-in-Cooncil  of  that  date,  which  said  order 

]^  was  and  is  as  follows:—"  *Act  25  Vict.  No.  160.  sec.  16;  Act  47  Vict.  No.  773,  sees. 

Browns         ^  '^^^  ^^* — ^^  ^'  recommended  for  approval  of  the  Govemor-in-Council  that  the 
^.  services  of  Edward  Valentine  Browne,  clerk  General  Post  Office,  Melbourne,  \se 

The  Quebk.  dispensed  with  from  the  5th  of  Aagust  1885  inclosive,  under  the  provisions  of  the 
Acts  above  quoted,  and  that  compensation  be  granted  to  the  said  Edward  Valen- 
tine Browne  in  the  sum  of  4002.  13s.  lid.,  being  at  the  rate  of  one  month's  salary 
for  each  year  of  service.  Edward  Valentine  Bro¥me  was  appointed  on  the  10th 
May,  1866.-~Jaiie8  Campbell,  Pofitmaster-General.  Post  Office  and  Telegraph 
Department,  Melbourne,  4th  Aagust  1885.'— Approved  by  the  Govemor-in- 
Council,  10th  August,  1885.— Robt.  Wadswo&th,  Clerk  of  the  Ezeeatire 
Council." 

(8.)  Save  as  appears  from  paragraph  3,  neither  of  the  documents  set  forth  in  the 
preceding  paragraphs  was  communicated  to  the  petitioner. 

(9.)  Save  as  hereinbefore  appearing,  the  Public  Service  Board  has  not  diqpeoied 
with  the  services  of  the  petitioner  under  sec.  76  of  the  said  Act,  and  sec  16  of  the 
Act  25  Vict.  No.  160,  or  either  of  the  said  sections. 

(10.)  Save  as  hereinbefore  appears,  the  Governor-in-Council  has  not  issued  any 
order  purporting  to  dispense  with  the  services  of  the  petitioner,  but  the  aaid  letter 
in  the  third  paragraph  hereof  was  sent  to  the  petitioner  by  the  direction  of  the 
Postmaster-General. 

(11.)  There  has  not  been  any  ohange  in  the  department,  within  the  mesaing  of 
sec.  16  of  the  Act  25  Vict.  No.  160. 

The  question  for  tKc  opinion  of  the  Court  is — ^Whether  the  petitioner's  serrioes 
have  been  legally  dispensed  with  under  sec.  76  of  *'  The  PubHc  Service,  Act  1883." 
If  the  Court  shidl  be  of  opinion  in  the  affirmative,  then  judgment  shall  be  entered 
for  the  defendant,  together  with  full  costs  of  suit,  to  be  taxed  on  the  higher  scale. 
If  the  Court  shall  be  of  opinion  in  the  negative,  judgment  shall  be  entered  for  the 
petitioner  for  one  shilling,  together  with  full  costs  of  suit,  to  be  taxed  on  the 
higher  scale. 

Dr.  Madden  (with  him  Duffy),  for  the  petitioner — ^The  ques- 
tion turns  upon  the  interpretation  of  two  Acts  of  Parliament- 
Act  No.  160  and  *'  The  Public  Service  Act  1883"  (No.  773).  It  is 
contended — first,  that  the  Public  Service  Board,  created  by  the 
latter  Act,  had  no  power  to  dismiss  the  petitioner  under  sec  76 
of  that  Act;  and  secondly,  that,  if  they  had,  they  proceeded  in  a 
wrong  manner,  and  have  not  followed  that  section.  The  peti- 
tioner was  employed  in  the  permanent  service  under  the  Act  Na 
160.  Sec.  27  (a)  of  that  Act  provides  for  the  dismissal  or  dis- 
pensing with  the  services  of  officers  appointed  under  that  Act. 

(a)  "  After  the  passing  of  this  Act  no  Council,  i£  it  be  expedient  to  reduce 

officer  of  the  Civil  Service  shall  be  dis-  the  number  of  officers  in  any  depsri- 

missed  therefrom,  or  suffer  any  penalty  ment,  or  to  amalgamate  two  or  more 

in  respect  thereof,  except  for  the  causes  departments,  from  dispensing  with  the 

and  in  the  manner  set  forth  in  this  Act;  services  of  any  officer  in  conseqneoce 

but  nothing  herein  contained  shall  be  of  such  alteration, 
taken    to    prevent    the    Govemor-in- 
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The  first  part  of  that  section  provides  that  no  officer  shall  be  dis-  ^-  c- 

mlsaed  except  for  what  may  be  called  **  infamous  causes  ; "  the  1866 

latter  portion  for  dispensing  with  services  for  two  reasons, eitherto  browwk 
reduce  the  numbers  in  the  department,  or  to  amalgamate  depart-  ^,  ^  q 
ments.  It  is  not  contended  by  the  Crown  that  the  petitioner  has 
been  dealt  with  for  any  or  either  of  these  reasons — and  even  if 
he  had  been,  it  is  the  Governor- in-Council,  and  not  the  Public 
Service  Board,  which  has  the  power  of  dismissing  or  dispensing 
with  such  officers.  Officers  appointed  under  this  Act  (No.  160) 
were  so  appointed,  and  accepted  such  positions,  upon  the  under- 
standing that  they  would  be  protected  by  its  provisions;  it 
was  a  "  right "  or  a  "  privilege  "  which  they  enjoyed,  that  they 
should  be  dealt  with  only  in  the  form  or  method  so  provided. 
Sec  2  (6)  of  Act  No.  773  conserves  all  "  rights  and  privileges  " 
which  officers  enjoyed  under  the  older  Act. 
'  The  Public  Service  Board,  which  is  a  new  tribunal  created  by 
Act  No.  773,  contends  that,  by  virtue  of  sec.  76  (c),  it  can  dis- 
pense with  the  services  of  any  officers  at  will ;  that  section  is 
somewhat  different  from  sea  27  of  the  former  Act.  This  section 
does  not  do  away  with  the  rights  or  privileges  which  an  officer 
under  the  old  Act  enjoyed,  and  by  virtue  of  which  he  could 
remain  in  the  service  until  he  reached  the  age  of  sixty,  or  became 
incapable.  If  sec.  76  does  confer  such  power  upon  the  Board, 
then  the  conserving  powers  of  sec.  2  of  the  same  Act  are 
rendered  of  no  avail.  Under  Act  No.  160,  an  officer,  when  he 
was  threatened  with  dismissal,  could  demand  a  board,  and,  at 
the  end  of  the  inquiry,  if  he  was  to  be  dismissed,  the  Governor- 
in-Council  had  to  dismiss  him;  but,  if  the  contention  of  the 
Crown  here  is  right,  that  "  privilege "  is  also  destroyed  by  the 
sweeping  powers  conferred  by  sec  76.   The  petitioner  has  not  been 

{b)  "  From  and  after  the  passing  of  appointed  after  the  passing  hereof,  save 

this  Act,  the  Act  No.  160   .     .    .    shaU  and  except  as  to  being  required  to  pass 

be^  asd  is  hereby,  repealed,  save  and  any  examination, 

exoeptas  to  all  matters  and  things  done  (c)  "That  nothing  herein  contained 

uder  and  to  all    the   privileges  and  shall  be  taken  to  prevent  the  Board, 

rights  now  existing  or  hereafter  accraing  with  the  consent  of  the  Governor-in- 

of  all  persons  now  subject  to  the  pro-  Council,  reducing  the  number  of  officers 

v]SM»s  of  that  Act  and  all  such  persons  in  any  department,  or  dispensing  with 

•hall  in  every  other  respect  be  subject  to  the  services  of  any  officers  or  amalgamat- 

the  provisions  of  this  Act  in  the  same  way  ing  two  or  more  departments. 
and  to  the  same  extent  as  if  they  had  been 
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F.  c.  dismissed  for  incapability,  otherwise  the  Board  would  have  pro- 

1886  ceeded  under  sec  83,  which  provides  a  definite  procedure  whieh 

Baownc       ^^  ^^^  hoen  complied  with  here.     Even  if  the  Public  Service 

^      V-  Board  had  any  power  whatsoever  to  dispense  with  petitioner's 

services,  the  due  mode  of  so  dispensing  has  not  been  complied 

with.    The  recommendations  of  the  Board,  and  the  consequent 

orders,  should  have  been  served  upon  the  petitioner. 

Box  (with  him  Hood),  for  the  Crown — Outside  all  powers 
given  by  Statute,  the  Crown  has  a  right  to  dismiss  any  servant 
at  pleasure.  It  is  a  prerogative  of  the  Crown.  An  officer  of  the 
Civil  Service  in  this  colony  is  employed  on  the  condition  that 
Parliament  will  provide  funds  to  pay  him.  He  cannot  enforce 
such  payment  if  Parliament  does  not  find  the  money.  The 
employment  is  not  based  upon  a  binding  contract  with  the 
Crown;  it  is  a  mere  engagement,  and  the  Crown  may  dismiss 
any  officer,  at  any  time,  without  assigning  any  reason.  In  like 
manner,  an  officer  may  resign  at  any  moment ;  if  the  petitioner 
here  chose  to  resign,  even  although  the  Crown  would  not  accept 
his  resignation,  it  could  not  enforce  his  continuance  of  office.  It 
is  not  a  service  for  life,  nor  is  there  any  distinct  engagement  to 
serve  for  any  definite  period. 

The  petitioner  had,  under  Act  No.  160,  sec.  51,  (d)  come  within 
the  operation  of  the  third  schedule.  He  was  to  receive  such 
salary  as  Parliament  might  from  time  to  time  provide ;  showing 
clearly  that  it  was  not  a  contract  to  employ  him  for  a  distinct 
time;  it  would  be  a  good  answer  to  any  action  he  might  bring 
for  salary,  that  the  Appropriation  Act  did  not  provide  the  money 
for  him.  The  Act  is  merely  a  statement  to  the  officers  seeking  to 
be  employed,  as  to  the  conditions  on  which  their  services  will  be 
accepted,  and  the  cases  in  which  their  services  may  be  dispensed 
with;  but  it  does  not  take  away  from  the  Crown  the  power  to 
dispense  with  the  services  of  any  one.  In  Fumival  v.  The 
Queen  (e),  it  was  held  that  the  Crown  could  dispense  with  the 

{d)  ''That  the  provisions  contained    in  the  third  schednle  hereto,  and  such 
in  the  16th  section  and  the  IV.,  YI.,    officers  shaU  receive  respectively  sach 
and  VII.  Parts  of  this  Act  and  none    salaries  as  Parliament  may  from  year  to 
others  shall  apply  to  officers  mentioned    year  provide." 
(e)     The  Argus,  13th  Deo.  n859. 
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services  of  its  ofEcers  at  any  time.     In  Flynnv.  The  QvLeen  (/)  ^^ 

it  was  held  that  a  petition  against  the  Crown  cannot  be  main-  1886 

tained  tor  wrongful  dismissal  from  the  colonial  naval  or  military  bbowne 
service.  In  Power  v.  The  Queen  {g\  it  was  held  that,  although  ^^  qubbn, 
a  sergeant  of  police  was  bound,  under  the  ''  Police  BeguLaiion 
Slc^te  1873"  (No.  476),  to  serve  the  Crown,  the  Crown  was  not 
bound  to  keep  him.  In  other  words,  the  engagement  was  a 
unilateral  one  so  far  as  the  Crown  was  concerned.  In 
England,  every  officer  in  Her  Majesty's  army  holds  office  subject 
to  the  will  of  the  Crown,  and  is  liable  to  be  dismissed  at  any 
moment,  without  cause  being  assigned;  such  appointment  is  not 
pennanent  in  the  sense  of  being  tenable  for  life:  Re  Tuffnell  (h); 
the  decision  of  the  Commissioners  of  the  Treasury  is  final 
as  to  allowances  under  an  Act  regulating  the  same,  and  no  Court 
of  law  has  jurisdiction  in  the  matter:  Coopei'  v.  Tlie  Queen  {j). 
The  saving  clause  of  the  new  Act  only  applies  to  rights  and 
privileges  preserved  by  the  Statute.  But  there  is  nothing  in  the 
Act  to  deprive  the  Crown  of  its  power  of  dismissal.  The  officer 
is  not  deprived  of  the  compensation  to  which  he  was  entitled 
under  the  Act,  or  of  any  rights  and  privileges  which  he  had 
under  Act  No.  160,  or  Act  No.  773.  If  the  officers  appointed 
under  Act  No.  160  are  not  within  the  meaning  and  scope  of  Act 
No.  773,  the  latter  Act  is  useless ;  in  fact,  it  had  nothing  to 
operate  upon  when  it  came  into  existence.  It  certainly  ex- 
pressly provides  for  all  persons  in  the  service,  although 
by  sec.  2,  "  all  the  privileges  and  rights  now  existing  or  here- 
after accruing  of  all  persons  now  subject  to,"  the  Act  No. 
160  are  preserved.  That  means  "the  right"  to  compensation 
or  increase  of  salary.  For  all  other  matters,  those  officers 
are  under  the  regulations  of  the  new  Act.  To  assume  that 
there  was  a  contract  under  Act  No.  160  to  employ  an  officer 
for  a  term,  and  that  that  would  be  a  "  right "  he  had  under 
that  Act,  would  give  too  large  a  meaning  to  the  word  "  right." 
The  whole  of  the  new  Act  then  would  have  no  effect ;  for  the 
provisions  of  Act  No.  773,  at  variance  with  Act  No.  160,  would 
not  be  in  force,  and  would  not  apply  to  officers  appointed  under 

(/)  Ante  Vol.  VI.,  L.  208.  {h)   3  Ch.  D.  164;  45  L.J.  (Ch.)  731. 

<y)  4  A.J.R.  144.  U)    14  Oh.  D.  311 ;  49  L.  J.  (Ch.)  490. 
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F.a  the  latter  Act.    There  are  numerous  sections  in  the  new  Act 

1886  which  show  that  Parliament  intended  that  the  whole  of  Act 

Browki  ^^'  ^^^>  ^^^^  some  exceptions,  should  apply  to  such  offioer& 
The  "  rights  and  privileges  "  saved  are  limited  to  compensation, 
superannuation,  and  increase  of  salary,  under  Act  No.  160.  The 
words  "  rights  and  privileges,"  in  sec.  2,  are  not  to  be  extended 
to  a  right  to  be  retained  in  the  service  until  the  happening  of  one 
of  the  two  events ;  they  cannot  apply  to  all  rights  and  privileges, 
because  the  new  Act  expressly  cuts  away  some,  and  expressly 
preserves  othei-s.  In  sec.  28,  for  example,  the  right  to  a  salary 
which  would  otherwise  have  been  diminished,  is  preserved.  In 
sec  36,  such  an  officer  is  not  required  to  pass  an  examination 
for  promotion,  thereby  implying  that,  but  for  that  provision,  be 
would  have  been  compelled  so  to  do ;  and  sec.  76  of  Act  No.  773 
differs  materially  from  sea  27  of  Act  No.  160.  Under  the  latter 
section  an  officer's  services  could  not  be  dispensed  with,  unless  it 
was  expedient  to  reduce  the  number  of  officers,  or  to  amalganoAte 
departments ;  but,  under  sec.  76  of  Act  No.  773,  if  the  power  of 
removal  was  not  expressly  conferred,  it  was  not  taken  away. 
There  was  no  power  to  amalgamate  any  two  offices,  unless  it 
was  conferred  by  sec  76.  "  Privileges  and  rights "  mean  com- 
pensation, superannuation,  and  leave  of  absence.  If  the  con- 
tention of  the  petitioner  be  correct,  then,  if  an  officer  were  guilty 
of  a  breach  of  regulations,  which  under  Act  No.  773  would  be 
followed  by  dismissal,  he  need  not  attend  to  the  new  Board  at 
all,  but  might  apply  to  be  dealt  with  under  the  old  Act,  which  is 
repealed.  There  would  be  thus  two  classes  of  officers,  subject  to 
two  distinct  classes  erf  tenure,  one  to  Act  No.  160,  the  other  to 
regulations  under  Act  No.  773.  The  former  Act  is  repealed,  all 
regulations  made  under  it  are  gone,  and  the  officers  under  it 
are  subject  to  no  regulations,  except  such  as  conferred  rights 
upon  them.  The  result  of  that  contention  would  be  that  Act 
No.  773  would  affect  no  officer  who  held  office  at  the  time  of  its 
passing. 

Dr.  Madden,  in  reply — The  question  put  to  the  Court  by 
the  special  case  is  not  whether  the  petitioner  was  dismissed  under 
the  prerogative  of  the  Crown,  but  whether  he  was  properly  dis- 
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missed  under  these  Acts  of  Parliament.     The  Crown  in  fact  had  f.  c. 

not  dismissed  him;  he  was  dismissed  under  the  Act.    Prior  to  the  1886 

Act  No.  160,  the  Crown  and  its  servants  were  at  large,  so  to       brownb 
speak,  to  make  such  contracts  as  they  chose.    In  the  preamble 
of  that  Act,  however,  it  was  recited  that : — 

"  Whereas  it  is  expedient  to  classify  the  Civil  Service  according  to  the  duties 
perfonned  by  the  ojfficers  thereof,  and  to  regulate  the  salaries  therein  accordingly, 
and  to  establish  a  just  and  uniform  system  of  appointment,  promotion  and  dis- 
miassl,  and  to  grant  to  such  officers  furlough  for  recreation  and  other  purposes, 
and  to  provide  retiring  allowances  for  the  same  in  certain  oases." 

The  evident  object  of  this  Act  was  practicallj^  to  make,  by  Act 
of  Parliament,  a  stipulation  which  should  regulate  the  relations 
of  the  Crown  to  its  servants.  The  Crown,  though  not  expressly 
referred  to,  must  be  included  herein.  There  was  no  other  em- 
ployer to  whom  it  could  refer.  There  was  a  large  class  of  super- 
nnmaries  to  whom  the  new  Act  especially  applied,  as  it  prevented 
political  patronage  being  bestowed  upon  them ;  then  also  there 
was  the  class  of  officers  who  would  come  into  the  Service  in  the 
future,  and  the  third  class  was  that  of  the  Civil  Servants  appointed 
ander  Act  No.  160.  Parliament  wanted  to  regulate  all  three,  but 
not  to  immediately  create  a  uniform  mode  of  so  regulating  them, 
as  they  had  to  take  the  usual  constitutional  course  of  preserving 
the  rights  and  privileges  of  the  one  class.  If  an  officer  were  dis- 
pensed with  under  the  new  Act,  he  would  get  no  compensation, 
unless  he  was  entitled  to  it  under  the  old  one.  It  was  his  right 
to  hold  his  office  subject  only  to  two  conditions.  If  the  Governor- 
in-Council  could  show  that  there  was  a  bond  fide  purpose  in  the 
change,  an  officer  could  be  dispensed  with ;  but  not  under  other 
drcumstances.  That  was  a  distinct  ''  right,"  and  being  so,  was 
preserved  by  sec.  2,  unless  there  is  some  other  section  in  the  new 
Aet^  which  would  satisfy  the  words  *'  privileges  and  rights."  It 
will  be  seen  that  the  powers  which  are  conferred  upon  the 
Board  are  merely  the  powers  which  the  Oovemor-in-Council  had 
under  Act  No.  160,  and  the  Board  has  no  further  or  new  power 
to  dispense  with  or  dismiss  an  officer,  than  the  Govemor-in- 
Gouneil  had.  The  Board  cannot  dismiss  a  man,  under  this 
Act,  unless  he  could  have  been  dismissed  under  the  old  Act; 
and  it  is  not  contended,  on  the  part  of  the  Crown,  that  the 
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F.c.  petitioner  was  dismissed  for  any  reasons  within  sec.  27  of  Act 

1886  No.  160. 

Bl^KB  ^^^'  «^^-  ^«^ 

V. 

Thb  Queen. 

HiGiNBOTHAM,  J.     I  regret  that  the  judgment  of  the  Court  in 

Jtifw29.  this  important  case  is  not  unanimous.  The  petitioner,  at  the 
time  of  the  passing  of  "  The  Public  Service  Act  1883"  (No.  773), 
was  an  oflScer  mentioned  in  the  third  schedule  of  the  Act  No.  160, 
and  was  permanently  employed  in  the  Public  Service  of  Victoria, 
performing  clerical  duties  in  the  Post-office  and  Telegraph  De- 
partment. On  24th  July  1885,  his  services  were  dispensed  with 
by  the  Public  Service  Board,  purporting  to  act  under  sec  76  of 
"  The  Public  Sei^vice  Act  1883,"  subject  to  the  consent  of  the 
Govemor-in-Council.  The  approval  of  the  Governor-in-C!ouncil 
was  subsequently,  on  10th  August  1886,  given  under  the  seal  of 
the  Executive  Council,  to  the  act  of  the  Board.  The  question 
raised  for  our  determination  by  the  special  case  which  has  been 
agreed  to  by  the  parties,  is  whether  the  petitioner  s  services  have 
been  legally  dispensed  with  under  that  section. 

The  petitioner's  case  has  been  supported  on  two  grounds,  the 
first  being  one  of  form  and  the  other  of  substance.  It  has  been 
argued,  in  the  first  place,  that  the  petitioner's  services  have  not 
been  legally  dispensed  with,  because  the  act  of  the  Board  in 
dispensing  with  his  services  has  not  been  laid  before  the  Govemor- 
in-Council  in  proper  form,  and  has  not  received  the  necessary 
"  consent"  of  that  body.  The  sufficient  answer  to  this  objection 
is  that  the  act  of  the  Board  appears  to  have  been  laid,  before  the 
Executive  Council  in  the  usual  manner  by  the  responsible  Minis- 
ter of  the  department,  the  Postmaster-General,  and  that  the 
"  approval"  of  the  Council,  which  has  been  given,  and  which  is 
attested  by  the  seal  of  the  Council,  necessarily  includes  the  consent 
of  that  body. 

In  one  respect,  the  proceedings  appear  to  me  to  have  been  in 
part  irregular  and  invalid.  The  services  of  the  officer  are  dis- 
pensed with  by  the  act  of  the  Public  Service  Board,  and  not  by 
that  of  the  Executive  Council.  The  functions  of  the  latter  body 
are  confined  to  granting  its  consent ;  and  it  cannot,  I  think,  give 
a  retrospective    effect  to  its  consent,  by  antedating  the  time 


Digitized  by  VjOOQIC 


vouxnj  xux  VICT.  405 

from  which  the  officer's  sei-vices  are  to  be  dispensed  with.    In  the  '•  c. 

present  case,  the  consent  of  the  Council  was  given  on  10th  1886 

August,  and  the  act  of  the  Board  took  effect  from  that  day,       Brownb 
and  not  from  5th  August,  the  day  named  in  the  Order-in-    ^^^  ^    ^ 
Council. 

The  second  ground,  upon  which  reliance  has  been  chiefly  placed 
for  the  petitioner,  is  that  the  Public  Service  Board  had  no 
power  or  authority  to  dispease  with  his  services.  The  76fch  sec- 
tion of  the  "  Public  Service  Act  1883,"  under  which  the  Board 
purported  to  act,  and  the  corresponding  sec.  27  of  the  previous 
Act,  No.  160,  are  in  the  following  terms  : — [Here  His  Honour  read 
both  sections,  as  set  out  in  the  argument.]  The  petitioner  denies 
that  the  Board  has  power  to  dispense  with  the  services  of  an  officer 
pennanently  employed  under  Act  No.  160,  except  for  one  or  the 
other  of  the  two  purposes  mentioned  in  sec.  27  of  Act  No.  160, 
namely,  the  reduction  of  the  number  of  the  officers  in  any 
department,  or  the  amalgamation  of  two  or  more  departments. 
He  contends  that  be  and  other  officers  having  the  same  status 
do  not  come  within  the  provisions  of  sec.  76  of  "The  Public 
Service  Act  1883,"  but  are  within  those  of  sec.  27  of  Act  No.  160/ 
by  virtue  of  sec.  2  of  the  first-mentioned  Act,  which  is  as 
follows : — [His  Honour  here  read  the  section  as  set  out  above.] 

It  is  submitted,  for  the  petitioner,  that  it  is  the  legal  effect  of 
the  terms  of  this  section,  interpreted  in  their  natural  and  plain 
meaning,  that  all  the  privileges  and  rights,  or  legal  rights,  existing 
or  accruing  to  any  officer  under  the  provisions  of  Act  No.  160,  are, 
by  this  section,  preserved  to  him,  and  that  he  cannot  legally  be 
made  subject  to  any  of  the  provisions  of  the  new  Act,  inconsistent 
with  any  privilege  or  right  enjoyed  by  him  under  the  old  Act. 

This  proposition,  as  to  the  intended  meaning  and  effect  of  sec.  2, 
has  to  be  maintained  in  its  integrity,  if  the  argument  which  has 
been  founded  upon  it  for  the  petitioner,  is  to  prevail.  If  any 
exception  or  limitation  whatever  be  admitted,  the  basis  of  the 
argument  for  the  petitioner  will  be  removed,  and  we  shall  have 
to  seek  for  this  section  some  other  meaning  which  may,  or  which 
may  not,  support  the  petitioner's  claim. 

Bat  an  important  exception  or  limitation  at  once  presents  itself 
apon  the  face  of  the  Act  No.  160.    It  is  beyond  question,  I  think. 
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F.  a  that  the  primary  and  immediate  elSect  of  sec  2  is  to  preserve  from 

1886  repeal  all  or  some  of  such  portions  of  Act  No.  160,  as  relate  to 

Browns  privileges  and  rights  of  persons  subject  to  its  provisions.  One 
„     ^'  part  of  Act  No.  160  thus  kept  alive  is  sec  64.    It  was  the 

undoubted  right  of  superannuated  officers  who  were  subject  to  the 
provisions  of  that  Act,  to  receive  a  superannuation  allowance  in 
accordance  with  certain  rates  which  were  fixed  by  sec.  44.  But 
the  latter  part  of  sec  54,  so  far  from  preserving  to  officers  super- 
annuation allowance  at  the  rates  fixed  by  that  Act,  reserves  power 
to  the  Legislatui-e,  by  any  amending  or  repealing  Act,  to  alter 
the  rates.  Here,  then,  is  one  legal  right  existing  under  Act 
No.  160,  which  is  not  preserved  to  officers  by  force  of  sec  2. 

But  the  petitioner's  contention  as  to  the  effect  of  the  second 
section,  appears  to  me  to  be  absolutely  inadmissible,  even  if  it 
could  be  made  to  consist  with  this  necessary  limitation  as  to  one 
most  important  privilege  or  right  of  officers  subject  to  the  pro- 
visions of  Act  No.  160.  The  latter  part  of  sec.  2  clearly  indicates 
that  such  officers  are  to  be  subject,  in  some  respects,  to  the  pro- 
visions of  the  new  Act 

But  no  attempt  has  been  made,  during  the  argument,  to  show 
in  what  respects,  and  within  what  assignable  limits,  the  provisionfi 
of  the  new  Act  can  have  any  force  or  operation  whatever  in  the 
case  of  officei-s  who  were  subject  to  the  provisions  of  the  old  Act, 
if  the  construction  which  the  petitioner  puts  upon  the  second 
section  is  to  prevail. 

According  to  that  construction,  every  officer  subject  to  Act 
No.  160,  would  be  entitled  to  retain,  either  as  a  legal  right  or  a 
privilege,  the  classification  and  salary  held  by  him  under  that 
Act.  No  higher  or  more  important  right  than  that  of  classification, 
with  the  attendant  right  to  the  salary  annexed  to  his  class,  can 
belong  to  any  officer. 

But  the  petitioner's  construction  of  sec.  2  is  opposed,  upon  this 
point,  to  the  express  and  distinct  language  of  the  same  Act,  whidi 
introduces  a  wholly  new  classification  of  the  service;  allots  to  each 
of  the  four  new  divisions  all  the  officers  who,  at  the  time  of  the 
passing  of  the  Act,  were  subject  to  the  provisions  of  Act  No.  160; 
makes  new  provisions  respecting  their  salaries,  in  accordance  with 
their  new  classification,  and  special  arrangements  for  cases  in 
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which  the  existing  salary  might  be  higher  or  lower  than  that  p-  c. 

assigned  to  the  officer  in  his  new  class.     {See  sees.  9  to  29).  1886 

The  interpretation  of  sec.  2,  now  under  consideration,  nullifies,  Bkowns 
and  in  effect  repeals,  the  larger  number  of  these  sections,  as  to  all  ^^^  Oukbn 
officers  except  teachers  in  the  Education  department.  So,according 
to  this  contention,  every  officer  would  also  have  a  right  to  an 
increment  of  salary  (existing  as  well  as  accrued)  free  from  the 
condition  of  good  and  diligent  conduct  imposed  as  a  condition  of 
the  right  of  increment  by  the  later  Act,  sec.  19.  Further,  he 
would  have  the  privilege,  existing  or  accruing,  of  furlough  for  ten 
and  not  twenty  years'  service,  as  provided  by  the  later  Act,  sec. 
^,  at  the  discretion  of  the  Governor-in-Council,  and  not  of  the 
Public  Service  Board  (Act  No.  160,  sec.  37).  And  he  might, 
perhaps,  without  legal  inconsistency,  claim  under  the  new  Act 
the  privilege  of  getting  full  pay  for  six  months,  and  half-pay  for 
m  months,  instead  of  half-salary  for  the  whole  time  of  absence, 
as  provided  by  the  former  Act.  Moreover,  he  would  have  the 
right  to  retain  his  office,  subject  to  the  terms  and  conditions  of 
Act  No.  160  only;  and  he  could  not  be  dismissed  or  reduced, 
except  by  the  act  of  the  Governor-in-Council  only,  who  might 
appoint  a  board  distinct  from  the  Public  Service  Board,  to  in- 
vestigate and  report,  upon  charges  against  the  officer.  He  would 
also  have  the  right  to  seek  promotion  from  the  Govemor- 
in-Conndl,  who  alone  could  confer  it  under  Act  No.  160.  And 
he  would  undoubtedly  be  entitled  to  claim  as  a  legal  right, 
under  sea  10  of  that  Act,  that,  in  the  event  of  any  question 
arising  respecting  his  rights  or  obligations  as  an  officer  in  the 
pubhc  service,  such  questions  should  be  decided,  not  by  the  Public 
Service  Board,  but  exclusively  by  the  Governor-in-Council,  whose 
decision  is  by  this  section  made  final 

These  are  some  only  of  the  privileges  and  rights,  existing  or 
accruing,  which,  if  these  terms  be  taken  in  their  ordinary  meaning, 
which  is  also  a  vague  and  most  indefinite  meaning,  and  applied, 
without  any  limitation,  would  undoubtedly  be  preserved  to,  and 
could  be  enforced  by,  every  officer  who  was  subject  to  the  pro- 
visions of  Act  No.  160. 

The  general  effect  of  the  petitioner's  contention,  if  allowed,  will 
be  that  Act  No.  160   wUl,  as   a  whole,  be  kept  in  force  and 
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F.  c.  unrepealed  for  the  exdosive  benefit  of  the  persons  who  were 

18S6  subject  to  its  provisions  at  the  time  of  the  passing  oi  ^'Tht 

Browkk       Public  Service  Act  1883,"  and  that  such  persons  will  not  be 

V-  subject,  in  any  material  or  substantive  respect  whatever,  to  the 

provisions  of  the  later  Act 

Was  this  result  intended  by  the  Legislature  when  it  enacted 
"  The  Public  Service  Act  1883  ?"  I  think  that  it  is  clear,  beyond 
all  controversy,  that  it  was  not.  The  preamble  of  the  new  Act 
states  two  reasons,  which  were  deemed  to  be  of  sufficient 
importance  to  justify  the  Crown  and  the  two  Houses  of  Farlia^ 
ment  in  surrendering  their  constitutional  right  of  control  and 
management  of  the  public  service  to  a  board  only  indirectly  and 
remotely  responsible. 

These  were — first,  the  desirability  of  including  under  one  and  a 
new  system  all  departments  of  the  public  service  not  theretofore 
provided  for  by  any  Act  of  Parliament;  and  secondly,  the  expe- 
diency and  high  desirabilityof  abolishing  all  patronage  with  respect 
to  appointments  and  promotions  in  the  public  service,  and  to 
establish  a  just  and  an  equitable  system  in  lieu  thereof,  which 
would  enable  all  persons  who  had  qualified  themselves  in  that 
behalf,  to  enter  the  public  service  without  favour  or  recommenda- 
tion other  than  that  of  their  own  merits  and  fitness  for  the  position. 

The  view  put  forward  for  the  petitioner,  of  the  meaning  of 
the  second  section,  will  necessarily  defeat,  wholly  or  in  part,  the 
policy  of  Parliament  in  both  of  these  respects.  It  will  divide 
the  public  service  into  two  distinct  systems,  each  regulated  by  a 
different  Act  of  Parliament,  having  diflFerent  rights  and  obliga- 
tions, and  managed  by  separate  controlling  bodies ;  while  it  will 
retain,  in  respect  to  the  promotions  of  a  large  body  of  officers  in 
the  public  service,  the  patronage  which  Parliament  thought  it 
expedient  and  highly  desirable  to  abolish  altogether. 

It  is,  of  course,  possible  that,  through  inadvertence,  the 
language  of  one  pai*t  of  an  Act  of  Pailiament  may  be  in  direct 
and  necessary  conflict  with  the  plainly  expressed  intentions  of 
Parliament,  as  found  in  another  part  of  the  same  enactment. 
Where  this  occurs,  it  is  the  difficult  duty  of  the  Court  to  find  out 
by  the  best  available  means,  and  give  effect  to,  the  prevailing 
intention  of  the  Legislature. 
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Bat  I  think  it  is  the  imperative  duty  of  courts  and  judges  not  ^^ 

to  allow  the  certain  and  cleai'ly  expressed  general  intentions  of  1886 

the  Legislature  to  be  overborne  and  defeated,  except  by  words       Browne 
equally  clear  and  unmistakeable  in  their  meaning.     But  the     ^^^  qukkit, 
language  of  sec.  2  is  the  reverse  of  clear.      I  have  no  doubt 
whatever  in  my  mind  that,  for  the  reasons  I  have  stated,  the 
petitioner's  interpretation  of  that  section  is  erroneous,  and  that 
his  contention  founded  upon  that  interpretation  is  inadmissible. 

But,  if  the  petitioner's  interpretation  of  this  section  be  wrong, 
what  is  the  true  meaning  of  it,  and  how  does  the  true  meaning 
affect  the  petitioner's  claim  in  this  action  ?  I  think  that  the 
answer  will  be  found  by  considering  the  second  section  in  connec- 
tion with  some  of  the  other  provisions  of  "  The  Public  Service 
Ad  1883."  It  should  be  borne  in  mind  that  the  primary  and 
immediate  object  of  sec.  2  was  not  to  preserve  privileges  and 
rights,  but  to  preserve  from  repeal  portions  of  Act  No.  160, 
relating  to  privileges  and  rights,  as  well  as  to  preserve  the  Act 
as  a  whole  from  repeal  as  to  matters  and  things  done  under 
it 

In  the  parts  of  the  Act,  subsequent  to  sec.  2,  we  find  pro- 
visions creating  and  securing  various  privileges  and  rights  in 
eommon  to  all  officers  in  connection  with  the  new  divisions  and 
classes  to  which  they  are  to  be  respectively  assigned.  In  addition 
to  these,  certain  distinctive  privileges  and  rights  are  conferred  on, 
or  preserved  to,  officers  who  were  subject  to  the  provisions  of  Act 
No.  160 ;  and  these  latter  privileges  and  rights  are  so  conferred 
or  preserved,  manifestly  because  they  were  existing  or  accruing 
at  the  time  the  new  Act  was  passed,  and  it  was  deemed  to  be 
nnjost  to  take  them  away,  merely  because  Parliament  thought 
fit,  by  new  legislation,  to  alter  the  arrangements  of  the  public 
service. 

Thus  an  officer  employed  in  any  division  under  Act  No.  160, 
whose  salary  is  to  be  reduced  to  the  maximum  of  the  class  to 
which  he  shall  be  assigned,  in  accordance  with  the  new  classifica- 
tion of  the  service  according  to  the  work  to  be  performed  (which 
the  Board  is  required  to  make)  is  given  the  right  to  a  money 
compensation  on  a  certain  scale  (sec.  27).  Again,  by  sec.  28,  an 
officer  classified  under  Act  No.  160,  and  receiving  a  greater 
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yc.  salaiy  than  the  maximum  aasigned  to  the  same  class  of  the 

1886  clerical  division,  is  given  the  right  to  continue  to  receive  audi 

Bbownk  greater  salary  as  long  as  he  continues  in  that  class ;  while  by 
The  Qubkw.  ®^^'  ^^>  *  person  employed  in  any  department  at  the  time  of  the 
passing  of  the  Act,  and  receiving  a  salary  less  than  the  minimum 
of  the  class  assigned  to  such  work,  is  entitled  to  have  his  saUiy 
increased  to  the  minimum  of  that  class.  Again,  by  sec  73, 
persons  subject  to  the  provisons  of  Act  No.  160,  and  who 
entered  the  service  prior  to  the  passing  of  the  Act  No.  710, 
which  abolished  pensions,  and  superannuations,  and  retiring 
allowances,  and  compensation  for  loss  of  office  or  on  redaction 
of  salary  to  persons  thereafter  appointed  to  any  public  office, 
are  exempted  from  the  obligation  of  insuring  their  lives.  This 
exemption,  which  itself  is  a  privilege  or  right,  was  conferred,  be- 
cause, by  sec.  99,  tlie  same  persons  are  graQted  the  right  of  super- 
annuations or  retiring  allowance,  compensation,  or  gratuity^to  be 
computed  under  the  provisions  of  Act  No.  160. 

All  of  these  provisions  conferring  distinctive  privileges  or  rights 
on  officers  subject  to  Act  No.  160,  were  unnecessary  and  super- 
fluous, if  the  petitioners  contention  as  to  the  meaning  of  sec  2  be 
correct.  All  of  them  recognise,  and  aim  at  giving  effect  to,  certain 
important  privileges  and  rights  of  the  same  officers  under  Act 
No.  160. 

It  would  seem  proper  to  leave  unrepealed  such  parts  of  Act  No. 
160  as  might  be  the  original  basis  of,  or  might  afford  evidence  to 
support,  the  claims  of  officers  to  all  or  some  of  these  distinctive 
privileges  or  rights  conferred  on  those  officers  by  "  The  Public 
Service  Act  1883."  In  the  cases  last  mentioned  of  superannua- 
tion and  retiring  allowances  and  compensation,  the  retention  of 
sees.  44  and  16  of  Act  No.  160,  is  necessary  to  enable  the  rates  of 
superannuation  allowance  and  compensation  to  be  computed  for 
those  on  whom  the  right  to  such  allowance  or  compensation  was 
conferred. 

I  am  of  opinion  that  sec.  2  of  the  "  Public  Service  Act  1883" 
repeals  the  Act  No.  160,  except  in  so  far  as  that  Act  relates  to  such 
existing  or  accruing  distinctive  privileges  and  rights  as  are 
expressly  acknowledged  or  renewed  by,  or  may  be  consisteut 
with,  the  other  provisions  of  "  The  Public  Service  Act  1883." 
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This  oonstraciion  of  sec.  2  affords  a  meaning  consistent  with  both  f.  o. 

the  members  of  that  section,  with  the  subsequent  provisions  of         1866 
the  Actj  and  also  with  the  express  intentions  of  Parliament,  as       brownb 
stated  in  the  preamble  of  the  Act.  ,j,^  ^-^^ 

According  to  this  view,  the  petitioner  was  not  exempted  from 
the  jurisdiction  of  the  Public  Service  Board  under  sec.  76  of 
"The  Public  Service  Act  1883/'  and  the  Board  had  the  legal  power, 
under  that  section,  to  dispense  with  his  services;  while  the  peti- 
tioner had  the  legal  right,  under  sec.  16  of  Act  No.  160,  to 
receive  compensation  at  the  rate  mentioned  in  that  section. 

My  answer  to  the  question  submitted  to  us  is  that,  in  my 
opinion,  the  petitioner's  services  have  been  legally  dispensed  with 
mider  sec.  76  of  "  The  Public  Service  Act  1883,"  but,  as  my 
brothers,  Williams,  J.,  and  Holroyd,  J.,  are  of  the  contrary  opinion, 
judgment  will  be  entered  for  the  petitioner,  in  accordance  with  the 
terms  agreed  to  by  the  parties. 

The  judgment  of  Williams  and  Holroyd,  JJ.,  was  read  by: — 

Williams,  J.  The  answer  to  the  question  submitted  to  us  for 
our  decision  depends,  in  our  opinion,  on  the  true  construction  of 
sec  27  of  the  Act  25  Vict.  No.  160,  and  of  sec.  2  of  the  Act  47  Vict. 
No.  773. 

What,  then,  is  the  true  construction  of  those  sections?  Dealing 
with  them  seriatim,  it  is  to  be  observed  that  the  Act  No.  160 
is  divided  into  Parts,  with  cross  headings.  Sec.  27  is  the  first 
section  of  Part  IV.  cross  heading  "Dismissals."  Sec.  27> again, 
is  itself  divided^ into  two  parts ;  the  first  part  contains  an  express 
prohibition  against  any  officer  of  the  Civil  Service  being  dismissed, 
except  for  the  causes  and  in  the  manner  set  forth  in  the  Act. 

It  has  been  suggested  that  this  prohibition  cannot  affect  the 
present  case,  because  the  services  of  the  petitioner  have  been 
*'  dispensed  "  with,  consequently  that  he  has  not  been  "dismissed." 
We  cannot  agree  with  that  suggestion.  The  word  "  dismissed," 
in  the  first  portion  of  the  section,  clearly  includes  and  covers  a 
dispensing  with  an  officer's  services ;  and  that  this  is  so  is,  we 
think,  shown  by  the  limitation  placed  upon  the  prohibition  in 
and  by  the  latter  portion  of  the  section,  which  enacts  that  in  one 
of  two  events  : — (1)  If  it  be  expedient  to  reduce  the  number  of 

CC2  — 
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F.  c.  officers  in  any  department :    (2)  or  to  amalgamate  two  or  more 

18S6  departments :  the  Govemor-in-Council  may  dispense  with  the 

fiBowKK       services  of  any  officer.     In  the  latter  portion  of  the  section,  it  is 

,^-^  ^  evident  the  word  "  dispense  "  is  applied  to  a  part  only  of  the 

cases  covered  by  the  word  *'  dismiss"  in  the  earlier  portion  of  the 

section. 

The  true  construction^  then,  of  the  section  is  this: — ^no  officer 
is  to  be  dismissed,  except  for  the  causes  (misconduct,  &a}  and  in 
the  manner,  stated  in  the  Act ;  but,  as  to  a  certain  species  of 
"dismissals" — namely,  "dispensing"  with  services — the  pro- 
hibition is  removed  if  and  when  reduction  or  amalgamation  be- 
come expedient 

If  this  be  the  true  view  of  sec.  27,  as  we  think  it  is,  leaving  out 
of  consideration  for  the  present  the  Act  No.  773,  the  petitioner 
(to  whom  part  4  is  expressly  made  to  apply  by  sec.  51  of  the 
Act  No.  160)  has,  upon  the  facts  stated  in  the  case,  been  un- 
doubtedly wrongly  dismissed ;  in  other  words,  his  services  have 
not  been  dispensed  with  for  the  purpose  either  of  reducing  the 
number  of  officers  in  a  department,  or  of  amalgamating  two  or 
more  departments. 

Passing  now  from  the  Act  No.  160  to  the  Act  No.  773,  does 
that  Act  in  any  way  abrogate  or  alter  the  petitioner's  contract 
of  service  with  Her  Majesty,  as  stated  in  sec.  27  of  the  former 
Act  ?  The  answer  to  this  question  depends  on  the  true  construc- 
tion to  be  placed  upon  the  words  "save  and  except  as  to  all 
matters  and  things  done  under  and  to  all  the  privileges  and 
rights  now  existing  or  hereafter  accruing  of  all  persons  now 
subject  to  the  provisions  of  that  Act." 

At  the  time  of  the  passing  of  the  Act  No.  773,  the  petitioner 
was  a  person  then  subject  to  the  provisions  of  the  Act  No.  160. 
Primd  facie,  therefore,  all  his  rights  and  privileges  under  the 
Act  No.  160  are  expressly  preserved  and  saved.  The  word  used 
is  "all."  As  to  "all"  such  rights  and  privileges,  the  Act  No.  160 
is  to  be  considered  unrepealed  and  unaflfected  by  the  new  Act 
No.  773. 

Is,  then,  the  petitioner's  contract  of  service  under  the  Act  No. 
160,  one  of  those  rights  ?  Is  it  not  his  chief  right,  the  very 
corner-stone  of  all  his  rights  and  privileges  ?    Were  it  not  for  the 
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very  great  respect  we  have  for  our  brother  Higinbotham*8  opinion  ^c- 

we  shonld  not  have  entertained  the  slightest  doubt  upon  the  1886 

point    To  excise  this  right  would  be  to  cut  off  the  head,  and       browne 
leave  only  the  ttfil.  Thb  Quern. 

If  there  be  any  matters  as  to  which  the  new  Act  may  apply  to 
such  an  officer  without  affecting  his  rights  and  privileges  under 
Act  No.  160,  so  far,  and  so  far  only,  does  and  can  the  new  Act 
apply  to  him.  And  the  only  limitation  we  can  place  upon  such 
express  and  sweeping  words  as  "  all  rights,"  is  to  read  the  words 
"all  rights"  as  meaning  " all  legal  rights." 

The  preamble,  it  appears  to  us,  cannot,  without  speculation, 
assist  us  in  the  construction  of  sec.  2;  for,  looking  at  the 
preamble,  it  is  quite  as  reasonable  to  conjecture  that  the  number 
of  officers  under  Act  No.  160  was,  at  the  time  of  the  passing  of 
Act  No.  773,  insignificant  in  comparison  with  the  large  number 
to  whom  the  provisions  of  Act  No.  773  were  to  apply,  as  to 
indulge  in  any  other  conjecture  founded  upon  the  preamble. 

Bat  the  enacting  words  of  sec.  2  are  so  plain  and  unmi  stake- 
able  that  any  reference  to  the  preamble,  for  the  purpose  of 
interpreting  them,  is  not  only,  in  our  opinion,  unnecessary,  but 
also  improper.  We  rest  our  judgment  solely  upon  what  we 
conceive  to  be  the  proper  construction  of  sec.  27  of  Act  No.  160, 
and  upon  the  plain  words  of  sec.  2  of  the  Act  No.  773. 

We  desire  to  add  that  we  have  not  overlooked  sec.  54  of  the 
Act  No.  IGO.  That  section,  in  our  opinion,  merely  provides  for 
what  shall  or  shall  not  be  an  officer's  rights,  qud  salary  or  incre- 
ment, under  the  very  Act  of  which  it  is  a  section.  In  other 
words,  the  Act  No.  160  itself  provides  that  officers  under  the  Act 
No.  160  shall  be  liable,  qud  salary  or  increment,  to  have  such 
salary  or  increment  reduced  or  altered  by  subsequent  legislation, 
without  having  any  claim  to  compensation. 

The  argument  sought  to  be  deduced  from  that  section,  not 
only  cannot  affect  an  officer's  rights  under  a  contract  of  service 
created  by  sec.  27,  in  any  other  respect  save  as  to  increment  or 
salary,  but,  on  the  contrary,  affords  reason  for  supposing  that 
Parliament  intended,  at  the  time  of  the  passing  of  the  Act  No. 
IGO,  at  any  rate,  that  no  alteration  should  be  made  in  the 
contract  of  service,  save  in  the  matters  for  which  express,  though. 
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F.  a  perhaps,  useless  provision  is  made  by  anticipation.    We  answer 

1SS6  the  question  submitted  to  us  by  the  case  in  the  negative. 

Browns 
The  Quekh.  JudgmerU  for  the  petitioner  fer  1«. 

o.ndLc(Ms, 

Solicitors  for  petitioner :  IhiSv  ^  Wilkinson. 
Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 

Tf,  H«  M. 


F.  0.  M'GOUN  V.  SMITH. 

Jutif  24,  29.      ^t<^  of  Suprtjne  Oowrt,  Augwt  1SS4— r.  6  {a)--Co9U^ Actum  of  ^eetment-- 
Taxation  cf  coats  on  higher  acaie. 

In  ftn  action  for  the  reoovery  of  land,  together  with  a  claim  of  25L  for  meine 
profits,  costs  are  properly  taxed  on  the  higher  scale.  Rale  6  (a)  of  the  Roles  of 
Snpreme  Court,  August  1S84,  applies  only  to  actions  for  debt  or  damages. 

Summons  to  review  order  for  taxation  made  by  taxing  officer. 
The  action,  which  was  tried  before  a  judge  sitting  without  a 
jury,  was  to  recover  possession  of  land  and  premises^  together 
with  a  claim  for  26?.  for  mesne  profits.  A  verdict  was  found  for 
the  defendant  {a).  The  taxing  officer  allowed  costs  on  the  higher 
scale,  giving  the  following  reasons  for  his  taxation: — ^That  thii 
was  an  action  for  the  recovery  of  land,  and  that  it  was  decided 
in  Rudduck  v.  Clarke  (b)  that  an  action  for  the  recovery  of  land 
is  not  within  rule  6,  sub-sec.  (a);  and  the  effect  of  that  decision  is 
not  altered  by  reason  of  a  claim  for  mesne  profits  being  joined  to 
the  claim  for  recovery  of  land.  This  summons  was  referred  to 
the  Full  Court  by  Cope,  J. 

Hood,  for  plaintiff,  in  support  of  the  summons — This  turns 
upon  the  interpretation  of  r.  6  of ''  The  Rules  of  the  Supreme  Courts 
August  1884."  By  that  rule,  a  solicitor  shall  be  entitled  to  charge 
and  be  allowed  fees  set  forth  in  the  column  headed  "  lower  scale" 
in  the  Appendix  N  to  "  The  Rules  of  the  Supreme  Court  1884": — 

(a)  AnU  p.  244.  (5)  6  A.L.T.  45. 
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"In  aD  ftciionfl  for  pnipOBea  to  which  any  of  the  forms  of  indorflement  of  olaims  f.  C. 

OB  writs  of  ■ammoiui  in  leos.  U.  and  IV.  in  Part  III.  of  Appendix  A,  referred  to  

ia  Ord.  IIL,  r.  3»  and  sec.  IV.,  Appendix  0,  referred  to  in  Ord.  III.,  r.  6,  or  other  ^^^ 

limiUur  fonns,  are  applicable  (except  as  hereinafter  provided  by  rule  7  of  this  Order)  M^Hmr 
wiiera  the  debt  or  damage  claimed  in  any  action  shall  not  exceed  100{." 


Clearly  there  is  a  form  for  an  action  for  ejectment  or  recovery  of 
land  set  out  in  the  Appendix  mentioned  in  the  rule.  The  claim 
here  for  mesne  profits  is  really  a  claim  for  damages,  and  tbut 
daim  is  for  an  amouat  under  100!.,  so  that  all  the  requirements 
of  the  rule  are  fulfilled.  In  Rudduck  v.  Clarke  (c),  which  is  the 
ease  upon  which  the  taxing  officer  founded  his  reasons  for  taxing 
on  the  higher  scale,  there  was  no  claim  for  damages ;  it  was  a 
mere  action  for  ejectment.  Actions  for  ejectment  also  come 
within  the  meaning  of  the  rule,  as  there  is  a  form  given  in  the 
Appendix. 

Hodges,  for  the  defendant — The  plaintiff  has  not  raised  this  ob- 
jection in  the  proper  form.  Ord.  LXV.,  r.  27,  sub-sec.  (39),  pro- 
vides that  the  party  dissatisfied  with  the  taxation,  must  set  out 
each  item  objected  to ;  that  has  not  been  done  in  this  case.  R.  6, 
sub-sec.  (a)  applies  merely  to  actions  to  recover  debt  or  damage ; 
it  is  taken  from  sec.  440  of  the  "Common  Lcnv  Procedure  Statute 
1865  "  (No.  274).  Actions  of  ejectment  are  intricate  and  difficult, 
and  are  purposely  excluded  from  r.  6.  This  action  was  brought 
under  a  forfeiture  clause,  and  is  not  within  the  meaning  or  scope 
of  Ord.  III.,  r.  6.  Burns  v.  Walford  {d)  decides  that  an  action 
for  poss&ssion,  by  a  landlord  i^ainst  a  tenant,  under  a  forfeiture 
clause  in  the  agreement,  is  not  an  action  against  a  tenant  whose 
term  has  expired,  within  Ord.  III.,  r.  6  (f).  The  last  words  of  the 
rule  (a)  govern  the  whole  section,  and  that  would  make  the  rule 
apply  only  to  actions  to  recover  debt  or  damage  under  1002.  This 
is  really  an  action  for  recovery  of  land  with  another  claim  added, 
withm  the  meaning  of  Ord.  XVIII.,  r.  2,  If  a  claim  for  recoveiy 
of  land  is  excluded  from  the  scope  of  r.  6  (a),  then  the  plaintiff 
eaonot,  by  the  mere  addition  of  a  claim  for  a  few  pounds  as 
damages,  that  is,  some  damages  not  exceeding  1002.,  bring  the 
daim  back  again  within  the  meaning  of  the  rule.  Ejectment 
would  come  within  the  scope  of  the  latter  part  of  r.  7.  Sub-rule 
(c)  6  AL.T.  45.  {d)  W.N.  1884;  p.  31. 


V, 

Sicmr. 
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F.  c.  (a)  of  r.  6  refers  to  cases  where  "damages"  are  actually  sought  as 

1886  the  substantial  relief,  and  are  "the  purposes"  of  the  action. 


M'GouN 

V. 

Smith. 


Hood,  in  reply — ^Sub-rule  (39)  of  r.  27,  Ord.  LXV.,  only  applies 
where  specific  objections  are  made  as  to  the  allowance  or  disallow- 
ance of  particular  items,  and  not  where  the  principle  on  which 
the  taxation  proceeded  is  objected  to :  Sparrow  v.  HiU  (d).  In 
this  present  case,  the  objection  is  to  the  principle  upon  which  the 
taxing-oflicer  proceeded.  According  to  the  English  rules  under 
the  Judicature  Act,  an  action  for  the  recovery  of  land  did  come 
withinsub-r.  (a)of  r.  6:  Re  Terrell  (e).  [Holrotd,J.  The  English 
rule  which  corresponds  to  this  omits  what  are  said  by  the  other 
side  to  be  the  controlling  words,  namely,  "  debt  or  damage."] 

Cur.  adv.  vuU. 

June  29.  Per  Curiam  (/).    This  was  a  summons  referred  to  the  Full 

Court.  The  plaintiff  objected  to  the  allowance  by  the  taxing- 
officer  of  costs  on  the  higher  scale,  in  an  action  for  the  recovery  of 
land,  with  claims  for  damages  for  injury  to  the  premises  and  for 
mesne  profits.  We  think  the  taxing-officer  was  right  In  our 
opinion,  Ord.  LXV.,  r.  6  (a),  applies  to  actions  brought  only  for 
debt  or  damages. 

Summons  dismissed  with  cods. 

Solicitors  for  plaintiff:  Lynch  <&  McDonald. 

Solicitor  for  defendant :  Abbott 

W.  H.M. 

id)  7  Q.B.D.  362.  (e)  22  Ch.  D.  473. 

(  f)  HiGINBOTHAM,  WiLUAMS,  and  HOLBOTD,  JJ. 
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TANKARD  r.  GIBBS.  F.  c. 

'Cmiraei'-^imditwn  preeedeni^Delivery  of  goods  alangmde  ship^ Production  of  isqq 

ship^M  receipt.  June  26,  29. 

Flaittiiffi  contracted  to  aell  to  the  defendants  a  certain  quantity  of  wheat,  to 
be  delivered  alongside  the  ship  on  the  railway  pier,  payment  to  be  made  on  pro- 
duction of  ship's  receipt. 

Eddy  that  the  production  of  the  ship's  receipt  was  a  condition  precedent  to  the 
?ight  to  recover  the  price  :~aIso  that  production,  at  the  trial,  of  the  tally-book  of 
the  Railway  department,  containing  a  receipt  for  this  wheat,  obtained  by  the 
department  from  the  chief  mate  of  the  ship,  for  the  discharge  of  the  department 
M  carrier,  did  not  fulfil  the  condition. 

Appeal  from  the  County  Court,  Melbourne. 

The  plaintiffs'  claim  was  for  the  price  of  sixty  bags  of  wheat 
sold  to  the  defendants.  The  contract  provided  that  the  bags 
were  to  be  delivered  alongside  the  ship  Ben  Voirlich,  and  that 
payment  was  to  be  made  in  net  cash,  on  production  of  ship's 
receipt.  The  only  receipt  that  the  plaintiffs  produced  was  a 
tally-book  from  the  possession  of  the  Railway  department,  and 
this  book  was  not  produced  until  after  the  ship  had  left  the  port. 
A  ship's  receipt  signed  by  the  mate,  was  never  in  fact  given  by 
the  plaintiffs  to  the  defendants  who  refused  to  pay  unless  such 
receipt  were  produced.  The  judge  held  that  the  production  of 
the  ship's  receipt  was  a  condition  precedent,  and  found  a  verdict 
for  the  defendants. 

Hood  (with  him  Bryant)  for  the  plaintiffs,  appellants — The 
prodaction  of  the  ship's  receipt  is  not  a  condition  precedent.  All 
that  the  vendors  have  to  do,  under  this  contract,  is  to  deliver  the 
goods  on  the  pier  alongside  the  ship ;  they  are  not  responsible 
for  putting  them  actually  on  board.  Delivery  is  complete  under 
the  contract  when  the  vendors  have  put  the  goods  on  the  pier. 
It  is  the  duty  of  the  shipper,  that  is  the  defendants  in  this  case, 
to  get  the  ship's  receipt.  In  Behn  v.  Burnesa  (a),  as  to  con- 
struction of  contracts  which  contain  what  are  called  descriptive 
statements  which  form  a  substantive  part  of  the  contract,  the 
doctnne  is  laid  down  that  such  statements  are  in  the  nature  of  a 

(a)  3  fi.  &  S.  781. 
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F-  c.  warranty^  and  that  the  party  who  is  grieved  must  sne  thereon 

1886  for  damages.    A  bill  of  lading,  as  between  the  parties,  is  a  mere 

Tankard      i^^ceipt  for  goods  ;  and  a  man  is  not  to  lose  his  goods  becaase  he 
does  not  get  the  bill  of  lading :  Bates  v.  Todd  (6). 

In  the  case  of  IfeiU  v.  WhitworOi  (c),  the  contract  contained  a 
proviso,  **  the  cotton  to  be  taken  from  the  quay ;"  and  it  was 
there  held  that  the  clause  as  to  place  of  delivery  was  not  a  con- 
dition precedent,  but  a  mere  stipulation  in  favour  of  the  sellers, 
and  that  the  contract  meant  that  the  cotton  should  be  delivered 
at  a  reasonable  time  under  reasonable  circumstances^  and  was  to 
be  at  the  buyer's  risk  and  charge  from  the  time  of  its  being 
landed  on  the  quay. 

Duffy,  for  the  defendants,  respondents — The  cases  cited  are  all 
apart  from  the  present  question.  The  plaintiffs,  having  sold  the 
wheat  to  the  defendants,  and  having  undertaken  to  deliver  snch 
wheat  alongside  the  ship,  must  produce  some  evidence  to  the 
defendants  of  having  done  this.  The  defendants,  in  order  to 
satisfy  themselves  that  this  delivery  has  taken  place,  expressly 
contract  that  they  shall  not  be  called  upon  to  pay,  until  they 
have  produced  to  them  the  ship's  receipt.  This  is  a  fair  and 
proper  precaution.  The  parties  contract  that  payment  is  not  to 
take  place  until  the  happening  of  a  certain  contingency;  and 
they  are  bound  by  that  condition.  Unless  the  purchaser  gets  the 
receipt,  he  cannot  get  anything  at  all.  To  obviate  difficulties  he 
then  makes  the  production  of  that  receipt  a  condition  precedent. 
Behn  V.  Burnesa  (a)  does  not  decide  that  parties  may  not  expressly 
contract  to  make  the  production  of  a  receipt  a  condition  pre- 
cedent. The  purchasers  could  not  obtain  a  bill  of  lading,  with- 
out this  receipt.  The  custom  is  d&scribed  in  MacLdchlan  on 
Shipping,  at  p.  390 :— "The  custom  is,  upon  goods  being  sent  on 
board,  for  the  master  or  person  acting  for  him,  to  give  a  receipt, 
and  afterwards  for  the  master,  on  the  receipts  being  given  up  to 
him,  to  sign  two,  three,  or  even  more  parts  of  a  bill  of  lading 
for  the  goods  of  each  freighter  acknowledged  by  the  receipt  to 
be  on  board."  And  at  p.  393,  it  is  said  that  "  bills  of  kdiog 
should  never  be  given  except  in  exchange  for  the  receipts." 

(6)  1  Moo.  &  Rob.  106.  (c)  L.IL,  1  O.P.  684.  (a)  3  B.  &  S.  781. 
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BryafU,  in  reply — The  master  of  a  ship  may  sign  bills  of  f-  c* 

ladiDg,  without  getting  receipts  for  goods  from  the  shipper:  1886 

Hatkesing  v.  Lmng  (d);  where  it  was  laid  down  that  a  master  taTkard 
may  properly  sign  bills  of  lading  in  favour  of  the  shippers  of 
goods,  without  production  of  the  mate's  receipts  for  the  goods,  if 
be  is  satisfied  otherwise  that  the  goods  are  on  board  the  vessel. 
By  the  contract  in  this  case,  the  vendor  fulfils  the  whole  of  his 
dnty  by  delivering  the  goods  on  the  pier.  The  plaintifis  produced 
a  receipt  signed  by  the  mate,  which  was  given  to  the  railway 
department ;  that  is  sufficient  evidence  of  the  goods  being  put  on 
board,  for  such  receipt  is  never  given  until  the  goods  are  so 
delivered.  The  stipulation  was  for  the  vendor's  benefit,  not  for 
tbe  purchaser.  The  receipt  produced  is  one  given  to  the  agents 
of  the  vendors,  inasmuch  as  the  Bailway  department  contract  with 
tbe  vendors  to  deliver  the  goods  on  their  behalf.  If  the  vendor 
can  produce  other  evidence  that  the  wheat  is  on  board,  that  will 
be  sufficient.  If  the  wheat  be  on  board,  the  owner  can  obtain  it, 
and  the  non-production  of  the  ship's  receipt  is  no  defence  to  this 
claim  for  the  price  of  such  wheat.  The  proper  course  which  de- 
fendants should  have  taken,  is  thus  laid  down  in  Benjamin  on 
Sales,  (Srd  ed.)  p.  548: — "  Although  a  man  may  refuse  to  perform 
bis  promise,  till  the  other  party  has  complied  with  a  condition  pre- 
cedent, yet^  if  he  has  received  and  accepted  a  substantial  part  of 
that  which  was  to  be  performed  in  his  favour,  the  condition  prece- 
dent changes  its  character,  and  becomes  a  ivan^anty  or  independent 
agreement,  affording  no  defence  to  an  action,  but  giving  right  to  a 

coanterclaim  for  damages." 

Cur.  adv.vult 

Peb  Cubiam  (e.)    This  was  an  appeal  from  the  County  Court  at       June  29. 
Melbourne.     The  learned  Judge  entered  a  verdict  for  the  defend- 
ants. 

The  action  was  brought  to  recover  the  price  of  sixty  bags  of 
wheat,  being  the  balance  of  wheat  sold  by  the  plaintiffs  to  the 
defendants  under  the  following  contract : — 

'*41  Flinden-lane  west,  Melbourne,  9th  December,  lS84.~M688r8.  Tankard 
tnd  Adamson. — Dear  Sirs, — I  have  this  day  sold  on  your  account  to  Messrs. 
Oibbs,  Bright  and  Co.,  3000  bags  Victorian  wheat  of  fair  average  quality,  of  this 

[d)  L.R.,  17  Eq.  92.         (e)  Higinbotham,  Williams,  and  Holbotd,  J  J. 
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F.  C.  8ea80Q*8  crop,   at  Ss.  lid.  per  bushel  of  60  p.  bags,  as  wheat  to  be  delivered 

alongside  the  ship  Ben  Voirlich,  on  the  Sandridge  or  Williamstown  railway  pier,  in 

^^^  good  sacks,  fit  for  shipment,  to  be  sampled  by  purchasers  prior  to  shipment,  and 

Tankard  Anything  objectionable  to  be  rejected.     Payment  to  be  made  in  net  cash  on 

1^,  production  of  ship's  receipt  for  each  500  bags.     The  entire  quantity  to  be  shipped 

OlBBS.  on  or  before  the  dlst  of  the  present  month.    Country  weights  to  be  accepted. 

Louis  L.  Lewis."    Endorsed  "Gibbs,  Bright  and  Co.,  per  J.  Watt." 

It  is  not  clear  whether  the  wheat  was  to  be  delivered,  under 
this  contract,  on  the  pier  or  on  board.  The  earlier  words, ''  to  be 
delivered  alongside,"  &c.>  point  to  delivery  on  the  pier.  As  the 
ship  s  receipt  could,  in  ordinary  course,  only  be  obtained  on 
delivery  on  board,  the  provision  requiring  the  vendor  to  produce 
the  ship's  receipt,  points  to  delivery  as  having  to  be  made  on 
board.  And  this  is  strengthened  by  the  clause  that  the  entire 
quantity  is  to  be  shipped,  apparently  by  the  vendors,  on  or  before 
the  31st  of  the  month. 

It  is  unnecessary  to  determine  which  of  these  views  is  the 
correct  one.  We  are  clearly  of  opinion  that,  whether  the  wheat 
was  to  be  delivered  on  the  pier,  or  on  board,  the  production,  by 
the  vendors,  of  the  ship's  receipt,  was  a  condition  precedent  to 
their  right  to  recover  the  price.  No  ship's  receipt  in  respect  of 
these  sixty  bags  was  produced  by  the  vendors  to  the  purchasers. 

The  tally-book  produced  does  not  contain  a  ship's  receipt,  in 
the  sense  in  which  these  words  are  used  in  the  contract.  It 
contains  receipts,  signed  by  the  chief  oflScer  of  the  ship,  to  the 
Railway  department.  These  receipts  were  obtained  by  the  Railway 
department  as  a  carrier,  for  its  own  protection;  the  vendors 
could  not  produce  them  to  the  purchasers,  or  compel  the'Railway 
department,  whose  property  they  were,  to  produce  them.  Moreover, 
this  tally-book  was  not  produced  by  the  vendors  until  after  the 
ship  had  left  the  port.  The  decision  was  right,  and  the  appeal 
will  be  dismissed  with  costs. 

Appeal  diamissed  with  costs. 

Solicitors  for  appellants  :  Davies,  Price  <fe  Wighton. 
Solicitors  for  respondents :  Klingender,  Dickson  Jc  Kiddle. 

W.  H.  M. 
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WOLFE  V.  ALSOP.  hioinbotham,  j. 

Trade  marh—Deacriptive  adjective,  name  of  Unm,  and  ordinary  suhatanHve  used  in  ^ggg 

a  fguraUvt  aenw— "  The  Trade  Marks  BegietraUon  Act  1876."  s,  l—Use  by 
dtfendant  qfmteh  mark  in  a  way  caicukUed  to  deceive  purchasers,  *^  *     ' 

There  can  be  no  ezcluBive  right  to  the  nee  of  *  trade- mark  oomposed  of  an 
ofdinary  descriptive  adjective,  with  the  name  of  a  town,  and  a  substantive  used 
is  a  figurative  sense  and  in  common  use  in  such  sense,  e.^.,  **Aromalic  Schiedam 
Sdaiappsf  and  a  defence  on  that  ground  to  an  action  for  infringement  may  be 
laiied,  though  such  trade-mark  has  been  registered  for  more  than  five  years 
witbout  any  application  to  rectify  the  register.  But  the  Court  will  restrain  any- 
one from  using  such  mark  upon  his  goods  in  such  a  manner  and  connection  as 
to  induce  purchasers  to  believe  that  such  goods  are  manufactured  by  the  person 
who  first  used  such  words  as  a  tradie-mark. 

AcnoN  by  Joel  B.  Wolfe  to  restrain  the  defendant  D.  G.  E. 
AIsop,  from  iDfringing  a  trade-mark  in  the  use  of  the  words 
"  Schiedam  Schnapps/'  and  from  selling  schnapps  in  bottles  with 
labels  similar  to  those  of  the  plaintiff.  The  defendant  is  the  agent 
ID  Melbourne  of  D.  H.  Burke,  of  New  York,  who  exported  the 
schnapps  to  Melbourne.  The  pleadings,  the  facts  and  the  argu* 
ments  are  sufficiently  stated  in  the  judgment. 

a'Beckett,  Hodges,  and  Neighbour,  for  the  plaintiff. 

Dr.  Madden  and  Topp,  for  the  defendant. 

Cur.  adv,  wit. 

HiGmBOTHAM,  J.  The  plaintiff  Joel  Burke  Wolfe  is  the  son  MayZi. 
and  successor,  under  his  father's  Will,  in  the  business  of  a  manu- 
&cturer  and  importer  of  gin,  of  Udolpho  Wolfe.  The  defendant 
David  George  Evans  Alsop  is  the  resident  and  managing  partner 
of  the  firm  of  Bligh  and  Har bottle,  the  agents  in  Victoria  and 
other  Australian  colonies  of  David  Hutdiinson  Burke,  uncle  of 
the  plaintiff,  and  executor  of  Udolpho  Wolfe. 

It  is  alleged  by  the  bill  that  Udolpho  Wolfe,  in  or  about  the 
year  1848,  caused  to  be  manufactured  for  him,  at  Schiedam,  in 
Holland,  a  certam  description  of  gin  of  a  peculiar  preparation  and 
flavour,  and  not  theretofore  manufactured ;  that  he  then,  and  sub- 
Bequently  until  the  date  of  his  death  in  September  1869, 
imported  such  gin  to  New  York,  where  he  resided,  for  sale  at  that 
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HiQiNBOTHAM,  J.  plac6  Slid  elsewhere ;  and  that  he  then  invented  and  applied  to 
1886  b^    g^^    the    distinctive    name    Wolfe's    Aromatic    Schiedam 

\VoLr£  Schnapps,  which  name  and  also  the  name  schnapps  had  never, 
prior  to  its  use  by  Udolpho  Wolfe>  been  applied  to  aay  gin  or 
liqnor  or  cordial  of  any  description ;  and  that  Udolpho  Wolfe 
enjoyed  the  exclusive  use  of  the  name  "  Wolfe's  Aromatic  Schie- 
dam Schnapps"  for  upwards  of  twenty  years,  until  his  death. 

After  the  death  of  Udolpho  Wolfe,  the  business  was  at  first 
carried  on  by  the  plaintiff  and  David  Hutchiason  Barke,  the 
executor,  and  subsequently  it  was  continued  down  to  the  year  . 
1877  by  an  incorporated  company  called  "The  Udolpho  Company," 
which  included  the  plaintiff  and  Burke  as  membera.  On  Ifit 
July  1877,  a  partnership  was  formed  between  the  plaintiff  and 
Burke.  This  partnership  lasted  until  Ist  July  1882,  after  which 
time  the  plaintiff  has  carried  on  the  business  alone. 

The  bill  charges  that  Burke,  after  the  dissolution  of  his  partner- 
ship with  the  plaintiff,  began  to  sell  in  London  and  elsewhere  a 
liquor  of  inferior  quality  to  the  plaintiff's,  called  by  him  Burke's 
Schiedam  Schnapps,  in  bottles  of  the  same  size,  colour  and  shape 
as  the  plaintiff's,  having  Burke's  title  moulded  on  the  glass  in  ; 
letters  of  similar  size  and  character  to  those  moulded  on  the  glass 
of  the  plaintiff's  bottles,  and  enclosed  in  paper  cases  or  wrappers  ; 
having  a  notice  on  one  side,  and  a  certificate  on  another  side, 
which  refer  to  Udolpho  Wolfe. 

The  bill  alleges  that  the  adoption  by  Burke  of  the  name 
"  Schiedam  Schnapps,"  for  the  liquor  sold  by  him,  was  with  the 
intention  and  had  had  the  effect  of  inducing  purchasers  to  believe 
that  the  liquor  sold  by  him  is  the  plaintiff's  gin,  and  that  the 
reference  to  Udolpho  Wolfe  on  the  two  labels  of  the  cases  or 
wrappers  was  designed  to  assist,  and  does  assist,  the  deception 
intended  to  be  produced  by  the  use  of  the  name  ''Schiedam 
Schnapps,"  by  suggesting  that  Burke  is  continuing  to  sell  the 
same  gin  which  he  had  sold  when  in  partnership  with  Udolpho 
Wolfe  and  his  successors  ;  and  that  the  liquor  sold  by  Burke  is 
the  same  as  that  which  the  plaintiff  now  sells  in  bottles  labelled 
"  Wolfe's  Aromatic  Schiedam  Schnapps." 

The  bill  prays  that  the  defendant's  firm,  which  has  a  large 
number  of  cases  of  Burke's  liquor  in  its  hands  for  sale,  may  be 
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mfoaiBod  by  injunction  from  selling  or  advertisiug  for  sale  such  hiqinbotham,  j. 
liquor.  isso 

The  answer,  admitting  some  and  traversing  other  allegations  of  wolfk 
the  bill,  submits  that  the  plaintiff  never  was  or  never  could  have 
been  entitled  to  the  exclusive  use  of  the  name  ''Schiedam 
Schnapps "  as  against  the  manufacturers  of  other  Hollands  gin  ; 
ttiat,  even  if  the  plaintiff  or  his  predecessors  in  title  ever  had  such 
exclusive  right,  it  has  been  lost  by  acquiescence ;  and  further, 
that  the  plaintiff's  remedy,  if  he  has  been  injured,  lies  against 
David  Hutchinson  Burke,  and  that  the  plaintiff  is  not  entitled  to 
an  mjunction  against  the  defendant. 

It  may  here  be  observed  that  no  attempt  has  been  made  to 
support  in  argument  this  last  contention  in  the  answer.  The 
def^dant  has  an  interest  in  upholding  the  pretensions  and  the 
acts  of  Burke,  for  whom  the  defendant's  firm  are  agents.  He  has 
undertaken  to  uphold  them,  by  defending  this  suit,  and  he  must 
accept  the  consequences  whatever  they  may  be. 

The  plaintiff's  case,  as  made  by  the  bill,  divides  itself  into  two 
claims,  each  resting  on  a  distinct  ground.  First,  he  claims  the 
right  to  the  exclusive  use  of  the  name  "  Schiedam  Schnapps,"  and 
of  each  of  the  two  names  composing  that  name,  as  his  property  or 
trade-mark.  This  claim  is  founded  upon  a  right  derived  from 
property  alleged  to  have  been  acquired  in  a  name.  Such  right, 
if  it  exist,  is  infringed  by  an  unauthorised  use  by  one  person, 
though  without  a  dishonest  intention,  of  a  name  which  has  become 
the  property  in  trade  of  another  person;  and  a  continuance  of  the 
infringement  may  be  stopped  by  injunction. 

The  plaintiff,  in  the  second  place,  charges  against  Burke  the 
use  by  him  of  the  same  name,  and  of  two  of  the  labels  on  the 
wi-apper,  with  a  fraudulent  intention  of  injuring  the  plaintiff  in 
his  business.  The  plaintiffs  case  in  this  aspect  involves  a  charge 
of  dishonesty  or  fraud,  and  it  is  founded  upon  "  the  fundamental 
rule  that  one  man  has  no  right  to  put  off  his  goods  for  sale  as  the 
goods  of  a  rival  trader,  and  he  cannot,  therefore,  in  the  language 
of  Lord  Langdale  in  Perry  v.  Truejitt  (a)  be  allowed  to  use  names, 
marks,  letters,  or  other  indicia,  by  which  he  may  induce  pur- 
chasers to  believe  that  the  goods  which  he  is  selling  are  the 

(a)  6  Beav.  73. 
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HiQiNBOTHAii.  J.  manufacture  of  another  person  " — per  Lord  Kingsdown  in  LeaHher 
1886  Cloth  Co.  Limited  v.  American  Leather  Cloth  Co,  Limited  (6). 

AVoLFE  Before  dealing  with  the  first  claim  of  the  plaintiff,  two  pre- 

V'  liminary  questions  must  be  disposed  of.    The  plaintiffs  trade- 

mark, including,  together  with  large  variety  of  words,  headings, 
and  labels  incapableof  registration, the  words  ''Aromatic  Schiedam 
Schnapps,"  was  registered  under  "The  Trade  Marks  Begistration 
Act  1876  "  (No.  639),  on  28th  July  1877.  Five  years  from  the 
date  of  registration  had  expired  before  10th  October  1883,  when 
this  suit  began. 

It  has  been  argued  for  the  plaintiff  that,  by  the  fifth  section  of 
the  Act,  the  registration  constitutes  conclusive  evidence  of  the 
plaintiffs  right  to  the  exclusive  use  of  these  words  as  a  trade- 
mark, and  that  the  question  whether  the  words  could  or  ought 
ever  to  have  been  registered,  cannot  now  be  raised  in  an  action 
against  a  person  who  has  infringed  the  registered  trade-mark. 

It  has  been  held  that  registration  for  five  years  does  not  pre- 
vent the  rectification  of  the  register,  under  sec.  7  of  the  Act,  where 
the  name  or  mark  registered  is  in  fact  no  trade-mark,  and  ought 
not,  therefore,  ever  to  have  been  put  upon  the  register :  ReJ.B. 
Palmar,  re  Trade  Marks  Registration  Act  1875  (c);  Ed/wards  v. 
Dennis  (d).  These  decisions  do  not  go  the  length  of  holding  that 
a  defendant,  who  is  sued  for  the  infringement  of  a  trade-mark,  has 
the  same  right  of  disputing  in  an  action  the  plaintiffs  statutory 
title,  as  a  person  who  seeks  a  rectification  of  the  register. 

I  think — for  the  reasons  stated  by  Jessel,  M.R,  in  the  first- 
mentioned  case,  and  notwithstanding  some  expressions  to  an 
opposite  effect  in  the  later  case — that  a  defendant  has  the  same, 
and  no  further  or  other  right ;  and  that  he  can  set  up,  as  an 
answer  to  the  plaintiff's  suit,  that  the  plaintiff  has  registered, 
more  than  five  years  before,  something  which,  at  the  time  of 
registration,  was  not  a  trade  mark ;  but  that  he  cannot  raise  as  a 
defence  an  answer  which,  admitting  the  plaintiff  to  have 
registered  something  which  at  the  time  of  registration  was  a 
valid  ti*ade-mark,  denies  that  the  plaintiff  has  a  right  of  property 
in  that  trade-mark  against  himself. 

(6)  11  H.L.  538 ;  35  L.J.  (Oh.)  62.         (e)    21  Ch.  D.  47 ;  61  L.J.  (Ch.)  673. 
(d)  30  Ch.  D.  454 ;  55  L.  J.  (Ch.)  125. 
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It  has  been  further  contended  that  the  defendant  has  admitted 
by  his  answer  that  the  plaintiff's  trade-mark  has  been  duly 
r^tered;  but  this  admission  applies  to  the  label  on  the  bottle 
only,  and  it  appears  to  be  an  admission  that  the  label  was 
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actually  registered  in  due  form,  but  not  that  the  label  so        Aisop. 
registered  was  a  valid  trade- mark  duly  registered. 

Passing  to  the  consideration  of  the  first  head  of  the  plaintiff's 
claim,  I  am  of  opinion  that  he  has  wholly  failed  to  establish  a 
right  of  property,  as  to  a  trade  mark,  in  any  one  of  the  words 
"Schnapps,"  "Schiedam,"  or  "Aromatic,"  or  to  all  or  any  com- 
bination of  any  of  these  words. 

It  seems  to  be  a  question  not  yet  finally  determined  whether , 
in  cases  arising  before  the  passing  of  the  "  Trade  Marks  Regiatra" 
iwn  Act  1876,"  there  could  be  a  right  of  property  in  a  name ;  or, 
which  is  nearly  the  same  thing,  whether  it  is  not  necessary  in  all 
sach  cases  to  prove  fraud  as  the  ground  of  a  claim  for  relief: 
See  per  Lord  Blackburn,  in  Smger'8  Machine  Martvwfadurers  v. 
IFiban  (e).  Bub  if  a  name  can  be  the  subject  of  property,  and 
may  therefore  be  appropriated  as  a  trade>mark,  such  right  of 
property  was,  and  is,  less  complete  in  the  case  of  names,  than  in 
the  case  of  other  trade-marks. 

A  proper  name,  if  applied  by  the  first  manufacturer  to  a 
patented  article,  or  to  an  article  first  manufactured  by  him, 
might  be  a  trade  denomination,  and  might,  therefore,  be  a  good 
trade-mark  as  indicating  the  manufacturer.  But,  if  that  proper 
name  was,  at  the  time  of  its  adoption,  or  should  afterwards  be- 
come,  descriptive  of  the  article  itself,  and  commonly  used  to 
describe  the  article,  an  exclasive  right  to  use  such  word  could  not 
be  acquired ;  or,  if  acquired,  could  not^  be  retained  by  anyone. 
The  name  in  the  one  case  could  never  become,  in  the  other  case  it 
would  cease  to  be,  as  soon  as  it  became  ^6Ztciyu7*i«,  a  valid  trade 
mark:  per  Mellish,  L.J.,  in  Ford  v.  Foster  (/). 

There  has  been  a  great  body  of  evidence  taken  in  this  case, 
which  clearly  proves,  in  my  opinion,  that — long  before  the  regis- 
tration by  the  plaintiff,  in  July  1877,  and  some  years  prior  to  the 
first  introduction  of  the  plaintiffs  manufacture  into  Victoria  in 

W  3Ap.Ca.atp.400;  47L.J.  (Ch.)  (/)  L.R.,  7  Ch.  611;  41  L.J.  (Ch.) 
St  p.  493.  682. 

V.UR.,  Vol.  XII.  DD 

Digitized  by  VjOOQIC 


426  SUPREME  COURT :  VICTORIA.  [V.  U  R. 

HiQuiBOTHAM.  J.  or  about  the  year  1858^  and  prior  even  to  the  first  use  of  the  name 

1886  by    Udolpho  Wolfe   in   or   about   the   year   1850 — ^the  name 

WmjfR        "  Schnapps/'  a  Qerman  word,  had  had  its  original  meaning  of 

Als  ^^  much  liquor  as  could  be  swallowed  at  one  mouthful,  enlarged, 

and  that  it  was  at  each  of  those  periods,  and  especially  the  two 

later  periods,  a  descriptive  term  commonly  applied  to  denote  gin, 

particularly  gin  more  or  less  flavoured. 

The  plaintiff's  brand  had  only  a  small  sale,  and  was  little  known 
for  three  or  four  years  after  it  was  introduced  into  Victoria.  Be- 
fore that  time  had  expired,  several  other  brands  of  *'  schnapps" 
became  known  in  the  market,  and  have  continued  to  be  openly 
sold  down  to  the  present  time,  without  any  objection  taken  by  the 
plaintiff  to  many  of  them. 

I  have  arrived  at  the  clear  conclusion,  in  view  of  the  evidence, 
that  the  plaintiff  never  had,  nor  could  have  had,  an  exclusive 
right  to  this  name  in  Victoria ;  and  that,  if  he  ever  had  it,  he  has 
lost,  by  long  acquiescence  in  the  use  of  the  name  by  others,  a 
right  to  relief,  according  to  the  doctrine  laid  down  by  Molesworth, 
J.,  in  The  Neva  Stearine  Coy.  v.  Mowling  (g). 

The  name  '*  Schiedam"  is  a  term  descriptive  of  one  of  the  two 
principal  places  in  Holland  of  manufacture  of  gin.  Schiedam  is 
said  to  contain  from  80  to  100  distilleries.  The  term  could  not 
ever  become  the  subject  of  private  property ;  and  if  it  could,  it 
has  been  proved  that  it  became  publid  juris  before  the  registra- 
tion by  the  plaintiff  in  July  1877.  The  plaintiff  has  acquiesced  in 
the  use  by  others  of  this  name  also. 

The  term  "Aromatic,"  as  an  adjective  in  common  use,  indicating 
the  quality  of  the  article  and  nothing  more,  could  not  be  appro- 
priated. 

The  three  component  words  of  the  plaintiff's  trade-mark  were 
severally  publici  juris  at  the  date  of  registration,  and  I  do  not 
think  that  a  combination  of  the  names,  none  of  which  is  capable 
of  itself  of  forming  a  valid  trade  mark,  can  be  valid.  It  appears 
to  have  been  so  held  in  America :  See  in  re  Tolle  {h). 

The  second  branch  of  the    plaintiffs   case,  as  stated  in  the 
bill,  raises  this  question  of  fact.     With  what  intention  did  Burke 
sell  his  liquor  with  the  name  "  Schiedam  Schnapps  "  moulded  on 
ig)  Ante  Vol.  IX.,  E.  98.  (h)  2  U.S.  Pat.  Gaz.  415. 
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the  bottles,  and  in  wrappers  to  which  the  following  labels  were  higinbotham>  j. 

attached : —  1S86 

'*Eead  this  certificate.    New  York,  January  9,  1866.    I  hereby  certify  that  Wolfb 

Mr.  D.  H.  Barke  has  one- third  interest  in  the  net  profits  of  my  business  for  the  y^ 

yesn  1865  and  1866,  and  in  case  of  my  death  it  is  my  wish  and  desire  that  the  Alsop. 

basiness  should  be  continued  as  now  carried  on  by  me.  (Sgd.)  Udolpho 
Wolfe."  "Notice  to  the  public.  The  undersigned,  having  been  a  partner  of 
the  Iste  Udolpho  Wolfe  and  of  his  successors,  for  the  past  17  years,  retires  this 
day  on  account  of  expiration  of  co-partnership.  He  well  knows  the  wants  of  the 
public,  and  begs  to  offer  this  schnapps  as  the  equal  of  any  article  bearing  that 
nsme,~D.  H.  Burke,  sole  proprietor,  July  1,  1882.'' 

The  defendant  contends  that  Burke  had  a  right  to  use  the  words 
"Schiedam  Schnapps,"  of  which  the  plaintiff  had  no  monopoly, 
and  also  to  refer  to  Udolpho  Wolfe,  with  whom  he  had  been  in 
partnership.  I  am  not  satisfied  that  Burke  has  a  right,  as 
i^inst  the  present  plaintiff,  to  use  the  words  ''  Schiedam 
Schnapps."  Other  traders  undoubtedly  would  have  such  right. 
Bat  it  is  not  clear  that  Burke  has  not  deprived  himself  of  it, 
as  between  himself  and  the  plaintiff,  by  the  terms  of  previous 
agreements  with  the  plaintiff.  On  the  19th  of  July  1877,  he 
assigned  to  the  plaintiff  the  trade  mark  which  he^  as  executor  of 
Udolpho  Wolfe,  had  on  16th  March  1871,  registered  in  the  office 
of  the  Begistrar-General  of  New  South  Wales.  (See  Appendix 
N.  to  the  New  South  Wales  Commission.) 

I  shall  not,  however,  decide  thc^t  Burke  has  not  now  a  right, 
as  against  the  plaintiff,  to  use  these  words ;  but  assuming  that  he 
has  such  right,  I  think  he  is  bound  so  to  use  it  as  not  to  mislead 
purchasers  as  to  whose  the  article  is.  In  like  manner,  although 
he  would  be  entitled  to  refer  to  his  partnership  with  Udolpho 
Wolfe,  and  to  derive  from  that  fact  whatever  benefit  it  was 
calcalated  to  give  him,  he  was  bound  to  take  special  care  that 
such  reference  should  not  mislead  purchasers  into  the  belief  that 
they  were  buying  the  article  first  manufactured  by  Udolpho 
Wolfe. 

Burke's  position  in  relation  to  Udolpho  Wolfe,  and  afterwards 
to  the  plaintiff,  imposed  on  him  a  special  obligation ;  and  his 
conduct  with  reference  to  the  issue  which  I  have  now  to 
determine,  calls  for  strict  and  even  suspicious  scrutiny.  He  was 
a  partner  of  the  plaintiff  when  the  latter,  in  1878,  instituted  pro- 
ceedmgs  in  this  Court  against  Hart  for  infringing  the  plaintifl  s 
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moiHBOTHAif,  J.  trade-mark^  the  chief  part  of  which  Burke  now  asserts  never 

1886         belonged  to  the  plaintiff  or  to  his  predecessors.    He  then  set  a 

^^^,       very  high  money  value,  40,000f.,  on  that  trade-mark :  (See  his 

V.  affidavit  of  11th  January  1879).    In  1882,  when  he  set  up  in 

business  for  himself,  his  interest  and  his  duty  to  his  former 

partner  in  this  matter  were  opposed  to  one  another,  and  he  was 

bound  to  make  it  quite  clear  and  free  from  all  doubt  that,  in 

asserting  his  own  rights  and  in  promoting  his  own  interest,  he 

would  not  be  deceiving  the  public  to  the  injury  of  the  plaintiff: 

Hookham  v.  Pottage  (j). 

But  his  conduct,  putting  upon  it  the  most  favourable  interpre- 
tation, makes  it  doubtful  what  his  intentions  were.  A  vast 
amount  of  minute  pains  has  been  taken  by  him  in  the  make-up 
for  sale  of  this  bottle.  Such  pains  may  have  been  taken  innocently 
or  they  may  have  been  taken  with  a  dishonest  purpose.  The 
general  result  ba  regards  their  effect  is,  that  there  are  striking 
marks  of  similarity  to  the  plaintiff's  bottle,  and  also  striking  but 
fewer  marks  of  dissimilarity.  The  latter  preponderate  in  the 
defendant's  bottle  stripped  of  the  wrapper.  The  bottles  in  this 
state  would  be  seen  by  purchasers  of  a  small  quantity  of  the 
liquor,  who  would  not,  as  a  rule,  be  likely  to  examine  the  words 
on  the  bottle,  or  be  particular  as  to  whose  brand  was  supplied  to 
them.  The  marks  of  similarity  are  more  numerous  and  striking, 
I  think,  on  the  bottle  enclosed  in  the  wrapper.  Bottles  in  this  form 
would  probably  be  purchased  by  buyers  of  one  entire  bottle,  or  by 
wholesale  buyers ;  and  these,  if  they  should  happen  to  be  deceived 
by  the  general  appearance  of  the  wrapper,  might,  upon  the  wrapper 
being  removed,  either  have  their  mistake  confirmed  by  the  words 
on  the  bottle,  or  might,  perhaps,  more  probably,  have  it  coiTected 
by  the  words  of  marked  dissimilarity  on  the  label  on  the  bottle. 

On  the  whole,  I  should  be  inclined  to  conclude  that,  if  the  two 
labels  on  the  wrapper  had  not  been  used,  a  purchaser  of  ordinary 
caution  would  not  be  deceived  by  the  appearance  of  the  bottle 
either  in  the  wrapper  or  without  the  wrapper,  and  would  not  be 
induced  to  buy  that  bottle  in  the  belief  that  it  was  the  plaintiffs. 

But  the  two  labels  on  the  wrapper,  taken  either  separately  or 
together,  tend  directly,  in  my  opinion,  to  mislead  the  most 

(i)  L.R.>  8  Ch.  91. 
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cautious  as  well  as  an  incautious  purchaser.    In  the  opinion  of  higinbotham,  j, 
some  of  the  witnesses,  with  which  I  concur,  an  incautious  pur-  isse 

ditser,  seeing  the  name  of  tfdolpho  Wolfe  and  no  more,  would        Wolra 
suppose  that  he  was  getting  Wolfe's  schnapps.  f'* 

How  would  a  cautious  purchaser,  who  should  read  both  of 
those  labels,  be  affected  ?  The  certificate,  which  purchasers  are 
specially  invited  to  read,  is  dated  9th  January  1866,  printed  in 
Teiy  small  letters  and  figures.  Speaking  as  from  that  date,  this 
certificate — ^which  I  will  assume  to  be  genuine — expresses' the 
wish  of  XJdolpho  Wolfe,  then  living,  that  after  his  death  the 
business  should  be  continued  as  it  was  then  carried  on  by  him ; 
Burke  at  that  time  having  an  interest  in  the  business.  This  wish 
was  not  carried  into  effect  by  XJdolpho  Wolfe  by  his  Will,  as 
Burke  well  knew  at  the  time  he  published  the  certificate^  and,  by 
publishing  it,  suggested  that  which  was  not  true.  The  notice  to 
the  public  intimated  that  Burke  had  been  a  partner  in  the 
business  for  seventeen  years  prior  to  1st  July  1882 :  that  is  to 
say,  from  1866  till  the  date  of  the  notice.  This  statement  is 
at  least  inaccurate  as  regards  the  period  during  which  Burke  as 
executor  carried  on  the  business  jointly  with  the  plaintiff.  The 
notice  proceeds  to  state  that,  on  1st  July  1882,  Burke  retires 
from  the  partnership  of  which  he  has  been  a  member  for  the  past 
seventeen  years,  that  his  retirement  is  caused  by  the  expiration 
of  the  partnership  on  that  same  day,  and  that,  on  the  same  day, 
he  18  ''  sole  proprietor."  This  last  statement  is  repeated  on  the 
front  label  of  the  wrapper,  and  on  the  label  of  the  bottle.  ''  Sole 
proprietor"  of  what  ?  By  these  words  the  meaning  is,  I  think, 
conveyed  that  Burke,  on  1st  July  1882,  acquired  or  retained  an 
interest,  or,  as  I  should  conclude,  the  entire  interest,  in  the 
business  previously  carried  on  by  the  late  XJdolpho  Wolfe  and  his 
successors. 

This  suggestion  of  fact,  which  is  certainly  untrue,  is  consistent 
with,  and  furnishes  a  key  to,  the  real  meaning  and  intention  of 
the  representations  contained  in  the  labels  and  on  the  bottle. 
It  leads  my  mind  to  the  conclusion  that  they  were,  one  and  all, 
intended  to  deceive  both  purchasers  of  the  article,  and  courts  of 
justice  if  the  deception  should  ever  come  before  a  court ;  that 
they  were  designed  to  lead  the  former  to  believe  that  Burke  had 
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moiNBOTHAM,  J.  a  right  or  an  exclusive  right,  to  sell  the  Schiedam  schnapps 

1886  formerly  and  down  to  1st  July  1882  sold  under  the  trade  mark 

^^^^        of  "  Aromatic  Schiedam  Schnapps"  by  Udolpho  Wolfe  and  his 

.  ^  successors :  and  to  induce  the  Court,  by  certain  obvious  marks  of 

Alsop.  .  "^ 

dissimilarity,  to  come  to  an  erroneous  conclusion,  by  which  the 

imitator  might  be  saved  from  detection,  and  might  be  enabled 

with  impunity  to  carry  out  his  dishonest  design. 

It  has  not  been  shown  that  the  plaintiff  has  suffered  serious 
injury  from  the  acts  of  Burke ;  but  such  acts  may  and  ought  to  be 
restrained,  although  no  purchaser  has  been  in  fact  misled :  jB. 
Johnston  and  Co.  v.  A,  On*  Ewing  and  Co,  (Je), 

I  find  that  Burke  adopted  the  name  '*  Schiedam  Schnapps  *' 
for  the  liquor  sold  by  him,  with  the  intention  of  inducing  pur- 
chasers to  believe  that  the  liquor  sold  by  him  was  the  plaintiff's 
gin ;  that  the  reference  to  Udolpho  Wolfe,  on  the  two  labels  of 
the  wrapper,  was  designed  and  calculated  to  assist  the  deception 
by  suggesting  that  Burke  had  either  the  right  or  the  exclusive 
right  to  sell,  and  was  continuing  to  sell,  the  same  gin  which  he 
had  sold  when  in  partnership  with  Udolpho  Wolfe  and  his 
successors ;  and  that  the  liquor  sold  by  him  in  bottles  labelled 
"  Burke's  Schiedam  Schnapps,"  was  the  same  as  that  which  the 
plaintiff  was  selling  in  bottles  labelled  "Wolfe's  Aromatic 
Schiedam  Schnapps. 

I  give  judgment  for  the  plaintiff,  with  costs. 

I  DIRECT  that  the  defendants'  firm,  their  agents,  and  servants  be  restrained 
by  the  order  and  injunction  of  the  Court  from  selling,  or  advertising,  or  exposing 
for  sale,  any  liquor  bearing  either  of  the  labels  on  the  wrapper  or  case  headed 
**  Notice  to  the  Publio''  and  '*Read  this  Certificate,"  and  from  in  any  other 
way  representing  the  liquor  sold  by  the  defendant's  firm  to  be  the  liquor  sold  by 
the  plaintiff  in  bottles  labelled  '*  Wolfe's  Aromatic  Schiedam  Schnapps;"  and 
from  doing  any  act  or  thing  to  induce  the  belief  that  gin  manufactnred  by  or 
for  David  Hutchinson  Burke,  is  the  liquor  so  sold  by  the  plaintiff  in  bottles 
labelled  <<  Wolfe's  Aromatic  Schiedam  Schnapps."  I  direct  further  that  the 
defendant's  said  firm  be  ordered  to  remove  from  all  bottles  in  their  poasesBioii, 
manufactured  by  or  for  David  Hutchinson  Burke,  so  much  of  the  wrappers  or  cases 
thereon  as  consist  of  the  two  labels  headed  as  aforesaid. 

Solicitors  for  the  plaintiff:  Bennett,  Attenhorough,  WUks  A 
Nunn, 

Solicitors  for  the  defendant :  MaUeaon,  England  Jk  Stewait 
{k)  7  Ap.  Ca.  219;  51  L.J.  (Ch.)  7»7.  P.  S.  D. 
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Ik  rb  DWYER,  Infants.  webb,  j. 

Infant — McUtUenanee — Breaking  in  on  corpus — Investment— Education, 


1886 

Where  the  fand  to  which  three  infants  were  entitled  was  about  600Z.,  the  Goart         jfay  27. 
ordered  that  so  mach  of  the  corptu  of  the  share  of  each  infant  should  be  broken  in         June  17 

oo,  fts,  together  with  the  income  of  his  share,  would  make  a  sum  of  20^  per  

umun  for  his  maintenance,  and  at  the  same  time  provided  for  the  investment 
of  the  fond. 

Where  the  fund  to  which  an  infant  is  entitled  is  small,  the  Court  will  not  break 
in  oa  the  corpus  to  provide  for  his  education,  as  gratuitous  education  is  provided 
bytheSUte* 

MonoN  for  the  appointment  of  Annie  Donaldson,  the  maternal 
grandmother  of  the  three  infant-children  of  the  deceased  Thomas 
Dwyer,  as  guardian  of  the  persons  and  estates  of  the  three  infants, 
whose  ages  were  six,  four,  and  three  years  respectively;  and  also 
for  liberty  to  break  in  on  the  corpus  of  their  estates,  for  their 
maintenance. 

The  corpus  to  which  they  were  entitled  was  about  600Z.,  which 
produced  an  income  of  about  30Z.  a-year  only,  and  it  was  desired 
that  50i.  a-year  out  of  the  corpus  should  be  added  to  the  income, 
for  the  purpose  of  their  maintenance  and  education.  The  deceased 
left  two  sisters  to  whom  notice  of  this  application  was  posted  on 
18th  May ;  but  no  answer  had  been  received. 

Topp,  for  the  motion — The  Court  ordered  a  breaking  in  on  the 
corpus  of  their  estate  for  the  maintenance  of  infants  in  Be 
Moylan  (a),  where  the  share  of  each  infant  was  about  SOOL,  and 
in  Re  Hyland  (6),  where  it  was  about  the  same.  Here,  it  would 
be  only  200?. 

Cur,  adv,  vult 

Webb,  J.  In  this  case  the  maternal  grandmother  of  the  three  junt  17. 
infant  children  of  Mr.  Thomas  Dwyer,  deceased,  who  is  also 
administratrix  de  bonis  non  of  his  estate,  applies  by  motion  for 
an  order  appointing  her  guardian  of  the  infants,  and  for  liberty  to 
apply  a  sum  of  501.  per  annum  out  of  the  corpus  of  the  estate  of 
their  father,  for  their  maintenance  and  education. 

(a)  5  A.  J.R.  67.  if>)  AnU  Vol.  VII.,  Eq.  169. 
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WEBB,  J.  The  infants  are  aged  respectively  six,  four,  and  three  yeais. 

1886         Their  father  and  mother  are  both  dead.    Their  maternal  grand* 
J~^         mother,  the  present  applicant,  is  a  widow ;  and  the  only  oQier 

DwTSB.  relatives  the  infants  have  in  this  colony,  are  two  paternal  aimts 
residing  in  Gippsland,  who  have  left  unanswered,  communica- 
tions to  them  upon  the  subject  of  the  infants'  maintenance,  and 
who  have  been  given,  by  registered  letter,  notice  of  this  applica- 
tion, but  who  do  not  appear.  Under  these  circumstances,  the 
present  applicant  is  the  most  fitting  person  to  appoint  their 
guardian ;  and  I  will  order  her  appointment  as  guardian  of  their 
persons,  without  any  reference.  As  the  estate  is  small,  and  as 
the  present  applicant,  as  administratrix,  must  have  given  security 
for  its  due  administration,  I  do  not  think  it  necessary  to  appoint 
her  guardian  of  their  estates,  which  would  only  increase  the  cost 
of  the  proceedings. 

As  to  the  other  branch  of  the  motion,  viz.,  for  leave  to  break  in 
upon  the  corpus  for  the  maintenance  of  the  infants,  it  appears 
that  the  estate  at  the  most  does  not  exceed,  in  all,  6002.,  and,  if  a 
certain  claim  against  it  is  successful,  will  be  much  less.  It  is, 
therefore,  obvious  that  the  income  of  the  estate  is  wholly  insuffi- 
cient for  the  infants'  maintenance ;  and  there  are  none  of  them  of 
an  age  to  supplement  the  income  by  their  own  earnings. 

But,  if  I  were  to  accede  to  the  request  to  allow  502.  per  annum 
to  be  taken  from  the  corpus  of  the  estate,  the  entire  corpus  might 
be  absorbed  before  the  children,  or  at  all  events  the  younger  oned, 
were  able  in  any  way  to  earn  their  own  living.  Besides  which, 
the  Order  which  I  make  should  respect  the  individual  rights  of 
each  child,  and  not  deal  with  the  whole  sum  in  gloho.  As  pointed 
out  by  Mr.  Justice  Molesworth  in  Be  Moylan  (c),  gratuitous 
instruction  being  in  this  country  provided  for  all,  it  is  unnecessary 
in  the  case  of  children  so  poor  as  these  for  the  Court  to  provide 
for  their  education. 

I  should  in  this  case,  having  regard  to  their  very  tender  age, 
conserve  the  small  property  available  for  these  children^  so  as,  at 
all  events  if  possible,  to  provide  for  their  maintenance  until  they 
are  of  an  age  to  earn  a  living  for  themselves.  I  have  made  a 
calculation,  by  which  I  find  that,  if  the  fund  is  about  the  amount 

(c)  5  A.J.IL  67. 
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supposed,  and  is  invested  at  5  per  cent.,  there  will  be  sufficient  to 
provide  for  the  order  I  am  about  to  make,  supposing  all  the 
children  should  live  to  attain  the  age  of  fifteen  years. 

The  continual  necessity  for  breaking  in  on  coi^pus  will  render 
it  difficult  to  invest  the  fund  upon  any  fixed  security  for  any 
length  of  time.  It  might  be  possible,  perhaps,  to  get  a  mortgage 
for  a  term  for  such  portion  of  it  as  would  not  be  required  for 
some  time ;  but  in  order,  as  far  as  possible,  to  prevent  any  of  the 
money  lying  idle,  and  to  avoid  the  cost  of  subsequent  applications 
to  the  Court,  I  will  deal  with  the  investment  by  this  order. 


433 

WEBB.  J. 
1886 
In  re 

DWTBR. 


Afpoiht  Annie  DonaldsoD,  the  adminiatratrix  de  bonis  non  of  the  estate  of 
TiMmuM  Dwyer,  guardian  of  the  persona  of  John  Patrick  Dwyer,  Annie  Gertrude 
Bwyer,  and  David  Percy  Dwyer,  the  infant  children  of  the  said  Thomas  Dwyer, 
during  their  respective  minorities,  or  until  further  order.  Let  the  said  Annie 
Donaldion  be  at  liberty  from  time  to  time  to  invest  the  capital  of  the  shares  of 
the  iud  infants  in  the  estate  of  the  said  Thomas  Dwyer,  either  upon  real  security 
or  Government  stock  or  debentures  or  upon  fixed  deposit  at  interest  in  such  bank 
evrying  on  business  in  Melbourne  as  shall  be  approved  in  Chambers.  Let  the 
aid  Annie  Donaldson  be  at  liberty  to  deduct  from  the  capital  of  the  share  of 
eich  infant  such  sums  as  will,  with  the  income  of  such  share,  from  time  to  time 
make  up  the  sum  of  20^  a  year  for  the  maintenance  and  clothing  of  such  infant 
oatil  he  or  she  attain  the  age  of  fifteen  years,  or  further  order ;  and  let  her  also 
deduct  from  the  said  capitals  respectively  one-third  part  of  the  costs  of  and 
hicidental  to  this  motion.  Refer  to  tax  the  same  as  between  solicitor  and  client, 
liberty  to  apply. 


Solicitor:  Strongman. 


A.  J.  A. 


WATSON  V.  WATSON. 

Veidcr  and  purchaser — CertificcUe  of  title — Contract  of  sale  of  land— Costs  of 
Mngmg  land  under  **  Transfer  qfLand  Staiute  "^Nudwn  pactum. 

When  a  bai^in  for  the  sale  of  land  is  made  and  the  deposit  paid,  without  any 
representation  that  the  land  is  under  the  *'  Transfer  of  Land  Statute"  or  any 
^entanding  on  the  part  of  the  purchaser  that  it  is  so,  a  subsequent  agreement 
^  the  vendor  to  pay  the  costs  of  bringing  the  land  under  the  Act,  is  nudum 
poetem,  though  by  miatake  of  the  vendor's  agent,  the  formal  contract  is  drawn 
vp  with  conditions  applying  to  land  under  the  Act. 

Action  by  Sarah  Ann  Watson  against  John  Watson  and 
Kcliard  Gibbs,  the  Registrar  of    Titles,  for  an  injunction  to 

V.LR.,VoLXn.  EE 


WEBB,  J. 

1886 
May  11,  12,  14. 
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WEBB.  J.       restrain  them  from  proceeding  with  an  application  by  John 
1886         Watson  to  bring  a  piece  of  land  at  Coburg  under  the  "  Transfer 

y^;^^       of  Land  Statute," 

V-  By  a  contract  of  sale  of  28th  March  1885,  the  plaintiff  agreed 

to  sell  the  above  land    to  the  defendant  for  3502.,  1(M.  cash 
deposit,  and  the    balance    on   completion  of    title — that  the 
purchaser  should  complete  his  purchase  within  thirty  days  from 
the  date  of  the  contract,  upon  which  the  vendor  should  sign  a 
proper  transfer  of  the  property  to  the  purchaser,  such  transfer  to 
be  prepared  by  and  at  the  expense  of  the  purchaser,  and  the 
purchaser  also  to  pay  the  vendor's  costs  and  expenses  incidental 
to  the  execution  of  such  transfer.     The  defendant  paid  the  10{. 
deposit.    The  statement  of  claim  alleged  that  defendant  subse- 
quently explained  to  the  plaintiff  (a  woman  of  eighty  years  ef 
age  and  in  feeble  health)  that  he  was  about  to  bring  the  land 
under  the  "  Transfer  of  Land  Statute,"  and  induced  her,  without 
paying  her  the  balance  of  the  purchase-money,  to  sign  various 
documents  necessary  to  his  bringing  the  land  under  the  Statute 
in  his  own  name,  and  procured  the  title  deeds  from  her ;  but  she 
never  gave  instructions  to  have  the  land  brought  under  the 
Statute,  or  agreed  to  pay  the  costs  of  such  application  ;  that,  on 
6th  October  1885,  the  defendant's  solicitors  left  with  her  3l7i. 
198.  7d.,  as  being  the  balance  of  the  purchase- money  due  to  her, 
whereas  the  amount,  with  interest  and  perusal  fees,  was  3542.  3^. 
6d.,  and  her  solicitors  tendered  the  amount    back    on    10th 
October  1885,  but  it  was  refused;  and  on  16th  October  1885 
she  lodged  a  caveat    against    the    defendant'^    bringing   the 
land  under  the  Statute,  and  brought  the  present  action.     By 
an  amendment  of  the  statement  of  claim  the  plaintiff  submitted 
alternatively  that  the  defendant  should  pay  her  the  222.  08.  Bd. 
deducted  by  the  defendant  as  the  costs  of  bringing  the  land 
under  the  Statute,  and  fees,  and  22.  28.  perusal  fees,  and  claimed 
those  amounts  from  him. 

The  defence  stated  that  (he  plaintiff  gave  instructions  to  Mr. 
Henry  Westley,  solicitor,  to  bring  the  land  under  the  Statute, 
and  promised  to  pay  the  costs  of  the  application,  under  the 
following  circumstances.  The  land  was  sold  to  the  defendant  as 
being  already  under  the  Statute,  and  the  particulars  and  condi* 
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tioDS  of  sale  had  printed  on  the  outside  the  words  "Transfer 
of  Land  Statute;*  the  conditions  of  sale  contained  clauses: — 

"4.  AU  roads  or  ways  adjoining  or  leading  to  or  from  the  land  sold  or  shown 
on  the  existing  certificate  of  title  to  the  property  under  the  Transfer  qfLand 
StatvU  the  areas  of  which  roads  are  not  included  in  such  certificate  shall  be 
deemed  by  the  purchaser  either  to  be  appurtenant  to  such  land  or  to  hare  become 
pablic  roads. 

"  5.  The  certificate  of  title  to  the  property  sold  shaU  be  produced  to  and  a  copy 
thereof  may  be  made  by  the  purchaser  or  his  soUcitor  on  appUcation  in  that 
behalf  to  the  vendor  or  her  soUcitor." 

The  defence  further  stated  that  the  defendant  bought  the 
land,  believing  it  to  be  under  the  Statute,  and  had  paid 
the  whole  of  the  purchase-money,  less  the  cost  of  bringing 
it  under  the  Statute,  and  contended  that  the  plaintiff  was 
bound  to  pay  those  costs;  he  also  counterdaimed  for  specific 
performance  and  an  order  on  the  plaintiff  to  remove  the  caveat, 
and  1002.  damages  for  breach  of  contract  in  lodging  the  caveat. 

In  reply  to  the  defence  and  counterclaim,  the  plaintiff  alleged 
that,  even  if  she  had  given  instructions  to  Mr.  Westley,  these 
only  resulted  in  a  personal  liability  to  Mr.  Westley,  and  the 
defendant  was  not  entitled  to  deduct  any  portion  of  the  purchase* 
money.  The  form  of  particulars  and  conditions  was  used  with- 
out her  authority,  and  by  the  mistake  of  her  agent  Robert 
Shackell,  who  had  no  authority  to  sell  the  land  except  as  held 
under  the  general  law. 

laaaea,  for  the  plaintiff— -The  plaintiff,  an  old  and  feeble  lady, 
placed  the  laiy}  in  the  hands  of  a  Mr.  Shackell  for  sale,  as  her 
ageni  He  knew  that  the  land  was  under  the  old  law.  He  on 
several  occasions  spoke  about  the  land  to  the  defendant,  who  was 
a  friend  of  his ;  and  the  defendant  must  be  taken  to  have  known 
also  that  the  land  was  not  under  the  "  Transfer  of  Land  Statute'* 
By  mistake,  Mr.  Shackell,  when  negotiations  were  terminated, 
took  up  a  form  of  transfer  under  the  "Transfer  of  Land 
Statute,"  and  filled  it  up,  gave  it  to  the  defendant,  and  received  a 
deposit  from  him.  Afterwards  the  defendant  obtained  an  inspec- 
tion of  the  title  deeds  of  the  land,  and  subsequently  got  the 
plaintiff  to  sign  a  paper  which  eventually  turned  out  to  be  an 
application  to  bring  the  land  under  the  "  Transfer*  of  Land 
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WEBB,  J. 

1886 
Watson 

V. 

Watson, 


Statute*'  and  to  issue  a  certificate  to  the  defendant;  but  it  is  sub- 
mitted that  she  did  not  know  what  the  elBTect  of  the  paper  was. 
Subsequently,  without  a  word  being  said  of  any  deduction,  she 
was  handed  3l7i.,  and  signed  a  receipt  as  for  350Z.  The  plaintiff, 
on  discovering  this,  asked  for  the  balance,  and  then,  for  the  fii'st 
time,  found  out  that  the  defendant  w&s  charging  her  with  the 
cost  of  bringing  the  land  under  the  Statute.  It  is  submitted  that 
she  is  entitled  to  the  balance  of  the  purchase-money,  or  to  have 
the  sale  cancelled. 


Topp  and  Bryant,  for  the  defendant — The  contract  was  a  dis- 
tinct legal  contract  to  produce  a  certificate  of  title,  and,  if  neces- 
sary, to  bring  the  land  under  the  "  Transfer  of  Land  Statvie"  at 
her  own  expense :  Matthews  v.  Janies  (a).  The  defendant  did 
not  at  first  know  that  the  land  was  not  under  the  Statute,  he 
could  only  infer  from  the  transfer  that  it  was.  When  he  foimd 
it  was  not,  he  entered  into  an  express  contract  with  the  plaintiff 
that  she  should  pay  the  cost  of  bringing  it  under. 

Webb,  J.  This  is  an  action  by  vendor  against  purchaser, 
not  seeking  specific  performance,  but  to  restrain  the  purchaser 
from  obtaining  a  certificate  of  title  until  the  balance  of  the  pur- 
chase-money, 221.  Os.  5d,  is  paid.  That  is  how  it  was  put 
originally  in  the  statement  of  claim,  and  I  am  not  aware  of  any 
case,  nor  have  I  been  referred  to  any,  in  which  the  doctrine  of 
stoppage  in  transitu  has  ever  been  applied  to  land. 

There  is  then  a  paragraph  added  by  amendment  to  the  state- 
ment of  claim,  which  claims  from  the  defendant  222.  Os.  5d.  as 
unpaid  balance  of  purchase-money. 

There  has  been  a  good  deal  of  evidence  which,  according  to  the 
view  I  take  of  the  case,  is  immaterial.  The  short  facts  are  that  prior 
to  .28th  March  1885  there  had  been  some  negotiations  between 
a  Mr.  Shackell,  the  agent  of  the  plaintifif,  and  the  defendant^ 
for  the  sale  of  the  land  in  question.  On  the  28th  March  1885,  a 
Saturday,  late  in  the  evening,  the  negotiations  appear  to  have 
been  completed  at  the  shop  of  Mr.  Shackell,  who  is  a  chemist, 
and  combines  with  that  the  avocation  of  a  land  agent.  The  agreed 

(a)  Ante  Vol.  VIII.,  Eq.  188. 
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price  was  350Z.,  lOl.  of  which  was  to  be  paid  as  a  deposit.     The        webb.  j. 

IW.  was  paid  on  that  evening  by  the  defendant  to  Mr,  Shackell,  isse 

and  a  receipt  for  it  was  given.  wItoon 

The  evidence  of  the  defendant  and  of  Mr.  Shackell  is  that       „,  ^• 

Watson, 
the  receipt  was  signed  before  the  conditions  of  sale  were  drawn 

up;  that  having  been  signed,  the  defendant  asked  for  formal 

conditions  of  sale,  and  Mr.  Shackell  replied  that  he  was  very 

busy  and  could  not  then  prepare  the  contract,  but  would  do  so 

subsequently.     The  defendant  pressed  him,  and  thereupon  Mr. 

Shackell  says  he,  by  mistake,  took  up  a  printed  form  which 

turned  oat  to  be  a  form  for  land  under  the  ** Transfer  of  Land 

Statute**   whereas  this  land  was  under  the  old  law.    I    am 

satisfied  upon  the  evidence  that  this  was  done  by  mistake,  and  I 

£nd  80  as  a  fact.    Mr.  Shackell  himself  says  "  I  used  the  form 

by  accident.     I  did  not  look  to  see  what  I  was  using."    That 

was  signed  by  the  parties  and  retained  by  Mr.  Shackell     On  the 

Monday,  the  defendant  went  to  Mr.  Shackell's  shop,  and  another 

contract  was  filled  up  by  Mr.  Shackell,  but  again  he  made  the 

same  mistake.    He  again  took  up  a  "  Transfer  of  Land  Statute" 

form,  and  filled  it  up,  as  he  says,  from  the  form  that  he  had 

before  filled  up,  and  gave  it  to  the  defendant. 

On  the  20th  April  1885,  there  was  an  interview  at  the 
defendant's  solicitor's  office,  between  the  defendant  and  the 
plaintiff,  two  or  three  other  persons  being  present.  On  that 
occasion,  the  plaintiff  signed  an  application  to  bring  the  land 
mider  the  "  Transfer  of  Land  Statute*'  with  a  direction  that 
it  should  be  so  brought  in  the  name  of  the  defendant.  It  is 
said  by  the  defendant  that  the  plaintiff  then  entered  into  a 
distinct  agreement  to  pay  the  costs  of  bringing  the  land  under 
the  "Transfer  of  Land  Statute.**  I  do  not  think  she  then 
sufficiently  understood  her  position  to  enter  into  any  such 
agreement;  and  I  find,  as  a  fact,  that  she  did  not  so  agree. 

A  long  time  then  elapsed.  Ultimately  the  completion  of  the 
contract  was  pressed  for,  and  some  time  in  October,  317?.  19s,  Id, 
was  paid  by  the  defendant's  solicitor's  clerk  to  the  plaintiff, 
8B  in  fall  payment  of  the  purchase-money;  the  clerk  telling 
her  that  she   was  liable  for  the  costs  of  bringing  the  land 
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WEBB,  J.       ander  the  *' Transfer  of  Land  Statute-^'  that  they  amounted 
1886  ^  ^^^*  0^*   ^^'>  ^^^  which  he  gave  her  a  bill  of  costs,  and 

-T^         he  deducted  that  from  the  340i.,  and  gave  her   the  residue, 
V,  317^.   19«.  7c2.      The   plaintiff   appears    to    have    objected   to 

this  deduction,  but,  after  some  conversation,  signed  the  receipt. 
The  application  to  bring  the  land  under  the  "  Transfer  of  Lavd 
Statute'*  contains  this  direction,  "And  I  direct  the  certificate 
of  title  to  be  issued  in  the  name  of  the  Rev.  John  Watson  of 
Urquhart-street,  Coburg,  on  production  by  him  of  a  stamped 
receipt  for  350Z."  The  clerk  told  her  that,  in  order  to  enable  the 
defendant  to  get  his  certificate  of  title,  it  was  necessary  that  he 
should  produce  a  stamped  receipt  for  3502.,  and  he  pointed  out 
that  101.  had  been  paid  on  deposit,  and  that  they  claimed 
222.  08.  5d.  The  receipt  was  for  350Z.,  and  that  has  been  relied 
on  here  as  evidence  that  the  whole  amount  of  3502.  was  paid  to 
the  plaintiff.  It  may  be  evidence,  but  such  a  receipt  is  not  an 
estoppel ;  and  again  I  find  as  a  fact  that,  although  she  signed  the 
receipt,  she  protested  against  the  deduction  of  the  costs,  and  that 
in  fact  she  was  only  then  paid  3172.  198.  7d. 

The  contest  in  this  action  is  reduced  to  a  small  point — 
whether  the  defendant  or  the  plaintiff  is  bound  to  pay  the 
221,  08.  5d.,  the  costs  of  bringing  the  land  under  the  Act  The 
original  claim  made  by  the  statement  of  claim  is  entirely  xm- 
tenable,  and  therefore  it  is  reduced  to  a  mere  money  demand  for 
that  amount. 

It  has  been  argued  for  the  defendant  that,  inasmuch  as  the 
contract  of  sale  purports  to  be  of  land  under  the  "  Transfer  of 
Land  Statute"  the  defendant  was  entitled  to  have  a  title  under 
that  Statute ;  and  that,  if  the  land  turned  out  to  be  under  the  old 
law,  the  vendor  was  to  bring  it  under  the  Statute ;  and  the  case 
of  Matthews  v.  James  (b)  has  been  cited.  That  case  is  clearly 
distinguishable  from  the  present.  In  the  present,  the  receipt 
first  given  in  itself  constituted  a  perfectly  good  contract  within 
the  Statute  of  Frauds,  and  would  have  given  the  purchaser  a 
right  to  get  a  good  title.  The  defendant's  evidence  of  his  own 
state  of  mind  is  very  important.    He  says : — "  When  I  made  the 

(b)  Ante  Vol.  VIIL,  E.  188. 
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original  agreement  with  Mr.  Shackell  for  360?.,  I  did  not  know       webb,j. 

whether  the  land  was  under  the  Statute  or  not.    It  was  because  issq 

the  agreement  is  in  the  form  it  is,  that  I  insisted  on  her  bringing       wTtson 

it  under  the  Statute."    Therefore  he  was  willing  to  give  that 

price,  whether  the  land  was  under  the  Statute  or  not,  and  relies 

only  on  the  written  contract  which  treats  it  as  land  under  the 

Act. 

In  Matthews  v.  James,  the  land  had  been  advertised  for  sale  as 
land  under  the  "  Transfer  of  Land  Statute"  The  sale  took  place, 
and  the  auctioneer  stated  that  the  land  was  under  the  Statute, 
and  Molesworth,  J.,  held  in  that  case  that,  the  representation 
having  been  made  before  the  sale  that  the  land  was  under  the 
Statute,  the  purchaser,  having  purchased  on  the  faith  of  that 
representation,  was  entitled  to  have  a  title  under  the  Statute,  and 
ihat  the  vendor  must  bring  it  under  the  Statute.  In  this  case 
there  was  no  such  representation ;  on  the  contrary,  it  in  no  way 
affected  the  purchaser's  mind  whether  the  land  was  under  the 
old  or  the  new  law.  Therefore  the  vendor  was,  in  my  opinion, 
under  no  obligation  to  bring  the  land  under  the  Statute. 

Then  it  is  said  if  the  vendor  was  not  under  any  obligation,  she 
entered  into  an  express  agreement  to  pay  the  costs  of  bringing 
the  land  under  the  Statute.  As  I  have  said,  I  do  not  think  she 
knew  she  was  undertaking  to  pay  the  costs ;  but  even  if  there 
had  been  such  an  undertaking,  it  would  have  been  entirely 
nudum  pactum ;  there  was  no  consideration  for  it,  because  she 
was  not  in  any  way  bound  to  do  it.  She  has  only  been  paid  her 
purchase-money  less  221.  Os.  5d,,  and  she  is  entitled  to  recover 
that  amount  in  this  action. 

As  to  merits,  there  are  none,  either  for  plaintiff  or  defendant. 
The  whole  difficulty  arose  in  the  first  instance  from  the 
mistake  of  the  plaintiff's  agent,  Mr.  Shackell,  who  tells  us  he 
was  so  busy  with  prescriptions  that  he  was  huiTied  on  the  Satur- 
day^  and  again  on  the  Monday,  when  preparing  the  conditions  of 
sale.  The  defendant  purchased  this  land  without  any  intention 
of  purchasing  land  under  the  Statute,  but,  finding  that  the  con- 
tract had  been  filled  up  as  under  the  Statute,  he  tried  to  take 
advantage  of  that.  So  that,  under  the  circumstances,  it  resolves 
itself  into  a  case  of  an  action  for  a  money  demand  of  22L  Os.  6d, 
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which  has  taken  two  days  in  this  Court,  and  might  have  been 
brought  in  the  County  Court.  I  therefore  give  no  costs  on  either 
side. 

Solicitor  for  plaintiff:  O'Hea. 

Solicitors  for  the  defendant :  WesUey  &  Deifnaine. 

A.  J.  A. 


WEBB,  J. 

May  14,  17. 

June  3. 


PERRIN  V.  REYNOLDS. 

Vendor  andpurchcuerSpeciJie  perfomuMce^DescripUon  in  contract  of  town  land 
by  measurements,  a  little  more  or  Use,  toUh  huiUUnge—Short  measurement  ih 
title—  Wall  qf  building  otUside  title— Damages  for  breath  of  contract, 

A  contract  for  the  sale  of  town  land,  described  it  by  admeasurement,  with  a 
saying  as  to  a  little  more  or  less,  and  stated  that  thereon  were  erected  certain 
buUdings,  and  gave  the  price  per  foot.  A  boundary  wall  of  part  of  the  buildingB 
was  beyond  the  measurement  given,  whUe  the  vendor's  certificate  of  titie  gave  a 
less  measurement  than  that  in  the  oontract,  and  the  title  to  the  immediately 
adjoining  land  was  in  a  third  person,  not  a  party  to  the  action. 

Held,  that  the  saving  of  "a  little  more  or  less"  would  not  cover  a  discrepanoy 
where  a  wall  of  a  building  is  on  land  outside  of  the  title ;  that  suoh  diserepancy 
oould  not  be  regarded  as  misdescription  within  the  oompensation  clause  of  ths 
contract ;  and  that  it  was  a  case  of  inability  to  make  title  to  a  material  put 
of  the  premises  sold. 

ireU,also,  that  the  Court  oould  not  decree  specific  performance  against  the  vendor 
and  order  him  to  get  an  amended  certificate  of  title  according  to  the  actual 
measurements  of  the  land  covered  by  the  buildings;  but  that  the  purduser 
was  entitled  to  a  return  of  his  deposit  with  interest  and  oosts  of  investigatiBg 
title,  with  solicitor's  and  surveyor's  charges,  and  costs  of  the  action. 


Action  by  purchaser  against  vendor,  for  specific  performance 
of  a  contract  for  the  sale  of  land,  with  compensation,  or,  in  the 
alternative,  for  damages  for  breach  of  contract. 

On  26th  September  the  plaintiff,  William  Perrin,  and  the 
defendant,  John  Reynolds,  entered  into  a  contract  for  the  sale, 
by  the  latter  to  the  former,  of  certain  town  property  in  Chapel- 
street,  Prahran,  described  in  the  contract  as : — 

* '  All  that  piece  of  land  ritaate  and  being  part  of  Portion  60  C.  Windsor,  parish 
of  Prahran,  having  a  frontage  of  39ft.  6in.  to  Chapel-street,  by  a  depth  along 
Vine-street  of  79ft.  to  a  9ft.  right-of-way  at  the  rear,  be  the  said  measurements  a 
little  more  or  less,  upon  which  are  erected  large  two-story  brick  shop  and 
dwelling  and  a  weatherboard  shop,  at  Q2L  ICf.  per  foot  frontage  to  Ghapel-streek'* 


Digitized  by  VjOOQIC 


VOL  XII.] 


XLIX  &  L  VICT. 


441 


The  buildings  on  the  land  covered  a  frontage  to  Chapel-street 
of  3dft  2in.  commencing  at  Vine-street,  with  a  depth  along  Vine- 
street  of  81ft.  5in.^  and  a  gradually  increasing  width  until  at 
66(L  Sin.  from  Chapel-street  the  width  was  40ft.  lin.,  and  from 
that  to  the  right-of-way  at  the  rear  was  39ft.  Vine-street  was 
the  North  and  Chapel-street  the  East  boundary  of  the  buildings. 
The  wall  on  the  South  side  of  the  buildings,  at  a  distance  of 
29ft.  l|in.  from  Chapel-street,  was  a  9in.  wal1,jcalled  a  party  wall, 
and  continued  so  for  a  distance  of  25ft.  4|in.  The  defendant's 
certificate  of  title  was  for  a  rectangular  piece  of  land  at  the 
comer  of  Chapel  and  Vine-streets,  39ft.  by  79ft.,  and  the 
defendant  was  unable  to  give  title  to  that  portion  of  the  land 
whieh  overlapped  the  certificate  of  title,  and  had  a  portion  of 
the  walls  and  the  whole  of  the  so-called  party  wall  on  it. 

The  following  is  a  rough  plan  of  the  defendant's  buildings: — 


VINE     STREBT. 


81  ft  6  in. 


143 


26  ft  ik  in. 


29  ft.  U  in. 


V 12 ft. 2 In.  V .?:■■«.■.: |wau  of  deft's  BuiLDiMe.v 


9  INOH  PARTY  WALL 


WALL  OF  ADJOlNINa  OWNER. 


WEBB  J. 

1S86 
Pkrrin 

V. 

Betnolds. 


Tapp  and  BrymU,  for  the  plaintiflF— The  land  which  the  defen- 
^t  wishes  the  plaintiff  to  accept  is  six  inches  short  of  that 
which  the  defendant  contracted  to  sell  him,  and  does  not  include 
the  whole  of  the  buildings  described  in  the  conditions  of  sale. 
The  plaintiff  contracted  to  buy  the  buildings  with  the  land  on 
which  they  stood — the  buildings,  not  the  land,  were  the  subject 
matter  of  the  contract.  The  inclusion  in  the  conditions  of  sale  of  the 
expression  **  be  the  said  measurements  a  little  more  or  less,"  would 
not  include  a  case  where  one  of  the  walls  of  the  building  is  out- 
side the  title :  Heath  v.  Allen  (a);  especially  as  that  expression  is 
followed  by  the  words — "  upon  which  are  erected  large  two-story 
(a)  Ante  Vol  I.,  Eq.  176. 
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brick  shop/'  &;c.  It  is  submitted  that  the  plaintiff  is  entitled  to 
specific  performance  of  the  contract,  with  a  direction  that  the 
defendant  should  have  his  certificate  of  title  amended;  or  he  is 
entitled  to  specific  performance  with  compensation  for  the  altera- 
tions necessary  to  make  the  buildings  consistent  with  the  title,  and 
an  abatement  for  shoii}  measurement.  At  all  events,  he  is  entitled 
to  damages  for  breach  of  contract ;  and  those  damages  should 
include  interest  on  the  purchase-money,  which  has  been  lying 
idle  since  the  purchase,  of  which  fact  the  defendant  had  notice. 


a'Beckett  and  Dr.  Madden,  for  the  defendant — The  defendant 
was  mistaken  as  to  his  title,  but  was  quite  innocent  of  any  decep- 
tion in  the  matter,  and  has  always  been  willing  to  give  what 
title  he  has,  and  to  allow  a  rebate  of  the  purchase-money,  tor 
short  measurement.    He  is  willing  even  now  to  undeiiiake  to 
apply  under  the  new  Act  No.  872,  which  was  not  in  force  at  the 
time  of  the  sale,  to  endeavour  to  get  his  certificate  amended. 
Where  the  vendor  was  under  an  innocent  mistake  of  this  kind, 
he  is  entitled  to  resist  specific  performance  of  a  contract  which 
might  be  impossible:  Denny  v.  Hancock  (b);  Fry  on  Speciiic 
Perf<yrmance,  par.  1243.      It  is  also  submitted  that  the  contract 
was  for  feet  and  inches  of  land,  that  the  reference  to  the  build- 
ings was  a  mere  description  of  the  land,  and  that  the  clause  in  the 
conditions  of  sale  providing  for  short  measurement  would  apply 
a  proper  rebate,  of  course,  being  made.    If  the  plaintiff  had 
merely  asked  at  first  for  an  abatement  for  the  deficiency  in 
inches,  the  defendant  would  have  allowed  it ;   but  he  set  up  the 
claim  for  specific  performance  and  compensation,  and  so  rendered 
the  defence  of  this  suit  necessary.      He  should,  therefore,  be 
ordered  to  pay  the  costs  :  Durham  v.  Legard  (c). 

Toppy  in  reply — In  Fergie  v.  Byi^ne  (d),  where  land  was  sold  by 
feet  and  inches,  and  there  was  a  failure  to  make  title  to  part,  the 
Court  held  that  the  condition  of  sale  as  to  compensation  in  cases  of 
mistake  or  error,  applied  only  to  error  or  mistake  of  description, 
and  that  there  was  no  eiTor  or  mistake  in  the  description  of  the 

(6)  L.R.,  6  Ch.  1.  (c)  34  Beav.  611;  34  L.  J.  (Ch.)  689, 

(d)  3  W.W.  &  a'B.,  L.  56. 
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feefc  and  inches  frontage,  but  a  wrong  assertion  that  the  vendor       webb.  j. 
had  title  to  such  land,  when  he  had  title  only  to  part.  I3ge 


Cur,  adv.  vult 

Webb,  J.  Action  by  purchaser  against  vendor  for  specific 
performance  with  compensation,  or,  in  the  alternative,  for 
damages  for  breach  of  contract.  The  statement  of  claim  is  based 
upon  two  contracts — one  for  the  sale  of  a  piece  of  land  in 
Chapel-street,  Prahran ;  the  other  for  the  sale  of  a  piece  of  land 
in  Vine-street,  Prahran.  As  to  the  Vine-street  property,  the 
plaintiff's  case  was  that  the  defendant  wrongfully  rescinded  the 
contract,  but  he  has  now  abandoned  that  case  at  the  bar,  and  the 
only  question  I  have  to  deal  with  is  that  regarding  the  Chapel- 
street  property. 

On  26th  September  1885,  a  contract  was  entered  into  between 
the  plaintiff"  and  the  defendant  for  the  sale  by  the  latter  to  the 
fonner  of  a  piece  of  land  described,  &c.  (aa  above).  What  the 
parties  intended  to  purchase  and  sell  was  the  dwelling  and 
shops,  with  the  land  upon  which  they  stood.  Those  premises 
occupy  an  irregular  piece  of  ground  having  a  frontage  of  39  feet 
2  inches  to  Chapel-street  by  a  depth  of  81  feet  6  inches  along 
Vine-street,  with  an  increasing  width  as  the  buildings  recede 
&om  Chapel-street  until  it  reaches  the  maximum  width  40  feet 
1  inch  at  a  distance  of  66  feet  8  inches  from  Chapel-street,  then 
immediately  reduced  to  30  feet,  and  continuing  at  that  width  to 
the  9  feet  right-of-way. 

The  defendant's  certificate  of  title  is  the  only  title  relied  on  by 
him,  for  the  daim  of  a  possessory  title,  at  one  time  put  forward, 
was  abandoned  at  the  bar.  This  certificate  is  for  a  rectangular 
piece  of  land  at  the  comer  of  Chapel-street  and  Vine-street,  39 
feet  by  79  feet,  and  it  has  been  clearly  proved  on  the  part  of  the 
defendant  that  the  title  to  the  land  on  the  south,  immediately 
adjoining  that  included  in  his  certificate,  is  in  another  person, 
and  cannot  be  transferred  by  the  defendant  to  the  plaintiff. 

It  appears  upon  the  evidence,  and  I  so  find  as  a  fact,  that  a 
portion  of  the  southern  wall  of  the  premises,  the  subject  of  the 
contract,  for  29  feet  IJ  inch  west  from  Chapel-street,  and  the 
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whole  of  the  so-called  party-wall  extending  further  westerly,  is 
on  land  not  included  in  the  defendant's  certificate  of  title.  The 
plaintiff  asks  that  I  shall  decree  specific  performance  of  this  con- 
tract, and  order  the  defendant  to  get  an  amended  certificate  of 
title  according  to  the  actual  me&surements  of  the  buildings  on 
the  ground.  To  do  that  would  be  to  order  the  defendant,  who 
has  no  title  to  the  land  on  which  a  large  portion  of  the  wall  of 
the  premises  stands,  to  procure  title  to  such  land  in  order  to 
convey  it  to  the  plaintiff.  This  I  have  no  jurisdiction  to  order, 
for  it  would  be  ordering  the  defendant  to  do  that  which  might 
be  impossible;  and  the  Court  never  decrees  specific  performance 
in  such  circumstances. 

In  a  case  like  the  present,  of  a  sale  by  feet  and  inches  of 
town  property  with  buildings  on  it,  the  use  of  the  expression 
in  the  contract  ''be  the  said  measurements  a  little  more  or 
less "  would  not  cover  a  case  where  one  of  the  walls  of  the 
building  is  outside  the  title;  Heath  v.  Allen  (e).  Nor 
can  it  be  regarded  as  misdescription  within  the  clause  in  the 
contract  for  compensation :  Fergie  v.  Byrne  (/).  It  is  a  case  of 
inability  to  make  title  to  a  material  part  of  the  premises  sold ; 
and,  in  the  old  equity  jurisdiction,  the  only  course  would  have 
been  to  have  dismissed  the  plaintiff's  bill  without  costs,  and  left 
him  to  his  remedy  at  law. 

But,  under  the  "  Judioaiure  Act^'  this  is  alternatively  an 
action  for  breach  of  contract,  and  on  that  branch  of  the  case  the 
plaintiff  is,  so  far  as  regards  the  Chapel-street  property,  entitled 
to  succeed.  The  damages  to  which  he  is  entitled  are,  a  return  of 
his  deposit  and  interest  on  it,  and  the  expense  of  investigating 
title ;  in  the  present  case  those  are  the  only  damages  to  which  he 
is  entitled. 

The  carelessness  of  the  vendor  caused  the  difficulty  in  this  ease. 
He  sold  without  ascertaining  accurately  what  his  property  con- 
sisted of.  He  sold  39  ft.  6  in. ;  he  had  title  to  only  39  ft,  and  the 
buildings  covered  firom  39  ft.  2  in.  to  40  ft.  1  in.  There  has  been 
no  offer  made  to  cancel  the  contract  and  return  the  deposit,  until 
by  the  pleadings  in  this  action,  and  even  then  the  money  was  not 
paid  into  court. 

(«)  AnU  Vol.  I.,  Eq.  176.  I/)  8  W.W.  &  a'K,  L.  56. 
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The  piftintiff  is  entitled  to  judgment  for  damages  and  costs  so 
far  as  regards  the  Chapel-street  property.  The  defendant  is 
entitled  to  judgment  with  costs  so  far  as  regards  the  Vine-street 
property.  The  pleadings  are  about  equally  distributed  between 
the  two  properties ;  and  probably  leaving  each  party  to  abide  his 
own  would  fairly  adjust  the  costs,  and  avoid  further  costs 
hereafter.  If  both  parties  agree,  I  will  so  dispose  of  the  costs. 
If  I  judicially  determine  them,  the  order  as  to  costs  should  be 
what  I  have  stated. 

The  damages  which  the  plaintiff  is  entitled  to  will  be  the 
return  of  the  deposit,  325i.  158.,  with  interest  at  6  per  cent,  from 
26th  September  1885,  and  costs  of  investigating  title,  8{.  158.  4td. 
solicitors'  charges,  and  6{.  68.  surveyors'  fees.  The  amount 
can  be  inserted  in  the  judgment  when  the  interest  is  calculated. 
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Topp — The  plaintiff  desires  that  the  costs  should  be  taxed. 
His  Honour  then  made  the  following  Order ; — 

Ordib  judgment  to  be  entered,  so  far  as  regards  the  Chapel-street  property,  for 
pUinti£^  for  ,  damages  and  costs;  and,  so  far  as  regards  the  Vine- 

rtreet  property,  for  defendant  with  costs.  Refer  to  tax,  and  let  the  taxing  officer 
fUstingnish  and  apportion  such  costs  accordingly,  and  let  the  amount  of  such  costs 
respectively,  when  taxed  and  ascertained,  be  set  ofif  against  each  other,  and  let 
the  taxing  officer  certify  to  whom,  after  such  set-off,  the  balance  of  costs  is  due. 
And  let  the  party  from  whom  such  balance  shaU  be  certified  to  be  due  pay  the 
unoant  thereof  to  the  other  party. 

Solicitors  for  plaintiff:  Westley  <b  Demaine, 
Solicitors  for  defendant :  Vail  Jc  Son. 

A.  J.  A. 
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May  28.         CompanieM  StcUuU  1864,  «.  9(>^Windmg'Up'-SeUUng  lUt  qf  eoiUnbtUories—Notke 
June  4,  9.  ^  aUolment — DraudultrU  nusrepreienUUumSepudiation  of  eonircLci— Condi- 

tional  acceptance  qfeharts. 

Formal  notice  of  allotment  is  not  neoeesary,  If  it  be  shown  that  the  applicant 
for  shares  in  a  company  nnder  "  The  Compawes  Statute  1864 "  baa  been  made 
aware  that  the  company  has  accepted  his  application  for  shares. 

A  shareholder  in  a  company  in  coarse  of  winding-np,  seeking  to  have  his  name 
removed  from  the  list  of  contribntories,  on  the  ground  that  he  was  fraudulently 
induced  to  take  the  shares,  must  show  that,  before  the  commencement  of  the 
winding-up,  he  had  repudiated  the  contract,  and  taken  proceedings  to  have  his 
name  removed  from  the  register.    The  mere  repudiation  alone  is  insufficient 

Where  an  application  for  shares  in  a  company  is  conditional  on  a  certain  eTest 
happening,  the  applicant  cannot  be  placed  on  the  list  of  contributories  where  that 
event  has  not  happened. 

As  to  costs,  the  rule  vietiu  ttcton  should  be  applied  in  all  cases,  unless,  in  any 
particular  instance,  some  special  reason  to  the  contrary  exists. 

The  Qambrinus  Lager  Beer  Brewery  Company  Limited  was 
inoorporaied  on  2l8t  September  1885,  under  "The  Companies 
Statvie  1864"  (No.  190),  for  the  purpose  of  manufacturing  and 
selling  lager  beer,  and  taking  over  the  plant,  goodwill,  and  busi- 
ness of  Renn^,  Friedrich  and  Company,  with  a  capital  of  60,000 
shares  of  IL  each,  50  per  cent,  to  be  paid  up.  One  of  the  clauses 
of  the  articles  of  association  appointed  Renn^,  Friedrich,  and 
Warburton  directors.  At  a  meeting  of  directors  held  on  24th 
September  1885,  it  was  agreed  that  the  company  should  purchase 
from  Renn^  and  Friedrich  the  business,  plant,  &c.,  of  Renn^ 
Friedrich  and  Co.,  f  or  *  10,000Z.,  to  be  paid  by  10,000  paid-up 
shares  of  1{.  each ;  and,  at  a  meeting  of  directors  held  on  25th 
September,  1000  fully  paid-up  shares  were  allotted  to  Warburton 
for  promoting  the  company.  On  26th  September,  a  resolution 
was  passed  by  the  board  of  directors  that  10,000  shares  at  IZ. 
should  be  offered  for  sale,  of  which  60  per  cent,  cash  should  be 
payable  on  application  and  allotment  Some  time  in  the  latter 
part  of  September  1885,  an  agreement  (Ex.  A  in  these  proceed- 
ings) in  the  following  terms  was  entered  into : — 

"  We,  the  several  persons  whose  names  and  addressee  are  herewith  subscribed, 
respectively  agree  to  take  the  number  of  shares  in  the  capital  of  the  Gambrinns 
Lager  Beer  Brewery  Company  Limited,  set  opposite  our  respective  names." 
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That  was  signed  by  Rennd,  Friedrich  and  Warburton  for  1000  webb.  j. 

shares  each^  by  Carl  Bod4  Wm.  Fox^  Frederick  Grosse^  Charles  isse 

Troedel  and  Co.,  M.  L.  Kreitmayer,  J.  H.  Walker,  Andrew  Jack^  "^ 

W.  H.  Roberts,  Dummett  and  Co.,  Thoa  May,  Franz  Opitz,  for  q^^^^^^^^ 

100  shares  e^h,  William  Bruch^  for  300  shares^  and  by  several     Lageb  Bebr 

Sft£W£R7  Got 
others  for  the  number  of  shares  set  opposite  their  names. 

The  minute  book  of  the  company  showed  that,  at  a  meeting  of 
the  directors  on  2nd  November  1885,  a  resolution  was  passed 
that  the  following  gentlemen — Wm.  Fox,  Chas.  Troedel,  M.  L. 
Kreitmayer,  J.  H.  Walker,  Andrew  Jack,  W.  H.  Roberts, 
Dommett  and  Co.,  Thos.  May,  F.  Opitz,  "  having  signed  to  pur- 
chase shares  in  the  capital "  of  the  company,  viz.:  100  shares  each; 
''that  the  number  of  shares  which  they  have  agreed  to  take  be 
allotted  to  them,  and  the  directors  and  manager  (Kenn^)  are  here- 
by authorised  and  empowered  to  issue  certificates,  and  sign  the 
same  as  required  by  articles  of  association,  and  affix  thereto  the 
common  seal  of  this  company.    Moved  and  seconded  and  passed 

unanimously,  that  B.  A.  Friedrich  see  those  gentlemen 

and  collect  the  several  amounts  as  follows"  (viz.:  501.  each) 
"being  50  per  cent,  of  fully  paid-up  shares  according  to  resolution 
and  prospectus."  At  another  meeting  on  9th  December  1885,  a 
resolution  was  passed  "  that  John  Meyer  and  Wm.  Bruchd  have 
agreed  to  purchase  shares  in  the  capital  of  the  Gambrinus  Lager 
Beer  Brewery  Company  Limited,  upon  the  terms  set  forth  in 
resolution  passed  at  directors'  meeting  26th  September  1885,  and 
also  in  the  prospectus  of  this  company;  that  the  number  of  shares 
they  have  each  signed  for  and  agreed  to  take — which  is  as  follows: 
John  Meyer  100  shares,  and  Wm.  Bruchd  300  shares — ^be  allotted 
to  them,  and  the  directors  and  manager  are  hereby  authorised 
and  empowered  to  issue  certificates,  and  sign  the  same  as  required 
by  articles  of  association,  and  affix  thereto  the  common  seal  of 
this  company,  and  further  that  B.  A.  Friedrich  duly  notify  said 
parties,  and  make  demand  for  said  50  per  cent,  of  their  fully 
paid-up  value." 

On  the  25th  Februaiy  1886,  an  order  was  made  by  Molesworth,  J., 
for  the  compulsory  winding  up  of  the  company,  on  the  petition 
of  Joseph  Warburton ;  and  R.  E.  Jacomb  was  appointed  official 
liquidator.    On  the  30th  April,  the  liquidator  made  a  list  of  con- 
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1886  and  on  12th  April  1880,  made  out  a  list  of  creditors  amounting  to 

"^  1078i.  158.  7d.    The  matter  then  came  before  Webb,  J.,  to  settle 

The  the  list  of  con  tributories,  and  those  who  did  not  oppose  were 

Laobk  Beer  settled  upon  the  list ;  His  Honour  then  adjourned  till  28th  May 

Brewery  Coy.  jggg^  ^^  ^^^^^  ^.^  ^^^j  ^.^.j^  ^j^^  opposed  cases  of  Bruch^,  Bod^, 

Grouse,    Fox,    Troedel,    Kreitmayer,    Walker,  Dummett,  Jack, 
Opitz,  and  Roberts* 

Bruche's  Case. 

The  evidence  for  the  liquidator  consisted  of  the  share  roister 
of  the  company  with  Bruchd's  name  thereon  as  the  holder  of  800 
shares,  the  above  agreement  signed  by  him  for  that  nmnber  of 
shares,  and  the  minute-book  of  the  company  showing  the  allot* 
ment  of  that  number  of  shares  by  the  company  to  him. 

In  opposition,  Bruch^  filed  an  affidavit,  denying  that  he 
was  the  owner  of  shares  in  the  company,  or  ought  to  be  placed  on 
the  list  of  contributories,  and  stating  that  he  was  waited  upon  by 
•Friedrich  and  Warburton,  who  he  had  since  ascertained  were 
directors  of  the  company,  who  stated  that  they  intended  to  pot 
the  "  Lager  Brewery''  into  a  company  to  be  formed  when  10^000 
11,  shares  had  been  applied  for,  and  prospectuses  issued,  and  direc- 
tors appointed.  The  deponent  asked  them  as  to  the  brewery's 
position,  and  they  replied  that  the  property  would  be  valued,  and 
accoimts  taken,  before  anything  further  was  done,  of  which  they 
would  satisfy  him ;  they  then  asked  him,  upon  those  conditions, 
to  take  some  shares,  when  he  said,  if  he  were  satisfied  with  the 
prospects  of  the  company,  he  would  take  300  shares  on  the  above 
conditions.  Friedrich  then  produced  a  paper  signed  by  several 
persons  whom  he  knew  to  be  persons  of  repute,  who  had  taken 
shares,  and  asked  him  to  be  a  director,  which  he  refused,  and  be 
thereupon  signed  the  paper  on  9th  December  1885.  On  the  next 
day,  the  deponent  was  astonished  to  receive  a  call  from 
Friedrich,  who  tendered  him  scrip  for  300  shares  in  the  com- 
pany, and  asked  him  for  150{.,  being  lOs.  per  share.  He  refused  to 
pay  any  sum,  and  told  Friedrich  he  had  grossly  deceived  him  in 
inducing  him  to  sign  the  paper  for  300  shares,  reminded  him  of 
the  conditions,  and  directed  him  to  withdraw  his  name  from  the 
list  of  applicants  for  shares,  and  stated  that  he  would  have  nothing 
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further  to  do  with  it.    On  the  14th  December,  he  wrote  to        webb,j. 
Friedrich  a  letter  stating  his  desire  to  withdraw  his  offer  for  ^^^ 

the  300  shares  he  had  applied  for,  as  he  did  not  agree  with  the  

way  or  manner  in  which  Friedrich  intended  to  float  the  com-  The  Gambbinvs 

panj.    The  deponent  thereupon  believed  his  name  had  been  with-   brbwbrt  Coy. 

drawn  in  due  course,  until  the  12th  of  January  1886,  when  he 

received  a  letter  from  the  company's  solicitor  demanding  1502.  in 

respect  of  the  300  shares  allotted  to  him.     The  deponent  there- 

npon  saw  his  solicitor,  who  advised  him  that,  as  his  signature 

had  been  obtained  by  fraud  and  deceit,  the  company  could  not 

recover.     On  the  19th  January,  a  writ  was  served  upon  him, 

claiming  1502.  for  300  shares  at  lOs.  per  share,  and  21,  88.  6d. 

interest ;  and  on  1st  February  1886,  his  solicitor  duly  entered  an 

appearance  on  his  behalf.    On  8th  February,  he  applied  for,  and 

on  25th  February  obtained,  an  order  staying  proceedings  in  the 

action  until  security  for  costs  had  been  given  by  the  company. 

The  company  did  not  give  the  required  security,  and  proceedings 

had  accordingly  been  stayed ;  but,  had  the  action  been  continued, 

he  believed  he  had  a  good  defence  on  the  ground  of  fraud  and 

misrepresentation.    Up  to  the  time  he  wrote  the  letter  of  14th 

December  withdrawing  his  application  for  shares,  he  had  received 

neither  written  nor  verbal  notice  nor  intimation  that  the  300 

shares,  or  any  shares,  had  been  allotted  to  him,  nor  had  he,  up  to 

the  present,  received  any  written  notice  that  such  shares  had  been 

allotted  to  him. 

An  affidavit  of  Leopold  Kenn^,  the  manager  and  one  of  the 
directors  of  the  company,  filed  on  Bruch^'s  behalf,  stated  that  he 
allowed  his  name  to  be  used,  in  ignorance  of  the  fact,  of  which  he 
had  been  since  informed,  that  Friedrich  and  Warburton  were 
soliciting  the  public  to  take  shares  in  the  company  by  falsehood, 
nusrepresentation  and  fraud.  There  were  no  funds  in  the  com- 
pany, and  the  stock,  plant  and  effects  of  the  brewery  would  not, 
at  the  time  of  the  formation  of  the  company,  have  paid  its  expenses, 
and  certainly  not  its  liabilities.  Immediately  after  the  petition 
for  winding  up  the  company  had  been  presented,  Friedrich  and 
Warburton  left  the  colony,  and  he  believed  had  not  since  been 
heard  of.  It  was  wholly  untrue,  as  stated  by  Friedrich  and 
Warburton  to  Bruch^,  that  the  property  would  be  valued  and 
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jcounts  taken,  for  that  had  been  done  previously,  and  showed 
le  brewery  hopelessly  insolvent.  None  of  the  monies  received 
om  the  shareholders  passed  through  his  hands,  but  he  believed 
ley  were  appropriated  to  their  own  use  by  Friedrich  and 
Tarburton. 

Isaacs  and  Agg,  for  the  liquidator. 

Toppt  for  Bruch^—  The  allotment  of  shares,  and  enfcry  of  the 
pplicant's  name  on  the  register,  are  not  sufficient  to  bind  him. 
;  is  not  his  duty  to  search  the  register  to  see  if  the  allotment 
Ets  or  has  not  been  made ;  there  must  be  something  to  show  the 
pplicant  for  shares  that  there  has  been  a  response  by  the 
)rapany  to  his  offer :  Buckley  on  Companies,  (2nd  ed.)  51.  An 
pplication  for  shares  may  be  withdrawn  at  any  time  until  the 
lares  have  been  allotted,  or  the  allotment  communicated  to  the 
pplicant :  Hall  and  Gregory's  Case  (a);  HebVs  Case  (b);  Crawley  s 
ase  (o).  All  the  cases  show  that  the  withdrawal  need  not 
ecessarily  be  in  writing:  Wilson's  Case  (d).  It  is  therefore 
ibmitted  that  Bruch^  never  was  a  shareholder  in  the  company, 
Bcause  he  withdrew  his  application  for  shares  before  they  were 
Hotted  to  him,  or  at  all  events  before  any  notice  of  their  allot- 
lent  was  given  to  him.  The  document  Ex.  A  is  an  application 
)r  shares  only,  and  not  an  agreement  to  take  them ;  but  even  if 

were  an  acceptance,  it  was  a  conditional  acceptance  only,  and 
6  was  not  liable  as  a  shareholder  until  the  condition  was 
ilfilled :  Buckley  on  Companies,  (2nd  ed.)  58.  Even  if  Bruchd 
id  become  a  shareholder,  he  was  induced  to  do  so  by  the  fraud 
ad  misrepresentation  of  the  company  and  its  agents,  and  is 
lerefore  entitled  to  have  his  name  removed  from  the  register : 
'ox's  Case  (e),  Bwlch-y-Plwrn  Lead  Mining  Coy,  v.  Baynes  (/). 

Agg,  in  reply — The  directors  asked  Bruch^  to  take  shares,  and 
e  agreed  to  do  so,  and  signed  an  agreement  to  do  so.    That  was 

(o)  AnU  Vol.  VII.,  Eq.  63.  (c)    L.R.,  5  Eq.  118; 37  L. J.  (Ch.) 257. 

(6)  L.R.,  4  Eq.  9;  36  L.J.  (Ch.)  814.  {J)  L.R.,  2  Ex.  324;  36  L.J.  (Ex.) 

(c)  L.R.,  4  Ch.  322.  183. 

id)  20L.T.  (N.S.)962. 
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then  a  completed  contract,  and  no  notice  of  allotment  was  neces-       webb,  j. 
sary.    But  even  if  it  was,  the  shares   were  duly   allotted  to  isse 

Bruch^  before  any  repudiation  by  him,  and  notice  of  that  allot-  "^ 

ment  was  given  to  him  by  the  tender  of  the  scrip,  and  the  demand  Tm  Oambrixuh 
for  payment  of  the  allotment-money.  It  was  not  till  he  received  Bbbwbrt  Cor. 
that  notice  that  he  repudiated  the  shares,  and  even  then  he  took 
no  f uiiher  steps  to  have  his  name  removed  from  the  register,  not 
even  when  he  received  a  writ  for  that  money  on  the  19th 
January.  Under  these  circumstances,  the  applicant's  name 
should  be  settled  on  the  list  of  contributories,  for  mere 
repudiation  is  not  sufficient  to  remove  his  liability  for  shares, 
where  a  winding-up  has  taken  place:  Wallcer's  Case  (g); 
Hare's  Case  (A);  Re  Scottish  Petroleum  Coy.  {Wallace's 
Case  (j);  Bog  Lead  Mining  Coy.  v.  Montague  (k) ;  Emden'sLaw  of 
Companies,  153-4.  Where  a  person  agrees  to  take  shares,  he  at 
that  moment  becomes  a  shareholder,  and  the  company  are  entitled 
at  that  moment  to  put  his  name  on  the  register:  Qorrissen's 
Case  (i);  Burgess'  Case  (m).  If  there  was  any  misrepresentation  on 
the  part  of  Warburton  and  Friedrich  to  induce  Bruch^  to  take 
shares,  it  does  not  entitle  him  to  relief  against  creditors  of  the 
company,  or  against  his  co-contributories,  where  a  winding-up  has 
taken  place:  Oahes  v.  Turquand  (n);  Reese  River  Silver  Mining 
Coy.  V.  Smith  (o).  The  cases  cited  to  show  that  notice  of  allot- 
ment of  shares  must  be  given  to  an  applicant  for  shares,  before 
his  liability  arises,  are  not  applicable  to  the  present  case;  for  in 
them,  he  had  applied  for  shares,  and  it  was  held  that  he  was 
entitled  to  know  whether  his  offer  had  been  accepted ;  while  in 
this  case  the  offer  was  made  by  the  company's  agents,  and  was 
accepted  by  Bruchd 

Forlonge,  as  amicus  cui^,  referred  the  Court  to  Ounn's 
Case  (p). 

Cur.  adv.  vult 

{g)  L.IL,  6  Eq.  30 ;  37  L. J.  (Ch.)  661.  (m)  15  Ch.  D.  507 ;  49  L.  J.  (Ch).  541. 

(A)  L.K.,  4  Ch.  503.  (n)   L.R.,  2  R  &  I.  Ap.  325;  36  L. J. 

{;•)  23  Ch.  D.  413.  (Ch.)  949. 

ik)  10C.B.  (N.S.)481;30L.J.(C.P.)  (o)   L.R.,  4  E.  &  I.  Ap.  64;  39  L.J. 

380.  (Ch.)  849. 

V)  L.R.,8  Ch.  607;  42 L. J.  (Ch.)  864.  (p)  L.R.,  3  Ch.  40;  37  L. J.  (Ch.)  40. 
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WEBB.  j>  Webb,  J.    This  case  is  now  before  me  on  the  settlement  of 

1886  ^^^  1^^  of  contributories.      The  company  was  incorporated  on 

~  the  21st  September  1885,  and  on  the  25th  February  1886,  the 

The  Oambrimus  winding-up  order,  under  which  these  proceedings  are  taken,  was 
LagbbBbir  j 

BrbwkbtCot.  made. 

Mr.  Wm.  Bruchd  seeks  to  have  his  name  removed  from  the 
list  of  contributories,  on  two  grounds — (1),  that  he  never  was  a 
shareholder,  because  he  withdrew  his  application  for  shares  before 
they  were  allotted  to  him,  or,  at  all  events,  before  any  notice  was 
given  to  him  of  their  having  been  so  allotted  ;  and  (2)  that,  if  he 
was  ever  de  facto  a  shareholder,  he  was  induced  to  become  such 
by  the  fraud  of  the  company  or  those  representing  it,  and  is 
therefore  entitled  to  repudiate  the  shares. 

As  to  the  first  ground,  the  facts  as  shown  upon  the  affidavits 
before  me  are  that,  on  the  9  th  December  1885,  Bruchd  was  asked 
by  Warburton  and  Friedrich,  two  of  the  promoters  of  the  com- 
pany, to  take  shares  in  the  company,  and  he  thereupon  agreed  to 
do  so,  and  signed,  as  for  300  shares,  a  document  Ex.  A. 
(as  above).  He  alleges,  in  his  affidavit  in  support  of 
his  application  to  strike  his  name  off  the  list  of  con- 
tributories, that  he  was  asked  to  take  shares  in  a  company  in- 
tended to  be  formed;  but  that  is  inconsistent  with  the  document 
he  signed,  which  treats  the  company  as  an  existing  company,  and 
with  his  own  affidavit,  in  which  he  says,  "  Friedrich  then  pro- 
duced a  paper  signed  by  sevei^al  persons,  whom  I  knew  to  be 
persons  of  repute,  who  had  taken  shares"  (not  had  agreed  to  take 
shares).  This,  he  says,  occurred  about  5  o'clock  p.m.  on  the  9th 
December.  By  the  minute  book  it  appeai-s  that  a  meeting  of 
the  directors  was  held  on  the  same  day,  at  5  o'clock  p.m.,. 
at  which  Friedrich  and  Warburton  were  both  present.  It 
would,  theiefore,  appear  that  they  obtained  Bruchds  consent 
to  take  shares,  and  his  signature  to  exhibit  A,  shortly  before 
attending  the  meeting  of  the  directors ;  and,  consequently  upon 
that,  the  first  business  of  the  meeting  appears  to  have  been 
the  allotment  of  shares  to  John  Meyer  (the  person  whose 
signature  appears  immediately  before  that  of  Bruch(5  in  exhibit 
A),  and  Bruch^;  and  even  supposing  exhibit  A  to  be,  as  has  been 
contended,  an  application  only  for  shares,  and  not  a  binding  agree- 
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ment  to  take  them,  the  allotment  of  the  shares  had  in  fact  been      _webb,  j. 

made  before  any  retractation  by  Bruch^  of  his  application.     By  1886 

tHe  share  register  (exhibit  B)  it  appears  that  on  the  same  day^  "^ 

9th  December,  Bruch^'s  name  was  entered  on  the  register  as  a  Thk  Gambbinus 

°  LaqbrBeer 

shareholder  for  300  shares.  Brkwery  Cot. 

But  then  it  is  said  that,  at  all  events,  Bruch^  had  withdrawn 
his  application  before  any  notice  of  allotment  had  been  given  to 
him,  and  that  this  was  sufficient ;  and  several  cases  in  support  of 
thispropositionwerecifcedbyhislearned  counsel.  It  is  unnecessary 
forme  to  consider  the  point  of  law,  or  to  refer  to  the  cases  cited, 
as,  upon  the  evidence  before  me,  I  am  satisfied  that  notice  of  the 
allotment  was  given  to  Bruch^  before  any  withdrawal  by  him,and 
that  his  repudiation  of  the  shares  was  in  reply  to  such  notice, 
tind  not  antecedent  to  it.  His  own  affidavit  (paragraph  4)  entirely 
supports  this  view,  and  shows  that  he  did  not,  in  the 
proper  acceptation  of  the  term,  withdraw  his  application  for 
shares,  but,  on  being  tendered  the  scrip  and  asked  for  payment, 
repudiated  the  shares  on  the  ground  of  fraud,  which  is  the  real 
ground  of  his  present  application  to  have  his  name  removed  from 
the  list  of  contributories.  Ounn's  Case  (q),  to  which  I  was 
referred  by  Mr.  Forlonge,  as  amicus  curice,  establishes  that 
formal  notice  of  allotment  is  not  necessary,  if  it  be  shown  that 
the  shareholder  has  been  made  aware  that  the  company  has 
accepted  his  application  for  shares.  I  therefore  arrive  at  the 
■conclusion  that  the  first  ground  of  objection  fails. 

As  to  the  second  ground,  viz.,  that  he  was  induced  to  become  a 
shareholder  by  fraud,  and  ought  therefore  not  to  be  placed  on  the 
list  of  contributories,  from  the  view  which  I  take  of  the  law, 
it  ifl  unnecessary  for  me  to  go  into  the  facts  relative  to  the  alleged 
fraud.  This  objection  was,  according  to  his  own  affidavit,  set  up 
ty  Bruch^  on  10th  December,  when  the  scrip  for  the  shares  was 
tendered  to  him  and  he  refused  to  accept  it  or  pay  for  the  shares. 
On  14th  December  he  wrote  to  Friedrich  the  letter  set  out  in  the 
6th  paragraph  of  his  affidavit,  not  alluding  to  the  alleged  fraud, 
hut  withdrawing  his  offer  for  the  shares,  which,  as  a  withdrawal, 
"was  then  altogether  too  late,  the  shares  having  been  allotted,  and 
«crip  for  them  issued  and  tendered  to  him.  He  by  this  knew 
(g)  L.R.,  3  Ch.  40;  37 L. J.  (Ch.)  40. 
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WKBB.  J.        that  he  was  regarded  as  a  shareholder  by  the  company,  but  did 
1886  nothing,  beyond  writing  the  letter  of  14th  December,  to  get  his. 

"^  name  removed  from  the  share  register. 

Thb  GAnaiMus  Qn  12th  January,  the  solicitor  of  the  company  wrote  to  Bruch^, 
Brbwxrt  Cot.  demanding  payment  of  the  1502.  due  on  the  300  shares,  and  in  para- 
graph eight  of  his  affidavit,  Bnichd  says: — "  I  thereupon  saw  my 
solicitor  on  the  matter,  who  advised  me  that,  as  my  signature  had 
been  obtained  by  fraud  and  deceit,  the  company  could  not  recover 
against  me,  and  I  instructed  him  to  accept  service  of  any  process 
on  my  behalf."  He  was  then  fully  aware  of  his  legal  position, 
and  had  his  solicitor  at  his  elbow  to  advise  him.  But  stUl  no 
steps  were  taken  by  him  to  have  his  name  removed  from  the 
share  register. 

On  19th  January,  Bruch^  was  served  with  the  writ  in  an  action 
by  the  company  against  him  to  recover  the  1502.  due  on  the 
shares.  He  still  did  nothing  towards  getting  his  name  removed 
from  the  register,  and  did  not  enter  an  appearance  in  the  action 
until  the  1st  February.  On  the  same  day  (1st  February),  a 
petition  for  winding-up  the  company  was  presented,  upon  which, 
on  the  25th  February,  the  present  winding-up  order  was  made. 
The  winding-up,  therefore,commenced  on  the  1st  February  (ActNo. 
190,  sec.  76),  and  all  subsequent  proceedings  by  Bruch^  wei-e 
taken  after  this  winding-up  had  commenced. 

On  8th  February,  according  to  his  affidavit,  Bruch^  applied  on 
summons  for  an  order  staying  proceedings  in  the  action,  until 
security  for  costs  was  given ;  but  it  appears  that  the  affidavit 
upon  which  that  application  was  made,  was  not  sworn  until  the 
15th  February,  and  not  filed  until  the  26th  February.  The 
ground  of  the  application  for  security  for  costs  was  the  alleged 
insolvency  of  the  company,  the  pendency  of  proceedings  for 
winding  it  up,  and  that  Bruch^  had  a  good  defence  to  the  action, 
viz.,  that  he  had  been  induced  to  take  the  shares  by  fraud.  On 
25th  February,  an  order  was  made  staying  proceedings  in  the 
action  until  security  for  costs  was  given,  and  no  further  proceed- 
ings in  the  action  have  been  taken. 

Under  these  circumstances,  the  fact,  even  if  it  be  such  (as  to 
which  I  express  no  opinion),  that  Bruch^  was  induced  to  take 
these  shares  by  the  fraud  of  the  company  or  its  agents,  forms  no  • 
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ground  for  the  removal  of  his  name  from  the  list  of  contributories.        webb,  j. 
The  law  on  this  point  is  clearly  laid  down  in  several  cases  to  isse 

which  I  will  briefly  refer,  all  of  which  establish  this  proposition,  ~~^ 

that  a  shareholder  in  a  company  being  wound  up,  seeking  to  have  The  GAMBRI^•u3 
his  name  removed  from  the  list  of  contributories  on  the  ground  Brewery  Coy. 
that  he  was  fraudulent!]^  induced  to  take  the  shares,  must  show 
that,  before  the  commencement  of  the  winding-up,  he  had 
repudiated  the  contract,  and  taken  proceedings  to  have  his  name 
removed  from  the  register.  The  mere  repudiation  alone  is 
insufficient. 

The  first  case  to  which  I  will  refer  is  Oakea  v.  Turquand  (r) 
in  the  House  of  Lords,  where  the  question  was  very  fully 
considered.  There  Mr.  Oakes  had  taken  shares  under  circum- 
stances which,  it  was  admitted  by  their  Lordships  in  giving 
judgment,  would  have  entitled  him,  as  between  himself  and  the 
company,to  disaffirm  the  contract,and  divest  himself  of  the  shares, 
fiut  it  was  held  that  he  could  not  on  that  ground  successfully 
resist  his  name  being  placed  on  the  list  of  contributories,  he  not 
having  repudiated  the  shares,  and  taken  steps  to  relieve  himself 
from  them,  before  the  commencement  of  the  winding-up. 

A  subsequent  case  upon  the  same  point  is  Hare's  Case  (a). 
There  Mr.  Hare  had  taken  shares  in  a  company,  as  he  alleged 
upon  fraudulent  misrepresentation;  and  this  case  is  important 
as  showing  that  mere  repudiation  before  the  winding-up,  is 
insufficient.  Having  denounced  the  misrepresentation,  his 
solicitor,  before  the  commencement  of  the  winding-up,  wrote  the 
letter  set  out  at  p.  506  of  the  report,  viz.: — 

"I  am  instructed  by  Mr.  G.  Hare,  of,  &c.,  to  require  his  name  to  be  at  once 
removed  from  the  register  of  members  of  the  London,  &c.,  Association.  Certain 
particulars  respecting  the  objects,  &c.,  of  the  association  being  essentiaUy  different 
to  those  represented  to  him  having  come  to  his  knowledge,  he  has  immediately 
iiutnicted  me  on  the  subject.  Unless  his  name  is  removed  by  Saturday,  I  must 
a]»ply  to  the  Court  to  rectify  the  register  by  striking  out  his  name." 

And  it  was  contended  for  him  that  this  was  such  a  repudiation 
of  the  shares  as  entitled  him  to  have  his  name  removed  from  the 
list  of  contributories.  But  that  was  held  not  to  be  so.  Selwyn,  L.  J., 
in  delivering  his  judgment,  at  p.  510  says : — 

(r)  LB.,  2  E.  &  I.  App.  325 ;  36  L.  J.  (Ch.)  949.  (s)  L.B ,  4  Ch.  603. 
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WEBB,  J.  "  Under  these  circumBtanceB,  then,  upon  the  anthorities  which  have  been  cited, 

Mr.  Hare  had  agreed  to  become  and  had  become  a  shareholder  in  the  association ; 
1886  and  the  burden  Ib  cast  upon  him  to  prove  that  he  ceased  to  fill  that  character 

"T"  before  the  date  which  the  Act  of  Parliament  assigns  to  the  winding-up  of  tiie 

Thb  Gambrtnus  **«><^i*tion,  that  is  before  the  presentation  of  the  petition  for  winding-up.  .... 
Laosr  Bbkr  ^®  must  test  this  case  by  assuming  that  that  letter  had  been  written,  and 
Brkwert  Coy.  nothing  done  from  the  date  of  that  letter  to  the  winding-up  of  the  association. 
Then  this  case  would  be  precisely  within  the  authorities  to  which  I  have  referred. 
It  would  be  one  of  the  cases  where  a  person — thinking  there  had  been  fraud  in 
the  establlBhment  of  the  company,  or  some  difference  between  the  real  objects  of 
the  association  and  those  represented  to  him— would  be  justified  in  applying  to 
have  his  name  removed  from  the  register."  And  at  p.  512,  after  referring  to  the 
evidence,  His  Lordship,  says: — **  I  think,  therefore,  upon  this  evidence  that  Mr. 
Hare,  having  continued  to  hold  these  shares,  and  having  been  a  shareholder  en 
the  list  at  the  date  of  the  winding-up,  has  not  discharged  the  burden  cast  upon 
him  by  the  principle  of  the  case  of  Oakes  v.  Turquand,  and  that  he  must  be  taken 
as  having  been  a  shareholder  on  the  books  of  the  association  during  the  whole  of 
this  time,  and  consequently  that  the  names  of  the  assignees  who  now  repreeent 
him  must  remain  on  the  list.  The  present  appeal  motion  must  therefore  be 
refused  with  costs."  And  Giffard,  L.J.,  at  p.  512,  says: — *'The  grounds  of  my 
judgment  are  these :— First  of  all,  that  there  was  a  voidable  contract  between 
Mr.  Hare  and  the  association  to  take  shares ;  that  shares  were  allotted  to  him, 
and  his  name  was  on  the  register  at  the  date  of  the  winding-up ;  that  he  had 
done  nothing,  except  cause  a  letter  to  be  written  by  Mr.  Pulbrook,  requiring 
his  name  to  be  removed  from  the  register ;  that  his  name  was  not  removed ; 
and  further  that,  on  the  date  of  the  winding-up  of  the  association,  there  was 
no  binding  ckgreement  as  between  him  and  the  association  that  his  name  should 
be  removed.  I  am  of  opinion  therefore  that  this  case  comes  distinctly  within 
Oakes  v.  Turquand  and  Kent  v.  Freehold  Land  Ccy,  ((),  and  that  therefore 
the  appeal  must  be  refused  with  costs." 

The  next  case  I  will  refer  to  is  Biirgess'a  Case  (v),  decided  by 
Sir  George  Jessel,  M.R.,  who  held : — 

"  A  shareholder  in  a  company,  who  has  been  induced  to  apply  for  shares  by 
fraudulent  misrepresentations  contained  in  the  promoters'  prospectus,  is  not 
entitled,  after  winding-up,  to  rescind  his  contract  to  take  shares,  even  if  the  assets 
in  the  hands  of  the  liquidator  are  sufficient  to  pay  in  full  the  whole  liabilities  of 
the  company,  together  with  the  costs  of  the  winding-up." 

There  Burgess  had  by  letter  to  the  company  requested  the  can- 
cellation of  his  allotment,  on  the  ground  of  misrepresentation ; 
but  he  did  not  follow  that  up  by  any  active  steps  to  get  his  name 
removed  from  the  register ;  and  he  was  held  liable  &s  a  contribu- 
ioYj,  In  giving  judgment,  the  Master  of  the  Rolls,  at  p.  511, 
says: — 

"  The  present  applicant  applied  for  shares  in  this  bank,  and  I  have  no  doubt 
that,  if  he  had  rescinded  his  contract  in  due  time  whilst  the  bank  was  a  going 
concern — if  that  expression  could  ever  with  propriety  be  applied  to  such  a  con- 
cern as  this— he  could  have  got  rid  of  his  shares.     He  did  ask  to  have  his  contract 

(0  L.R.,  3Ch.  493;  37  L.J.  (Ch.)  653.       (t;)  15 Ch.  D.  507;  49  L.J.  (Ch.)  541. 
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cancelled  after  allotment  and  registration,  but  that  application  was  not  acceded         WEBB,  J. 

to,  and  he  was  told  that  the  matter  was  complete,  and  there  he  let  it  rest 

Now  what  is  the  position  of  the  applicant  ?    Taking  it  in  the  most  favourable  1^6 

way  for  him,   he   has   been   induced  to  become  a  shareholder  by  fraudulent  "^ 

misrepresentation ;  can  he,  after  winding  up,  be  relieved  ?    I  think  he  cannot,  m^^  Gambrinus 
The  first  ground  to  be  considered  is  this,  that  the  winding  up  order  entirely  alters      Laoeb  Beer 
the  position  of  the  parties— that  is,  it  makes  the  shareholders  contributories,  and    Brewery  Coy. 
contributories  in  a  totally  different  way,  in  some  respects,  as  regards  the  debts 
and  liabilities  of  the  concern,  from  what  they  were  before.      It  has  been  decided 
by  a  series  of  decisions  in  the  House  of  Lords,  commencing  with  Webb  v.  WiffiUy 
that  the  38th  section  of  the  **  Companies  Act"  is  not  to  be  read  otherwise  than 
literally,  and  it  is  not  to  be  read  with  reference  to  the  previous  liabilities  of  the 
shareholdersi,  or  by  analogy  to  the  law  of  partnership,  whether  of  a  limited 
or  unlimited  character,  but  it  is  to  be  read  as  imposing  new  liabilities  on  the  mem- 
bers of  the  company,  liabilities  imposed  and  defined  by  that  section." 

In  a  very  recent  case.  Re  Scottish  Petroleum  Coy.  (w),  the  same 

principle  was  acted  on  by  Kay,  J.,  and  on  appeal  affirmed  by  all 

the  learned  Lords  Justices,  Baggallay,  Lindley  and  Fry.     The 

head-note  is : — 

"Held,  by  Kay,  J.,  and  by  the  Court  of  Appeal,  that,  assuming  W.  to  have  a 
right  to  rescind,  still  as  he  had  not,  before  the  winding-up,  taken  any  proceed- 
ings to  have  his  name  removed  from  the  register  ....  W.  must  be  on  the 
list  of  contributories."  Baggallay,  L.J.,  in  giving  judgment,  lays  down  certain 
nles  applicable  to  this  class  of  cases: — **  The  general  rules,  by  the  application 
of  which    questions    similar  to  those  which  arise   upon  the  present  appeal 

most  be  determined,   are  well  known They  may  be  concisely 

stated  as  follows:— 1.  Every  person  who  has  agreed  to  become  a  member 
of  a  company,  and  whose  name  has  been  entered  on  the  register  of  members, 
is  liable  as  a  contributory  in  the  event  of  the  company  being  wound 
np.  This  is,  in  substance,  the  combined  effect  of  the  23rd,  38th,  and  74th  sees. 
oUAie  "  Companies  Act  IS62."  2.  But  the  proposition  thus  generally  stated  is 
subject  to  the  application  of  the  well-recognised  rule  in  equity  that  a  person  who 
bas  been  induced  to  enter  into  a  contract  by  the  fraudulent  conduct  of  those  with 
whom  he  has  contracted,  is  entitled  to  rescind  such  contract,  provided  he  does  so 
within  a  reasonable  time  after  his  discovery  of  the  fraud.  In  such  cases  the  con- 
tract is  voidable,  not  void.  3.  And  this  last-mentioned  rule,  in  its  application  to 
contracts  to  take  shares  in  a  company  which  is  subsequently  ordered  to  be  wound 
up,  has  been  modified  to  this  extent,  that  the  contract  must  be  avoided,  or  that 
must  be  done  which  is  recognised  as  equivalent  to  avoidance,  before  the  com- 
mencement of  the  winding-up.  This  last  rule  has  been  established  by  a  series  of 
well-known  cases,  to  some  of  which  I  shall  have  occasion  to  refer  presently.  The 
grounds  upon  which  it  has  been  held  that  equities,  which  would  be  sufficient  as 
between  the  shareholder  and  the  company,  cannot  be  set  up  against  the  creditors 
or  co^x>ntributorie8  are  fully  explained  in  those  cases.  Whether  that  which  has 
been  done  in  any  particular  case  ought  to  be  regarded  as  equivalent  to  an  avoid- 
uce  of  a  voidable  contract  is  a  question  the  solution  of  which  must  depend  upon 
tbe  drcomstances  of  each  case."  He  then  refers  to  Oakes  v.  Turquand  ;  Kent  v. 
freehold  Land  Coy, ;  and  Beese  River  Silver  M,  Coy,  v.  Smith ;  and  at  p.  434  he 
Bays :— "  The  cases  appear  to  establish  that,  to  enable  a  shareholder  to  escape, 
there  must,  befor   the  commencement  of  the  winding  up,  be  a  repudiation  of  the 

(«7)  23  Ch.  D.  413. 
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red  up  by  active  steps  to  be  relieved  from  them, 
h  the  company  which  dispenses  with  the  necessity 
I  particular  shareholder.  That  mere  repudiation, 
9,  is  insufficient  was  decided  in  Hart's  Case.  It 
teen  a  compromise  by  which  the  names  of  the 
>  be  removed,  but  Hare  was  not  a  party  to  these 
proved   as    regards  him,   except  that  he  had 

before  the  commencement  of  the  winding-up. 
ntributory."  Lindley,  L.J.,  at  p.  430,  after 
ne  of  which  I  have  mentioned,  says :— "  If 
rhat  principle  is  to  be  deduced  from  them,  I 
er  who  seeks  to  be  discharged  must  have  done 
Ated  the  contract  and  have  got  his  name  taken 
ualification  that  if  he  has,  before  the  commence- 
oceedings  to  have  Ms  name  removed,  that  will  be 
oachment  on  this  rule,  namely,  that  if  one  share - 
have  Ms  name  removed,  and  there  is  an  agree- 
ther  repudiating  shareholders  that  all  cases  shall 
itigation,  then  if  that  case  is  decided  in  favour  of 
rs  will  be  relieved :  PowU's  Case.  But  there  is 
i  for  carrying  the  modification  of  the  rule  any 
438,  says  :— **  I  thbk  then  that  here  the  com- 
circumstances  gave  Mr.  Wallace  a  right  to 
t.     Did  he  repudiate  ?    In  the  case  of  ordinary 

an  express  repudiation  avoids  them ;  and  if 
ordinary  contract,  I  think  that  Mr.  Wallace's 

have  been  a  sufficient  repudiation,  supposing 

Whether  it  was  sent  in  time  or  not  we  need 
the  case  of  an  ordinary  contract,  but  of  a 
Ands  on  a  different  footing.  As  regards  such 
terposed,  and  has  provided  that  they  shall  be 
to  shareholders  and  creditors;  notice  of  them  is 

general  principle  is  that  no  contract  can  be 
[uired  bond  fide  by  third  parties  under  it.    It  is 

other  shareholders  have  not  acquired  direct 
t  they  have  acquired  an  indirect  interest.  The 
ibutory,  the  creditors  have  got  another  person 
}f  the  concern;  so  that,  although  in  the  case  of 
e  repudiation  is  enough,  there  must,  in  the  case 
res,  be  repudiation  and  something  more  before 
t  more  then  is  enough  ?  If  the  name  is  removed 
lOugh  if,  before  the  commencement  of  the  wind- 
i^eedings  to  get  his  name  removed,  and  duly  pro- 
lid  stand  if  they  were  not  duly  prosecuted  it  is 
10  in  some  cases  been  held  that  something  short 
Lord  Justice  Lindley  that  these  are  encroach- 
^nd  I  do  not   think  that   they  ought  to   be 


relied  on  by  the  learned  counsel  for 
ly  had,  before  the  winding-up,  agreed 
the  company,  and  had  returned  his 
:q.  118;  37  L.J.  (Ch.)l257. 
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deposit.     Even  if,  in  its  circumstances,  that  case  had  been       webb.  j. 
applicable  to  the  present,  I  should  hesitate  long  before  following  isse 

it,  as  in  several  subsequent  cases  it  has  been  so  distinguished  ~^ 

and  refined  on  as  not  to  be  capable  of  much  reliance.    In  Hare's  T"e  Gambrinus 
Cast  and  Burgess's  Case  it  was  not  cited  at  all,  and  in  Re  BrkweryCot. 
S(Msk  Petroleum  Coy,,  Lindley,  L.J.,  at  p.  437,  says  that  it 
cannot  be  relied  upon,  and  is  difficult  to  reconcile  with  the 
principles  established  by  Cakes  v.  Turquand  and  Kent  v.  Free- 
hU  Land  Coy. 

I  therefore  hold  that  no  sufficient  ground  has  been  shown  for 
remoying  Mr.  Bruch^'s  name  from  the  list  of  contributories,  and 
I  give  costs  to  the  liquidator  against  him. 


Bode's  Case. 

The  next  case  dealt  with  was  that  of  Carl  Bod^,  who  was 
placed  on  the  list  of  contributories  by  the  liquidator,  as  the  holder 
of  100  shares.  He  made  an  affidavit  stating  that  the  shares  were 
allotted  to  him  under  the  following  circumstances : — He  was  a 
creditor  of  the  Lager  Beer  Brewing  Company  for  721.  for  money 
due  for  work  and  labour  done  by  him  as  overseer  at  the  brewery, 
and  sent  his  claim  in  to  the  company;  but,  it  having  no  funds, 
he  was  asked  by  Friedrich  to  accept  100  paid-up  shares  in  the 
Gambrinus  Company  in  lieu  of  payment,  and,  believing 
Friedrich's  statement  that  the]  company  was  prosperous  and 
paying,  he  signed  a  list  of  applications  for  shares.  He  was  sub- 
sequently informed  by  Friedrich  that  the  directors  had  passed  a 
resolution  granting  him  100  paid-up  shares  in  satisfaction  of  his 
claim,  but  he  had  received  no  notice  in  writing  that  the  shares 
had  been  allotted  to  him.  When  he  reluctantly  consented  to 
accept  the  100  paid-up  shares,  he  had  no  knowledge  that  the 
company  was  in  insolvent  circumstances,  and  he  submitted  that 
^  was  entitled  to  rank  as  a  creditor  against  the  company  for 
72!.,  instead  of  being  a  shareholder  of  the  100  shares.  It  appeared, 
on  looking  at  the  memorandum  of  association  of  the  company, 
that  Bod^  had  signed  it  as  for  100  shares. 


18004^  and  Agg,  for  the  liquidator. 
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For  Carl  Bod^ — In  this  case,  there  is  no  evidence  of 
I  allotment  having  been  given  to  Bodd  But  even 
a  shareholder,  he  got  fully  paid-up  shares  in  con- 
foregoing  his  claim  on  the  company  for  a  debt  of 
the  holder  of  fully  paid-up  shares  he  should  not 
I  the  list  of  contributories ;  Drum7nond*8  Case  (y) ; 
ue  (z).  [Webb,  J.  Those  and  similar  cases  were  all 
I  Re  Cognac  Distillery  Company  (a).] 

reply — He  signed  the  memorandum  of  association, 
,  221  of  the  Act  he  thereby  became  a  subscriber, 
signed  the  agreement  for  100  shares.  The  minnte- 
he  was  allotted  100  shares.  He  was  at  the  meeting 
:)ber  1885,  and  signed  the  minutes;  and,  at  the 
[neeting,  he  moved  a  resolution  that  all  acts  and 
by  the  company  from  its  commencement  till  then 
1.  When  he  speaks  of  100  paid-up  shares  in  his 
is  either  speaking  of  another  100  shares,  or  he  is 
^  the  truth.  He  has  always  been  treated  as  a 
shareholder.  Besides,  the  directors  had  no  power  to 
)rth  of  shares  for  a  72!.  debt.  Again,  the  debt  was 
4,  Friedrich  and  Co.,  the  original  firm,  and  not  by 
y,  A  peraon  whose  name  is  on  the  register  as  the 
d-up  shares,  in  order  to  avoid  liability  on  a  winding- 
w  that  he  gave  money  or  money's  worth  for  them : 
(6);  Batmett'd  Case  (c);  FoihergilVs  Case  (d); 
dd*s  Case  (e);  or,  as  put  in  Re  Cognac  DistUleiTf 
bat  he  gave  something  which  was  capital  to  the 


The  applicant  Carl  Bod^  has  not  shown  me  any 
lis  name  should  not  be  settled  on  the  list  of  contribu- 
1,  therefore,  order  that  his  name  be  confirmed  on  the 
ts. 

I.  772.  (c)  L.R.,  18  Eq.  607. 

Sq.  131;    40  L.J.  (Ch.)        (d)  L.R.,  8  Ch.  270;    42  L.J.  (CJh.) 

4S1. 
HL,  Eq.  146.  (c)  L.II.,  6  Ch.  270;  39  L. J.  (Ch.) 422. 


h.  at  p.  775 ;    42  L.  J. 
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Grosse's  Case.  webb,  j. 

Frederick  Grosse  made  an  affidavit  denying  that  he  was  the  1886 

owner  of  100  shares,  or  liable  to  be  placed,  nor  had  any  person  the  ^7 

right  to  place  him,  on  the  register  of  shareholders,  for  the  reasons  '^™  Gambrinus 
thereinafter  set  out.     In  September  1885,  Friedrich  and  War-  Brewery  Cot. 
burton  called  on  him,  and  stated  that  they  were  about  to  convert 
their  business  as  brewers  of  lager  beer  into  a  limited  company 
of  50,000  shares  of  IL  each,  and  that,  as  soon  as  10,000  shares  had 
been  subscribed  for,  the  company  would  be  registered.    They 
gave  no  statement  as  to  the  liabilities  or  financial  position  of  the 
company,  but  stated  that  if  he  would  give  his  name  it  would 
induce  others  to  join,  and  that  he  incurred  no  liability  unless  the 
company  was  duly  floated.    Friedrich  then  produced  a  paper 
(Ex.  A)  to  which  several  signatures  were  appended,  and  Grosse 
thereupon  signed  his  name,  after  having  been  assured  that  he 
incuiTed  no  liability  in  signing  the  document,  until  the  company 
had  been  formed,  and  when  it  was  formed  a  meeting  of  intend- 
ing shareholders  would  be  called,  and  a  manager  and  directors 
appointed.   At  the  time  of  signing  his  name,  the  deponent  stated 
that  be  would  not  be  responsible  in  respect  of  the  shares,  unless 
the  10,000  were  subscribed,  and  the  company  duly  registered. 
On  or  about  7th  October  1885,  he  received  a  letter  from  Fried- 
rich agreeing  to  hold  him  harmless  in  respect  of  the  shares.     He 
never  received  any  notice  of  any  shares  having  been  allotted  to 
him,  nor  any  notice  of  any  meeting  of  shareholders  of  the  com- 
pany.   He  subsequently  ascertained  that  the  promoters  of  the 
company  were  Messrs.  Renn^  &  Co.,  the  owners  of  the  brewery 
business  to  be  taken  over.  The  total  number  of  shares  for  which 
the  promoters  obtained  bond  fide  signatures,  did  not  exceed  2000. 
The  deponent  never  received  any  notice  from  the  company  except 
a  notice  from  the  official  liquidator  after  the  winding-up  had 
conunenced. 

Isaacs  and  Agg,  for  liquidator. 

Topp,  for  Grosse — In  this  case,  there  was  no  agreement  to  take 
shares,  but  merely  an  agreement  that,  on  certain  conditions  being 
complied  with,  the  applicant  would  apply  for  shares.    Those  con- 
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WEBB,  J.        ditions  were  never  fulfilled,  so  that  the  contract  was  never  com- 

1886  plete.     Again,  there  was  a  gross  misrepresentation  by  the  directors 

"r~  from  first  to  last     Besides,  Grosse  never  received  any  notice  of 

The  Gambrinus  allotment  of  shares,  as  in  the  case  of  the  others,  nor  any  notice 

Brewery  Coy.  whatsoever  from  the  company,  until  he  got  notice  from  the  official 

liquidator.    As  he  never  knew  that  his  name  was  placed  ott  the 

register,  he  could  not  repudiate  the  shares,  or  apply  to  have  his 

name  removed.    For  these  reasons  it  is  submitted  he  should  not 

be  placed  on  the  list  of  contributories. 

Isaacs,  in  reply — If  it  be,  as  stated  in  Grosse's  afiida vit,  that  he 
was  told  he  incurred  no  liability  until  the  company  was  formed, 
at  all  events  he  knew  he  did  incur  liability  as  soon  as  it  was 
formed,  and  there  is  nothing  to  show  that  it  was  not  formed 
subsequently  to  that ;  he  only  states  that  it  was  in  September, 
and  the  company  was  not  registered  until  21st  September. 
If  in  fact  that  statement  was  made  after  the  registration  of  the 
company,  then  it  was  doubtless  misrepresentation ;  but  that  is  a 
matter  between  him  and  Friedrich,  and  not  between  him  and 
the  official  liquidator  who  represents  creditors  and  other  contri- 
butories who  may  have  given  credit  or  taken  shares  on  the  faith 
of  seeing  his  name  on  the  agreement.  It  was  an  agreement  to 
take  shares,  and  he  himself  must  have  known  that,  for  he  obtained 
from  Friedrich  a  letter  agreeing  personally  to  hold  him  harm- 
less in  respect  of  the  shares.  That  letter  too  was  a  good  notice  of 
allotment  from  a  director;  it  was  entirely  unnecessary  if  the 
shares  had  not  been  allotted.  Grosse  never  repudiated  the  shares, 
or  took  any  steps  to  have  his  name  removed  from  the  register. 
It  is  therefore  submitted  that  he  should  be  placed  on  the  List  of 

contributories. 

Cur.  adv.  vult 

June  9.  Webb,  J.    In  this  case  Mr.  Grosse  opposes  his  name  being  con- 

firmed  on  the  list  of  contributories,  on  the  ground  that  he  never 
became  a  shareholder  in  the  company,  that  his  signature  to  Ex.  A 
amounted  only  to  an  application  for  shares  upon  a  condition 
which  was  never  performed,  and  that,  if  any  were  in  fact  allotted, 
no  notice  of  such  allotment  was  given  to  him,  so  as  validly  to 
constitute  him  a  shareholder. 
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His  affidavit  states  that  on  or  about  September  last,  Friedrich        wi^bb,  j, 
and  Warburton  called  upon  him  and  on  certain  representations  1886 

induced  him  to  agree  to  take  shares  in  the  company,  and  thereupon  "^ 

he  signed  Ex.  A,  upon  the  express  agreement  that  he  should  not  ^^  Gambrujus 
be  responsible  in  respect  of  the  shares,  unless  10,000  shares  were  Brewbby  Coy. 
subscribed  for ;  that  he  never  received  any  notice  of  any  shares 
haying  been  allotted  to  him,  or  any  other  notice  in  respect  of  the 
company,  until  he  received  notice  from  the  liquidator  of  his  name 
having  been  placed  on  tlie  list  of  contributories.  This  aflBdavit  is 
wholly  unanswered  on  the  part  of  the  liquidator,  the  explanation 
by  his  counsel  being  that  Friedrich  and  Warburton  have  both 
left  Melbourne,  and  cannot  be  found  by  him.  There  is  therefore 
no  evidence  of  any  notice  of  allotment  having  been  given  to 
Grosse,  and  if  Ex.  A  is  to  be  treated  as  an  application  for  shares, 
this  objection  is  fatal  to  the  liquidator's  case. 

But  it  is  contended  for  the  liquidator  that  Ex.  A  is  to  be  treated 
as  an  agreement  to  take  shares,  that  Friedrich  and  Warburton  made 
the  offerof  shares  toGrosse,which  heaccepted  bysigning  Ex.  A,  and 
a  contract  to  take  the  shares  was  thereby  knit.  The  first  answer 
to  this  is,  that  there  is  no  evidence  whatever  of  any  authority  in 
Friedrich  and  Warburton  to  oflFer  the  shares,  or  to  bind  the  com- 
pany by  anything  they  did,  and  therefore  I  cannot  regard  this  as 
a  valid  offer  and  acceptance  constituting  a  binding  agreement  to 
take  the  shares.  And  again,  even  if  there  was  power  in  them  to 
make  the  offer,  the  acceptance  of  it  by  Grosse  was,  upon  his 
affidavit,  upon  the  express  condition  that  10,000  shares  should  be 
subscribed  for,  whereas  it  appears  by  the  share  register  that  only 
3100  shares  have  been  subscribed  for  altogether.  This  would 
bring  the  present  case  within  the  authority  of  Oorrisaen's  Case  (/) 
where  the  application  for  shares  was  conditional  on  a  certain 
«vent  happening,  and,  that  event  not  having  happened,  the  Court 
held  that  he  could  not  be  placed  upon  the  list  of  contributories. 

On  all  grounds,  therefore,  the  liquidator  fails,  and  I  refuse  the 
application  to  place  Mr.  Grosse's  name  on  the  list  of  contributories; 
and  following  the  rule  I  have  laid  down  in  the  other  cases  in  this 
winding-up,  in  expensia  ccnidemnatus  est  victus  victori,  which,  I 
ttiink,  should  be  applied  in  all  cases,  unless,  in  any  particular 
(/)  L.R.,  8  Ch.  507 ;  42  L.  J.  (Ch.):864. 
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special  reason  to  the  contrary  exists,  I  refuse  the 
ith  costs,  of  course   not  personally  against  the 


r  the  liquidator :  Fink  Jk  Best 
Bruch^  and  Grosse :  Sabelberg. 
Bod^ :  Kidston. 

A.  J.  A. 


In  re  BURNS,  Infai^ts. 

)8a'ipti<m  for  benefit  of  specified  disabled  infanta — Maintenance 
'  life — Disposal  of  corpus  on  tHeir  coming  of  age, 

Bubficription  was  eollected  for  two  boys,  who,  through  a  severe 
ome  incapacitated  from  doing  any  work,  and  the  Court  had 
ment  of  the  fund  by  trustees  appointed,  and  the  application  of 
>f  for  the  maintenance  of  the  infants  until  further  order,  the- 
sipplication  by  the  infants,  on  attaining  their  majority,  for  the 
squally  of  the  fund,  being  of  opinion  that  it  would  be  more  in 
de  wishes  of  the  subscribers  that  the  share  of  each  should  be  in-, 
come  applied  to  their  maintenance  during  life,  but  reserved  to 
power  to  dispose  of  his  share  after  death. 

on  order  for  payment  to  Thomas  and  John  Bums 
OOL  which  had  been  collected  by  public  subscrip- 
md  invested  by  order  of  the  Court. 
'4,  Thomas  and  John  Burns,  who  were  then  infants, 
arms  cut  off  accidentally  by  a  bark-cutting  machine 
As  they  were  thereby  incapacitated  from  working 
3,  a  sum  of  3300i.  was  subscribed  by  the  public  for 
In  December  1874,  an  application  was  made  to 
ehalf  of  the  infants,  to  appoint  trustees  of  the  fund, 
to  the  Master  to  settle  a  scheme  for  its  application, 
made  an  order  referring  it  to  the  Master  to  appoint 
nd  to  settle  a  scheme  for  the  maintenance  of  the 
ihe  date  of  his  report  till  the  further  order  of  the 
rustees,  William  Cooper  and  Thomas  Webb  Smithy 
J,  and,  on  26th  November  1875,  the  Master  made 
reby  he  approved  of  a  scheme  by  which  the  money 
sted,  and  the  income  applied  for  the  maintenance 
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of  the  two  children  till  the  further  order  of  the  Court.    On  1st       webb,  j. 

February  1876,  the  matter  came  before  the  Court  on  further  1886 

directions,  and  Molesworth,  J.,  confirmed  the  report,  and  ordered  ^7* 

the  trustees  to  execute  a  deed  of  trust  in  accordance  with  it,  the        Burns. 

deed  to  contain  a  clause  for  the  appointment  of  new  trustees  by 

the  surviving  trustee,  subject  to  the  approval  of  the  Master,  and 

the  order  reserved  further  consideration  and  future  costs,  with 

liberty  to  apply.    The  trust  deed  was  accordingly  prepared  and 

executed.  Subsequently,  one  of  the  trustees,  William  Cooper,  died, 

and  John  Hawkins  Bow  was,  with  the  approval  of  the  Master, 

appointed  in  his  place.    The  youngest  of  the  children  attained 

the  age  of  21  in  October  1884,  and  they  both  now  desired  that  the 

fund  should  be  paid  to  them  equally.    The  applicants,  their  father, 

and  Edward  Atkinson,  the  prime  mover  in  getting  up  the  sub- 

seriptions,  and  for  sometime  treasurer  of  the  fund,  made  affidavits 

aetting  out  the  above  facts,  and  stating  that  the  subscriptions 

were  given  solely  for  the  use  of  the  applicants,  and  for  no  other 

purpose. 

Ltwia,  in  support  of  the  motion — [Webb,  J.  Do  the  trustees 
not  appear?]  Notice  has  been  served  on  them  and  I  am  informed 
that  counsel  has  been  instructed  on  their  behalf  to  consent  to  the 
application,  but  is  not  here  at  present. 

Webb,  J.  This  is  a  case  in  which  I  should  be  glad  to  hear 
what  the  trustees  have  to  say.  The  point  for  consideration  is 
whether  it  would  not  be  better,  as  the  beneficiaries  are  crippled 
for  life,  that  things  should  be  carried  on  as  at  present,  rather 
than  give  them  an  opportunity  of  disposing  of  the  whole  fund.  I 
will  adjourn  the  matter  till  next  Thursday  to  hear  coimsel  for 
the  trustees. 


On  this  day  the  matter  again  came  on.  June  10. 

Lewis,  for  the  motion. 

CL'Beckett  for  the  trustees — ^The  trustees  are  of  opinion  that  it 
would  be  more  advisable  to  preserve  the  corpus  of  the  fund,  if  the 
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WEBB,  J. 

1886 

in  re 
Burns. 


Court  can  see  its  way  to  do  so ;  but  there  is  nothing  in  the  deed 
or  the  order  of  the  Court,  which  would  suggest  the  power  to 
do  so, 

Werb,  J.  It  appears  to  me  that  it  was  the  intention  of  the 
subscribers  of  the  fund  to  make  up  to  these  boys,  as  far  as 
possible,  for  the  loss  of  their  arms ;  and  I  think  it  would  be  more 
in  accordance  with  the  wishes  of  the  subscribers  if  the  corpus 
were  retained,  and  the  income  applied  for  the  maintenance  of  the 
young  men,  or  old  men  as  they  may  eventually  become.  I  think 
also  that  this  is  preferable  to  paying  them  all  the  money  at  once. 
The  Court  has  jurisdiction  in  the  matter,  upon  two  grounds,  first 
that  these  young  men  were  infants  when  the  fund  was  collected 
and  secondly,  that  it  is  a  fund  subject  to  a  trust.  I  do  not  see 
any  reason  why  the  fund  should  not  be  invested,  and  the  income 
applied  in  such  a  way  as  not  to  break  in  on  the  coitus,  reserving 
to  each  the  absolute  power  to  dispose  of  his  share  after  his  death, 
without  any  survivorship.  I  think  the  fund  should  be  held  by 
the  trustees  on  trust,  in  equal  moieties,  to  pay  the  income  of 
each  moiety  until  the  bankruptcy  of,  or  attempted  alienation 
by,  the  beneficiary,  with  an  absolute  discretion  in  the  trustees,  on 
the  bankruptcy  or  attempted  alienation  of  or  by  either  beneficiary, 
to  apply  his  moiety  for  his  children,  or  otherwise  for  his  benefit; 
and,  after  the  death  of  the  beneficiary,  the  moiety  should  go  as  he 
should  by  Will  appoint.  I  will  refer  it  to  the  Chief  Clerk  to 
approve  of  a  deed  making  these  provisions.  Costs  of  both 
parties  to  come  out  of  the  fund. 

Solicitor  for  the  applicants  :  Wilmotk, 
Solicitors  for  the  trustees :  Hade  a  Smith  is  GUI. 
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CLAYTON  V.  EASON.  WEBB,  J. 

Suprtme  Court  Rules  1884,  Ord.  L,  r.  9,— Trustee,^ Property,  the  subject  matter  1886 

qf  mi  action  by  cestui  que  trust  against  trustee. — Allowance  out  of  income.  June  10. 

Where  real  and  personal  property  formed  the  subject  matter  of  an  action  by 
tegtvi  que  trust  against  trustee,  and  the  Court  was  satisfied  that  it  was  more  than 
lofficient  to  answer  all  the  claims  thereon  that  ought  to  be  provided  for  in  such 
action,  the  Court,  on  motion  by  the  parties  interested,  plaintiffs,  upon  notice  to  the 
executor  defendant,  ordered  an  allowance  out  of  the  income  to  the  parties 
interested  therein,  under  Rule  9  of  Order  L.  of  the  Supreme  Court  Rules 
1884,  though  the  trustee  alleged  that  the  property  was  unproductive. 

Motion  upon  notice,  that  the  defendant,  John  Eason,  be  ordered 
to  continue  to  pay,  during  the  pendency  of  the  action,  or  for  such 
period  as  the  Court  might  think  fit,  the  monthly  payment 
of  13i.  IDs.  or  such  other  amount  as  the  Court  might  think 
fit,  to  the  plaintiff  S.  A.  W.  Clayton,  for  the  maintenance  of  her- 
self and  the  maintenance,  education  and  support  of  the  infant 
plaintiffs  E.  B.  Clayton,  M.  W.  Clayton,  and  A.  J.  Clayton. 

The  motion  was  supported  by  Mrs.  Clayton's  affidavit,  which 
stated  that  John  Baldry  Clayton,  deceased,  made  his  Will  dated 
11th  May  1883,  bequeathing  his  household  furniture,  &c.,  to  the 
deponent,  and  devising  the  residue  of  his  real  and  personal 
effects  to  the  defendant  upon  trust  either  to  allow  the  same  to 
remain  in  their  then  state  of  investment,  or  from  time  to  time  to 
convert  them  into  money,  and  invest  the  proceeds  on  mortgage, 
municipal  or  Government  debentures,  or  bank  deposit,  and  pay 
the  income  to  the  deponent,  she  thereout  maintaining  and  edu- 
cating the  testator's  children,  the  other  plaintiffs,  and  at  her  death 
upon  trust  to  divide  between  such  of  the  other  plaintiffs  as  should 
attain  21,  or,  being  daughters,  attain  that  age  or  marry ;  and  the 
t^tator  appointed  the  defendant  his  executor.  The  testator  died 
on  14th  May  1883,  and  the  defendant  proved  his  Will  on  the  7th 
June  1883.  At  the  time  of  the  testator's  death,  he  and  the 
defendant  were  carrying  on  business  in  partnership  as  timber 
merchants  and  sawmill  proprietors  at  Brighton  and  St.  Kilda, 
^uod  the  partnership  assets  consisted  of  the  stock-in-trade,  book 
debts,  buildings  and  land^  exceeding  in  all  the  value  of  15,0002. 

GG2 
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by  far  the  larger  amount  represented  capital  of  the 

After  the  testator's  death,  the  defendant,  without 
\  continued  to  employ  the  testator's  share  in  carrying  on 
less.  From  time  to  time  the  defendant  made  payments 
poqent  at  the  rate  of  132.  108.  per  month,  up  to  the  pre- 
th,  when  he  failed  to  do  so,  thereby  reducing  the  deponent, 
no  other  means,  and  her  family,  to  a  state  of  want  The 
lip  property  was  more  than  sufficient  to  answer  all 
lereon  which  might  arise  during  the  action,  and  the 
3n  was  made  bond  fide,  and  not  for  the  purpose  of  liti- 

delay. 

3fendant,  in  answer  to  this  affidavit,  made  an  affidavit 
that,  after  the  expiration  of  the  deed  of  partner- 
^een  himself  and  John  Baldry  Clayton,  dated  26th 
1878,  it  was  agreed  between  them  that  they  should 
in  partnership  on  the  same  terms,  and  they  accordingly 
ntil  Clayton's  death.  From  the  accounts  taken  on  his 
appeared  that  the  assets  of  the  partnership  were  then 
t,59U,  78,  7d,,  and  the  liabilities  11,2372.  Oa.  5d.,  leaving 
of  3357i.  7.9.  2d.;  that,  while  Clayton  was  ill  in  bed,  he 
deponent  discussed  their  business  and  financial  position, 
i  should  be  done  in  case  of  his  (Clayton's)  death,  and  they 
lat  the  business  could  not  be  sold  at  that  time  without  a 
rifice,  and  it  was  arranged  that  the  deponent  should 

Clayton's  interest  at  the  value  shown  on  taking  an 
inder  the  provisions  of  the  terms  of  the  deed  of  partner- 
it,  if  the  partnership  assets  had  been  sold  at  Clayton's 
leavy  loss  would  have  been  incurred.  For  the  purpose 
ng  out  this  agreement,  the  deponent  agreed,  at  the 
f  Clayton,  to  act  as  his  executor.  In  accordance  with 
iment,  the  deponent  had  an  account  taken  immediately 
lytou's  death,  but  prior  thereto  he  consulted  Mrs. 
as  to  the  position  and  business  and  the  arrangement  so 
id   fully   explained   the   matter   to   her,   and  she  was 

satisfied  therewith  and  that  the  account  should  be 
Ifter  probate  of  Clayton's  Will  was  granted  to  the 
,  the  accounts  were  fully  explained  to  Mrs.  Clayton, 
jssed  herself  quite  satisfied,  and  it  was  then  arranged 
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that  the  testator's  share  in  the  business  should  be  taken  over  by 
the  deponent  at  the  balance  shown,  and  that  he  should  be  at 
liberty  to  retain  such  balance  in  the  business  until  he  was  in  a 
position  to  take  the  amount  out  of  the  business,  and  invest  the 
same  in  accordance  with  the  testators  Will;  and  that,  in  the 
interim,  he  should  allow  her  interest  thereon  at  8  per  cent,  per 
annum.  In  pursuance  of  that  arrangement,  he  carried  on  the  busi 
ness,and  paid  her  ISl.  10«.  a  month,  being  8  per  cent,  per  annum 
on  the  balance  up  to  the  month  of  June;  that,  prior  to  his  death, 
Clayton  informed  him,  in  the  hearing  of  Sarah  Ann  Wiseman 
Clayton,  that  he  had  never  been  married  to  her,  and  that  his 
wife  was  then  alive  in  England,  and  she  afterwards  told  the 
deponent  that  that  was  correct.  The  deponent  denied  that  he 
had  ever  paid  her  any  money  on  account  of  Clayton's  share  in  the 
profits  of  the  business,  but  only  in  pursuance  of  the  above 
arrangement.  During  the  last  two  years,  the  amounts  received 
from  the  business  were  not  more  than  sufficient  to  pay  the 
expenses,  and  there  were  no  profits  from  the  business  at  present. 


WEBB,  J. 

1886 
Clayton 

V, 

Easok. 


a'Beckett,  in  support  of  the  motion — The  application  is  made 
under  Order  L.,  r.  9  (a).  It  is  asked  that,  under  that  rule, 
the  Court  should  order  the  continuance  by  the  defendant 
of  the  monthly  payments  of  13Z.  108.,  being  8  per  cent,  per 
annum  on  the  testator's  share  of  the  partnership  property. 
He  has  made  those  payments  up  to  the  last  month,  and  sud- 
denly discontinued  them  because  of  this  action  being  brought 
against  him.  Mrs.  Clayton,  under  the  testator  s  Will,  whether 
she  is  his  wife  or  not,  is  entitled  to  the  income  of  his  estate ; 
she  is  to  maintain  thereout  the  children.  No  person  would 
he  prejudiced  by  continuing  the  payments,  and  the  executor 
would  be  amply  protected  in  making  them.     The  above  rule  is 


(o)  Where  any  real  or  personal  pro- 
perty shaU  form  the  subject  of  any 
proceediags  in  the  Court,  and  the  Court 
*tu^  be  satisfied  that  the  same  wiU  be 
more  than  sufficient  to  answer  all  the 
cUims  thereon  which  ought  to  be  pro- 
Tided  for  in  such  action,  it  shall  be  law- 
ful for  the  Court,  at  any  time  after  the 
conunencement  of  such  proceedings,  to 


aUow  the  parties  interested  therein,  or 
any  one  or  more  of  them,  the  whole  or 
part  of  the  annual  income  of  such  real 
property,  or  a  part  of  such  personal 
property,  or  part  or  the  whole  of  the 
income  thereof,  up  to  such  time  as  the 
Court  shall  direct,  and  for  that  purpose 
to  make  such  orders  as  may  appear  to 
the  Court  necessary  or  expedient. 


k^^. 
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;  16  Vict.,  c.  86,  sec.  57,  under  which  a  similar 
gent  was  made :  Digby  v.  Boycott  (b). 

—This  is  the  first  application  of  the  kind  made  to 
B  defendant's  aflSdavit  states  that  there  are  no 
t  is  uncontradicted.  The  rule  relates  to  corpus 
,  as  there  is  no  income  in  this  case,  the  only  order 
lake  is  as  to  corpus.  The  plaintiflf,  Mrs.  Clayton, 
timate  wife  of  the  testator,  and  if  there  be  legiti- 
i  England,  her  children  are  not  entitled  to  a  penny 
it  is  submitted  that  the  Court  will  not  interfere 
8,  until  it  is  ascertained  whether  or  not  there  are 
jland,  for  such  an  application  as  the  present  will 
ed  unless  the  parties  are  clearly  entitled:  Annud 
^5-86,  542. 

eply — There  is  nothing  to  show  that  there  are 
in  England,  and  the  Court  will  not  assume  that 
will  the  Court  listen  to  a  trustee  Vlio  is  carrying 
th  the  testators  assets,  and  who,  when  he  is 
an  action,  stops  supplies,  in  order  to  stop  the 


.  deciding  on  this  interlocutory  application,  I  avoid 
opinion  on  the  rights  of  the  parties  further  than 
cessary.  It  is  admitted  that  the  plaintiflf  Mrs. 
led  to  the  income  of  the  testator  s  estate.  It  is 
3  executor  that  there  is  no  income.  He  does  not  say 
e  only  says  "  that,  during  the  last  two  years,  the 
i  from  the  said  business  have  not  been  more  than 
'  the  expenses  incidental  to  carrying  on  the  same, 
0  profits  at  present  from  the  said  business,"  But 
ites  that  he  entered  into  an  arrangement  to  take 
r  s  share  in  the  business,  and,  instead  of  paying 
of  that  share,  to  pay  8  per  cent,  interest  for  it, 
remain  in  the  business.  If  he  had  authority  to  do 
led  the  testator's  share  for  about  20002.,  and  he  is 
(6)  4  Hare  444. 
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responsible  for  that,  whether  the  business  afterwards  was 
carried  on  at  a  profit  or  a  loss.  The  executor  has,  up  to 
this  action  being  brought,  continued  to  pay  the  8  per  cent.,  and 
now  suddenly  says  he  will  not  pay  it  any  longer,  because,  as  he 
says,  Mrs.  Clayton  repudiates  the  agreement.  It  is  admitted  by 
the  executor's  conduct  that  the  testator  s  share  in  the  partnership 
property  was  worth  2000i.,  and  the  whole  of  that  remains  under 
his  control.  If  it  is  not  producing  any  income,  it  is  because  it  has 
not  been  invested — the  reason  assigned  for  not  investing  it  being 
that  it  was  put  into  the  business  under  the  arrangement  which  the 
executor  says  Mrs.  Clayton  now  repudiates.  I  think  he  should 
pay  something  by  way  of  income  for  this,  and  I  think  that  6  per 
cent,  would  be  reasonable ;  I  will  therefore  order  him  to  pay  lOL 
a  month  until  further  order.     Costs  to  be  costs  in  the  cause. 


1886 


Solicitor  for  motion :  Orant 

Solicitors  for  the  defendant :  Lyons  <fe  Turner. 


A.  J.  A. 


In  TEX  Will  of  TOBIAS  CLEMENTS. 

I^raetke  Supreme  Cowrt—Order  for  sale  of  trust  property — Reserved  bidding. 

Where  the  Court  makes  an  order  for  the  sale  of  trust  property,  it  wiU  refuse 
to  discuss  in  open  court  the  amount  of  the  reserve  price  to  be  fixed,  and  will  not 
allow  the  auctioneer  liberty  to  state  what  that  reserve  ib  when  fixed. 

Motion  by  the  trustees  of  the  Will  of  Tobias  Clements, 
deceased,  to  vary  an  order  of  Molesworth,  A.C.J.,  for  the  sale 
by  public  auction  of  certain  lands  devised  by  the  Will  to  the 
testator's  wife  for  life,  remainder  to  his  children  in  fee,  so  as  to 
allow  certain  unsold  lots  to  be  sold  by  private  contract,  to  reduce 
the  reserve  price  on  one  of  them,  and  to  allow  the  auctioneer  to 
state  what  the  reserve  in  each  case  was.  The  order  of  Moles- 
worth,  A.C.J.,  was  made  on  22nd  October  1885,  and  it  reserved 
liberty  to  apply.  After  it  was  made,  the  lands  were,  in  Chambers, 
divided  into  five  lots,  and  a  reserved  bidding  fixed  for  each  lot. 
At  the  auction,  only  two  of  the  lots  were  sold,  the  reserve  on  the 
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WBBB,J.       other  lots  not  having  been  reached,  and,  in  the  case  of  one  of 
1886  them,  not  having  been  nearly  reached. 

In  (he  Wm  oj 
Clkuntb.  Topp,  in  support  of  the  motion. 

Hayes,  for  the  infant  children,  consented  to  the  motion. 

Cur.  adv,  vuU. 

June  17.  Webb,  J.    On  the  22nd  October  1885,  an  order  was  made  by 

Mr.  Justice  Molesworth,  for  sale  by  public  auction  of  certain  landB 
by  the  Will  of  Mr.  Tobias  Clements  devised  in  trust  for  his  wife 
for  life,  with  remainder  to  bis  children,  still  infants,  in  fee.    In 
Chambers,  the  lands  were  divided  into  five  lots,  and  a  reserved 
bidding  was  fixed  on  each  lot.     At  the  auction,  two  only  of  the 
lots  were  sold.     The  highest  bid  for  one  of  the  others  was  con- 
siderably below  the  reserve ;  but  the  reserves  fixed  on  the  other 
two  unsold  lots  were  nearly  reached.     A  motion  is  now  made  by 
the  trustees  of  the  estate,  that  the  order  of  October  1885  may  be 
varied  so  as  to  allow  of  the  unsold  lots  being  sold  by  private  con- 
tract ;  that  the  reserve  fixed  on  one  unsold  lot  may  be  reduced  to 
a  sum  stated  in  the  notice  of  motion;  and  that  the  auctioneer 
may  be  at  liberty  to  state  what  the  reserve  in  each  case  is. 
Counsel  for  the  infants  entitled  in  remainder  has  appeared  to 
consent  to  this  motion. 

As  to  the  first  part  of  the  motion,  I  do  not  think  it  necessary 
formally  to  vary  the  existing  order.  There  having  been  an  in- 
efiectual  attempt  to  sell  by  auction  under  it,  I  will,  under  the 
circumstances  appearing  in  the  affidavits  before  me,  direct  that 
the  Chief  Clerk  be  at  liberty  to  receive  proposals  for  the  sale  by 
private  contract  of  any  part  or  parts  of  the  land  remaining  unsold. 
If  a  satisfactory  ofier  be  obtained,  a  conditional  contract  may  be 
entered  into,  subject  to  the  approbation  of  the  Judge  in  Chambers. 

As  to  the  second  branch  of  the  motion,  it  is  contrary  to  all 
principle  and  to  the  practice  of  the  Court,  that  the  amount  of  the 
reserve  to  be  fixed  should  be  discussed  in  open  court  In  fact  so 
jealous  is  the  Court  upon  this  point  that  both  by  the  old  English 
practice  at  Chambers,  and  now  by  the  Rules  under  the  Judicature 
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Ad,  both  in  England  and  here,  the  valuations  and  proposed 
reserves  are  not  allowed  to  be  disclosed  on  the  face  of  the 
valuator's  affidavit,  but  are  given  by  reference  to  an  exhibit  con- 
taining them,  which  exhibit  is  not  filed  with  the  affidavit.  I 
therefore  express  no  opinion  as  to  what  the  reserved  biddings 
should  be.  I  will,  however,  refer  it  back  to  Chambers  to 
reconsider  the  reserved  bidding  fixed  upon  lot  1. 

The  latter  branch  of  the  motion,  that  the  auctioneer  may  be  at 
liberty  to  state  what  the  reserved  biddings  are,  is  also  contrary 
to  the  practice  of  the  Court.  I  therefore  refuse  that  part  of  the 
motion.  I  will  direct  the  consideration  of  the  costs  of  this  motion 
to  stand  over  until  the  other  questions  of  costs  reserved  by  the 
order  of  October  1885,  are  dealt  with. 

Solicitor  for  trustees :  Hughes, 

Solicitor  for  infants :  Michie. 

A.  J.  A. 
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In  the  WiU  of 
Clements. 


MERRITT  V.  MERRITT. 

^^^ll--ConMtruction---Ruie  in  ShelUy'a  Case— Devise  in  tnut  to  convey  to  son  for 
Uft  with  power  of  appointment  by  WiU  among  his  children,  but  without  power 
of  absolute  oHenatum,  remainder  to  his  heirs— ExeevJtory  trust— Intention  of 
testator. 

A  testator  directed  his  trustees  to  convey  certain  real  estate  '*  to  my  said  eldest 
•on  for  life  with  power  of  appointment  by  Will  among  children,  but  without  any 
power  of  absolute  alienation,  and  with  remainder  to  his  right  heirs." 

Bdd,  that  the  intention  of  the  testator  was  to  give  a  life  estate  to  his  eldest  son, 
ind  the  fee  to  his  right  heirs  ;  but  that  the  conveyance  must  foUow  the  language  of 
the  testator,  who  had  been  his  own  conveyancer,  and  that,  on  taking  the  limita- 
tions  he  had  used,  and  converting  them  into  legal  estates,  the  rule 
in  Shelley's  Case  would  at  once  apply,  and  the  eldest  son  would  take  an  estate  in 
fee: 


WEBB,  J. 

May  31. 
June  24. 


Action  to  have  carried  into  execution  the  trusts  of  the  Will  of 
James  Merritt,  deceased. 

By  his  Will,  dated  16th  May  1860,  the  testator  devised  all  his 
i^eal  estate  to  trustees,  W.  H.  Tucket t  and  Robert  Ker,  upon  trust 
to  permit  his  wife  during  her  life  to  occupy  his  dwelling  house, 
tt^  out  of  the  rents  of  the  remainder  of  his  real  estate,  to  pay 
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her  an  annuity  of  300Z.  a  year,  an( 

property  in  Chapel-street,  Pmhran, 

and  James,  in  equal  shares,  with  si 

under  21  years  of  age.     The  Will  t 

"  And  it  is  my  desire,  and  I  direct  that  n 
eldest  son  shall  attain  21  years,  convey  s 
Chapel-street,  Prahran,  as  they  in  their  ab8( 
think  equal  to  one-half  of  the  entirety  of  sa( 
with  power  of  appointment  by  Will  amoi 
absolute  alienation,  and  with  remainder  to  1 

The  testator  then  directed  his  trust 
real  estate  in  trust  for  his  younges 
then  in  trust  for  his  other  children 
to  the  Chapel-street  property.  An 
of  his  younger  children  should  attj 
trustees  should  convey  the  real  e 
under  the  Will  in  like  manner  as  d 
eldest  son  was  entitled.  The  tes 
child  should  be  entitled  to  any  con 
of  his  (the  testator's)  wife,  and  dur 
estate  was  conveyed  as  directed,  all 
wife's  right  to  occu|)y  the  dwelli 
managed  by  his  trustees  above  nan 
be  invested  and  accumulated,  and  s 
lations  held  in  trust  for  all  his  i 
executors  and  administrators  in 
appointed  his  wife  sole  executrix. 

On  the  19th  May  1860,  the  testai 
his  wife  and  three  sons,  Willian 
youngest,  Thomas,  died  a  few  days 
but  William  and  James  attained  21 
intestate  on  11th  November  1876, 1 
administration  to  his  estate,  and  th 
infants.  The  testator  s  widow  pro 
Ker  never  acted  in  the  trusts  of 
disclaimed  the  trusteeship.  On 
testator's  widow  and  executrix  died 
was  then  instituted  by  the  widow 
Merritt,  deceased,  against  the  eld( 
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infant  daughters  of  James,  to  have  the  rights  of  the  parties  to  the 
testator's  real  estate  determined. 

WeigaU,  for  the  plaintiff,  Mrs.  Ellen  Merritt — The  devise  of  real 
estate  to  trustees  with  a  direction  to  convey  "  to  my  said  eldest  son 
for  life,  with  power  of  appointment  by  Will  among  children,  but 
without  any  power  of  absolute  alienation,  and  with  remainder  to 
his  right  heirs,"  creates  an  executory  trust.  Up  to  that  clause  in 
the  Will  the  testator  had  given  an  absolute  fee-simple  to  William 
and  James  in  the  Chapel-street  property,  and  it  is  submitted  that 
as  that  clause  is  executory  only  and  not  executed,  the  rule  in 
Shelley  8  Case  (a)  applies,  and  William  and  James  take  an  absolute 
fee,  and  not  a  mere  estate  for  life  with  remainder  to  their  right 
heirs.  The  rule  in  Shelley's  Case  is  that,  where  an  ancestor  by 
any  gift  or  conveyance  takes  an  estate  of  freehold,  and,  in  the  same 
gift  or  conveyance,  an  estate  is  limited  either  mediately  or  imme- 
diately to  his  heirs  in  fee  or  in  tail,  in  such  cases  the  word  "  heirs  " 
is  a  word  of  limitation  of  the  estate,  and  not  a  word  of  purchase. 
The  principle  is  clear  that,  in  the  case  of  an  executory  trust  where 
some  further  act  is  necessary  to  be  done  by  the  author  of  the 
trust  or  the  trustees  to  give  effect  to  it,  as  property  vested  in 
trustees  in  trust  to  settle  or  convey.  Courts  of  Equity  will  not 
construe  the  limitations  with  legal  strictness,  but  will  mould  the 
conveyance  to  the  testator's  intention,  i.e.,  if  he  has  expressed  an 
intention  that  a  settlement  should  be  prepared  which  when  pre- 
pared would 'not  leave  room  for  the  rule  in  Shelley's  Ca^e  to 
operate,  the  Court  would  cause  such  a  settlement  to  be  prepared, 
and  would  not  allow  the  carelessness  of  the  testator,  in  omitting 
such  a  provision,  to  frustrate  his  intention.  That  is  the  general 
principle,  but  there  is  an  exception  to  it,  viz.,  if  the  description 
the  testator  has  given  of  the  settlement  he  wishes  to  make,  is 
satisBed  by  a  settlement  which  allows  the  rule  in  Shelley's  Case 
to  operate,  the  Court  will  not,  in  order  to  prevent  a  contingency 
which  the  testator  did  not  foresee,  cause  a  strict  settlement  to  be 
executed,  but  will  feel  compelled  to  carry  out  the  intention  of  the 
testator  as  expressed  :  Saclcville  West  v.  Holmesdale  (6);  Seale  v. 
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Merritt. 


(a)  Tad.  L.C.  on 
Bd.)607. 


Real   Prop.  (2nd        (6)  L.R.,  4  E  &  I.  App.  543;  39  L.J. 
(Ch.)  505. 
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If  a  testator  gives  an 
Is  clearly  his  intention 
3S  on  to  give  an  estate 
the  fee-simple:  Ghrea^ 
an  executed  trust.  Ir 
cecutory  devise,  the  Coi 
ig  the  intention  of  the 
reat  difference  always 
and  of  Wills.  In  the  fo 
I  would  be  provided  f 
ust  is  stated,  in  2  Jai^ 
where  the  objects  take, 
f  some  further  act  to 
I  in  whom  the  legal  i 
ises  real  estate  to  tru 
;"  and  at  p.  349  it  is  si 
rection  to  the  trustees 
some  of  the  cases  n 
i  of  limitations  in  stric 
he  context  that  the  tes 
created  according  to  t 
3d."  The  distinction  be 
wn  by  the  editor  of  T 

p.  640,  as  follows : — " 
dence  that  such  word 
as  words  of  purchase, 
le,  although,  as  we 
adopted  in  the  case  of  i 
;/)."  It  is  stated  in  tl 
wille  (g) :   "  As  to  exec 

the  testator  must  ap 
eirs  of  the  body,'  or  v 
of  purchase,  otherwise 
to  be  made  according 
rds." 

!.  290. 

:h.)641. 

Beames  367.  p. 
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»ion  is  whether  it  is  clear  that  a  settlement 
I  rule  in  ShelUy's  Case  to  operate,  would  be 
the  testator's  directions;  it  is  submitted  thai 
is  case  has  directed  a  settlement  to  be  made 
I  in  accordance  with  his  directions,  would  allow 
rate.  He  has  directed  the  property  to  be 
idest  son  for  life,  and  then  gives  the  remainder 
completes  the  fee  simple.  The  only  indication 
>t  was  not  the  testator's  intention  is  the  use  of  the 
any  power  of  absolute  alienation;"  but  it  is  sub- 
words  do  not  express  any  distinct  and  definite 
tator  on  which  the  Court  could  act.  Besides,  the 
that  clause  shows  that  the  testator  thought 
he  son   would  have   the  absolute   power  of 

he  defendant  William  Merritt,  adopted  the 
)Iaintiff. 

Mackinnon,  for  the  infant  defendants,  Mary 
snrietta  Merritt — The  testator  doubtless  starts 

3  what  would  be  an  estate  in  fee,  if  it  were 
which  follow,  which  cut  it  down  to  an  estate 
a  power  of  appointment  by  Will  and  taking 

>  power  of  alienation.  The  words  "without 
lute  alienation,"  could  have  no  meaning  what- 
)k  an  estate  in  fee.  In  fact  it  is  a  trust  in  terms 
Qd  partly  executory,  and  the  rule  in  Shelley  s 
)ply.  It  is  laid  down  in  2  Jami.  on  Wills 
Bd  with  approval  by  Lord  Cairns  in  Sackville 
lie  (h),  that  "  the  direction  to  convey  or  settle 
3ly  in  the  nature  of  instructions  or  heads  of 

are  to  be  executed,  not  by  a  literal  adherence 
he  Will,  which  would  render  the  direction  to 
it  by  formal  limitations,  adapted  to  give  eflect 
hich  the  author  of  the  trusts  appears  to  have 

is  submitted  that  this  Will  gives  the  sons  an 
bh  remainder  to  their  right  heirs.     The  term 

4  E.  &  I.  App.  at  p.  572 ;  39  L.J.  (Ch.)  605. 
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ht  heirs"  means  simply  "heirs:** 
the  cases  cited  for  the  plaintiff  a 
,8  (4th  ed.)  343-56,  and  that  learnc 
nsafe  to  rely  on  the  decision  in 
[  for  the  plaintiff.  It  is  laid  d' 
nesdale,  that  there  is  no  differe 
ements  by  Will  and  those  by  mar 
applying  the  rule  in  Shelley's  C 
luously  to  avoid  applying  the  r\ 
.  is  absolutely  necessary:  Shelto 
er  (1);  Leonard  v.  Sussex  (m);  m 
case  in  which,  where  a  power  ol 
.  given,  and  the  absolute  power 
rule  has  been  applied. 

'eigaU,  in  reply — The  question  is  i 
le  testator,  but  whether  the  testat 
,  if  everything  he  has  said  )vere  pi 
helley's  Case  would  apply. 

''ebb,  J.     [After  stating  the  facts 

ttor's  widow  died  intestate  on  th 

5h  time,  it  is,  as  I  understand,  stat 

the  whole  rents  of  the  estate  w 

i  absorbed  in  paying  the  widow's 

lis  action  is  now  instituted  by  Ell< 

ix  of  James,  as  plaintiff,  against  ^ 

ktor,  and  the  three  infant  daughtei 

rmined  the  question  of  the  right 

ie  devised  by  the  Will.     Tucketi 

e  defendants  also,  but  upon  their 

plaintiff  dismissed  the  action  as  a| 

le  main  contest  between  the  plain 

,  who  adopts  the  same  view,  on  t 

adants  on  the  other,  is  as  to  wl 

ir  the  rule  in  Shelley's  Case,  took 

(t)  2  Ves.  k  Beames  367. 
{k)  16  Sim.  543. 
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ih  remainder  to  their  right  heirs — the  plaintiff       ^ 

it  William  contending  the  former,  and  counsel 

3ndants  the  latter.  l^l 

contained  an  express  devise  of  the  legal  estate 

orresponding  to  those  upon  which  the  trustees 

avey,  there  could  be  no  doubt  that  the  rule  in 

dd  operate,  and  William  and  James  would  take 

►uld  then  fall  within  the  very  language  of  the 

it  when  a  peraon  takes  an  estate  of  freehold, 

nstrument  an  estate  is  limited  either  mediately 

I  his  heirs,  the  word  heirs  is  a  word  of  limitation 

.se,  and  such  person  takes  the  whole  estate.  But 

Qitted  that  this  is  a  rule  of  law  which  very  often 

ion  of  the  donor,  and  accordingly  in  the  case  of 

where  the  words  used  have  been  informal,  the 

ys  held  themselves  at  liberty  to  order  a  convey- 

t  to  be  made,  so  as  best  to  effectuate  the  inten- 

,and  avoid  the  rule  in  Shelley* 8  Case  coming  into 

is  clearly  laid  down  in  Sackville  West  v.  Holmes- 

[atherly,  L.C.,  at  page  553,  says  : — 

'  the  codicil  are  executory,  and  should  be  carried  into  effect 
y,  according  to  principles  long  since  established.  Those 
ted  in  the  decision  of  Lord  Cowper,  affirmed  by  this  House 
i,  whereby  it  is  declared  that  *  in  matters  executory,  or  in 
^ill  directing  a  conveyance,  where  the  words  of  the  articles 
r  informal,  the  Court  will  not  direct  a  conveyance  according 
formal  expressions,  but  will  order  the  conveyance  or  settle- 
proper  and  legal  manner,  so  as  may  best  answer  the  intent 
origin  of  the  rule  may  be  traced  to  the  desire  to  obviate  the 
itremely  technical  doctrine  in  8helley*8  Case.'* 

is  to  be  taken  with  the  qualification  that,  at 

}ase  of  a  Will,  the  intent  must  appear  in  some 

e,  in  order  to  justify  the  Court  in  directing  a 

does  not  follow  the  exact  words  employed  in 

ist.     And  at  page  555  the  Lord  Chancellor,  in 

law  upon  this  point,  puts  the  proposition  thus: — 

i  of  a  Will  or  deed  of  gift,  the  intention  that  the  very  words 
irnient  as  proper  for  the  more  complete  conveyance,  are  not 
ainly  manifested  by  the  first  instrument,  and  will  not  be 
se  the  trust  is  executory." 

R.,  4  E.  &  I.  App.  543;  39  L.J.  (Ch.)  605. 
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The  question,  therefore,  which  I  have  to  determir 
is,  whether  the  testator  has,  on  the  face  of  his  ^ 
expressed  his  intention,  that  I  can,  in  order  to  e; 
intention,  direct  a  conveyance  in  terms  different  f 
has  himself  used.  The  words  used  are: — "  I 
my  said  trustee  shall,  if  and  when,  &c.,  convey  sue 
my  said  eldest  son  for  life,  with  power  of  appoint 
among  children,  but  without  any  power  of  absolu 
and  with  remainder  to  his  right  heirs."  Now,  ; 
intention  in  the  mind  of  the  testator  was  that  his  so 
a  life  estate,  and  that  his  son's  heirs  should  take 
him  ;  and  similarly  that  would  have  been  his  inten 
instead  of  creating  an  executory  trust,  devised  th 
son  for  life  with  remainder  to  his  right  heirs, 
there  can  be  no  doubt,  the  rule  in  Shelley's  Cas 
applied,  and  his  intention  would  have  been  defc 
very  language  he  had  used,  the  rule  in  Shelley' 
one  of  law,  and  not  of  construction. 

Then  even  if  I  arrive  at  the  conclusion  that 
intention  in  creating  the  executory  trust,  how  ai 
that  intention  into  effect,  except  by  the  use  of  tb 
which  he  himself  has  used ;  and,  using  those  won 
veyance,  the  rule  in  Shelley  8  Case  will  at  once  app 
that  James  has  died,  and  that  thereby  his  heirs  ar< 
would  enable  me,  in  the  event  which  has  happen 
share,  to  direct  a  conveyance  to  his  heirs  norai 
this  would  be  dealing  with  the  case  according  \ 
which  have  happened  many  years  after  the  tesi 
and  I  am  not  at  liberty  to  adopt  that  course.  M 
so,  would  be  to  apply  a  different  rule  to  the  cai 
moiety  from  that  which  I  must  apply  in  the  case 
moiety,  although  the  Will  directs  the  same  conve 
case. 

William  is  alive,  and  it  does  not  appear  in  this  a< 
he  is  married  or  has  any  children.  If  he  has  { 
may  predecease  him,  so  that  it  cannot  possibly  be  nc 
who  will  be  his  right  heirs  when  he  dies.  There! 
in  his  case,  the  intention  of  the  testator  to  give  a 
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William,  and  the  fee  to  his  right  heir^,  can  only  be  effectuated        webb,j. 

by  using  the  very  language  which  he  has  used.     In  other  words,  isse 

to  use   the  language  of    Lord    St.   Leonards,  in    Egerton  v.       mkrritt 

BrowrUaw  (m),  the  testator  has  been  his  own  conveyancer,  and  v. 

there  is  nothing  left  to  be  done  but  to    take  the  limitations 

he  has  given,  and  convert  them   into    legal  estates.      So  con- 

verkiog  them,  the  rule  in  Shelley's  Case  will  apply,  and  William 

will  take  an  estate  in  fee ;  and  the  accident  that  James  has  died, 

and  his  heirs  are  ascertained,  cannot  alter  the  law  as  to  his 

moiety. 

It  has  been  urged  by  counsel  for  the  infant  defendants  that 
the  use  in  the  Will  of  the  words  "  without  any  power  of  absolute 
alienation,"  indicates  an  intention  that  the  testator's  sons  should 
take  life  estates  only,  and  I  have  no  doubt  that  they  do,  in  the 
same  way  as  in  Leonard  v.  Sussex  (n),  the  words  "  taking  special 
care  in  such  settlement  that  it  never  be  in  the  power  of  either  of 
my  said  sons  to  dock  the  entail,"  were  held  to  indicate  a  similar 
intention.      But  the  real  difficulty  here  is,  can  that  intention  be 
effectuated  in  such  a  way  as  to  avoid  the  operation  of  the  rule  in 
ShdLey's  Ca^e  ?    I  do  not  see  that  it  can.     There  is  nothing  in  the 
Will  to  authorise  a  conveyance  in  tail,  or  in  strict  settlement ; 
and  unless  I  can  direct  such  a  conveyance,  I  cannot  avoid  the 
operation  of  the  rule.      The  case  is  simply  one  of  many,  where 
the  intention  of  the  testator  is  defeated  by  operation  of  law, 
and  nothing  I   can    do    can   prevent   it.      There    are  several 
other  instances   in  which  the  same  result  would  follow.     For 
example,  supposing  he  had  given  an  estate  in  fee  without  power 
of  alienatioD,  as  some  testators  have  attempted  to  do,  there  would 
be  no  doubt  that  the  restriction  on  alienation  would  be  inopera- 
tive, because  the  testator  had  attempted  to  do  something  which 
the  law  would  not  allow  him  to  do.     So  in  the  case  of  a  Will  in 
breach  of  the  Thellusson  Act,  the  intention  of  the  testator  is 
brostrated   because  he  attempts  to   do   that   which   he  cannot 
legally  do. 

The  testator's  son  Thomas  died  under  21 ;  so  that  William 
and  James  having  both  lived  to  attain  21,  according  to  the  view 

(m)  4  H.L.  Cas.  210.  (n)  2  Vem.  526. 
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take  of  the  law,  each  then  acquii 
le  moiety  of  the  testator's  entire 
idow's  right  of  occupation  of  t1 
inuity.  The  trustees  of  the  Wi 
itate  descended  upon  William  as  '. 
Giving  died  in  1860.  I  think  it  \ 
Bw  trustees  of  the  Will  for  the  m< 
Byances,  for  before  they  could  do  i 
By  to  them.  The  persons  now  a 
id  the  plaintiff  as  administratrix 
The  Administration  Act  1872,"  i 
ill  be  to  direct  William  to  execui 
ff,  as  such  administratrix,  of  one  : 
jstator.  If  the  parties  can  agree  v 
lere  will  be  no  necessity  for  a  ref< 

must  be  referred  to  Chambers 
lem. 

As  to  the  past  rents  which  hav 
iiestion  has  been  raised  whether  1 
iased  at  his  death  or  survived,  un 
is  representative.     No  such  repre? 
id  the  interest  of  his  estate  is 
therefore  decline  to  detei-mine  the 
jpresentative  of  Thomas.     It  has 
lat  the  rents  have  not  been  more 
le  widow's  annuity,  and  if  so,  the 
I  the  question.    If  the  parties  desi 
\  take  an  account  of  tlie  rents  rec< 
pplication  of  them,  and  reserve 
lestion  of  who  is  entitled  to  par 
i^er  the  widow's  annuity.     If  an 
ints  and  profits,  I  will  reserve  the 
lat  account  is  taken.     If  not,  the 
itate.     The  action,  except  as  to  th 

caused  altogether  by  the  diflici 
7i\\y  and  the  costs  should  follow  1 
lould  be  glad  to  know  the  wishes 
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^d,  and  will  then  frame  a  formal  minute  of  the 
entered  up. 

plaintiff:  Klingender,  Dickson  Jj  Kiddle. 
defendant  William  Merritt :  ^  Gillotty  Crolcer  & 

nfant  defendants  Mary  Ann,  Ellen,  and  Henrietta 

Klingender. 

A.  J.  A. 


[IN  CHAMBERS.] 
WEEKES  V,  WILLIAMSON. 

*.  29 — Dramatic  production — Dramatisation  of  novel  by  two 
fem^nt  of  copyright — Establishment  oj  legal  rights — Injunction — 
\joo  dramas, 

tions  for  injunctionB  for  infringement  of  copyright,  the  plain- 
injunction  in  aid  of  his  legal  right,  but  that  legal  right  must 
irith  some  degree  of  certainty. 

rsons  may  dramatise  a  novel  written  by  another  person,  which 
as  not  dramatised,  so  long  as  they  do  not  copy  a  previous 
novel. 

who  has  dramatised  a  novel  seeks  an  injunction  against  a 
las  dramatised  it  under  a  similar  name,  he  must  bring  both 
sfore  the  Court,  to  enable  the  Court  to  ascertain  whether 
eal  infringement. 

1  interim  injunction  to  restrain  the  defendants 
in  Victoria  a  drama  entitled  "  His  Natural  Life," 
:\ug  of  the  action. 

tvas  commenced  by  Inigo  Tyrell  Weekes,  of 
;ainst  Messrs.  Williamson,  Gamer  and  Mus- 
)ume,  theatrical  managers,  who  were  lessees 
Royal,  Melbourne,  and  had  advertised  that 
d  "His  Natural  Life*'  would  be  produced  at 
al  on  the  26th  inst.,  and  it  sought  an  injunction 
from  producing  the  drama  under  that  title.  The 
or  an  interim  injunction  pending  the  hearing  of 
1,  was  supported  by  an  affidavit  of  the  plaintiff, 
HH2 
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which  stated  that  on  the  15th  June  1^ 
tered  in  the  office  of  copyrights  for  '\ 
tion  entitled  "  For  the  Term  of  His  Nj 
in  a  prologue  and  four  acts  in  manus 
novel  bearing  that  title,  written  by  the 
the  same  day  deposited  a  copy  of  the  i 
obtained  a  certificate.  On  the  14th 
tion  of  the  drama,  a  public  performanc 
at  the  Mechanics'  Institute,  Williamst< 
solicitor  wrote  to  the  defendants  sti 
heard  that  the  defendants  were  about 
Royal  a  play  which  infringed  his  cop; 
if  they  did  so,  an  injunction  would  b 
On  the  I7th  June,  the  defendants  pub! 
the  first  time,  as  plaintiff  believed, 
announcing  their  intention  of  producin 
Theatre  Royal,  a  drama  under  the  tit] 
said  to  be  dramatised  by  one  George 
that  name  by  the  late  Marcus  Clarke. 
For  the  defendants,  an  affidavit  b 
stating  that  he  was  the  author  of  a  dr 
Life,"  founded  on  the  novel  written  b; 
and  originally  published  under  the  titl 
Natural  Life,  but  since  generally  kno' 
title,  or  under  the  title  of  His  Nat 
commenced  the  drama  about  two  an 
finished  it  at  Hobart,  in  Tasmania,  in  % 
and  inspecting  the  places  and  scenes  c 
April  last,  he  proceeded  to  Brisbane,  i 
pose  of  producing  the  drama  there,  an( 
Theatre  Royal  in  Brisbane  for  10  nigl 
being  on  Easter  Monday,  23rd  April  18 
contained  advertisements  and  notice 
Prior  to  the  drama  being  represented  i 
in  order  to  obtain  a  license  to  produce 
from  Brisbane  a  registered  letter  to  J 
licensee  of  plays  and  the  representative 
and  enclosed  therewith  a  manuscript  o 
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eharge  for  obtaining  such  license.  During  the  performance  of  the 
play,  he  also  sent  by  registered  letter  to  Mr.  Isidore  De  Solla,  of 
London,  another  manuscript  copy^  with  instructions  to  register 
the  same  at  Stationer's-hall,  London,  in  order  to  secure  the  same 
and  the  title  thereto,  under  the  Imperial  Copyright  Act.  On 
the  29th  April,  the  deponent  received  from  Arthur  Garner,  one  of 
the  defendants,  a  telegram  containing  a  proposition  for  the  pro- 
duction of  the  drama  at  Adelaide,  and  if  successful  there,  at 
Sydney  and  Melbourne  to  follow;  and,  in  pursuance  of  the  tele- 
gram, he  entered  into  an  arrangement  with  the  defendants  for  the 
production  of  the  drama  in  Adelaide,  Sydney,  and  Melbourne.  At 
the  time  of  making  the  arrangement,  he  had  not  seen  or  heard  of 
any  dramatised  version  of  the  novel  by  the  plaintiff,  nor  was  he 
aware  that  plaintiff  claimed  to  be  the  author  of  a  drama  founded 
on  the  novel.  He  then  proceeded  from  Brisbane  to  Adelaide,  for 
the  purpose  of  producing  the  drama  at  Adelaide,  and  en  route 
he  registered  the  same  in  the  office  for  the  registration  of  copy- 
rights at  Melbourne  on  the  14th  May  1886,  and  he  deposited  at 
the  office  the  manuscript  of  the  drama  under  the  title  of  "  His 
Natural  Life."  The  drama  was  produced  and  played  for  seven 
nights  at  Adelaide.  The  performance  of  the  drama  in  Melbourne 
was  first  formally  advertised  in  the  Melbourne  newspapers  about 
a  week  ago,  but  previously  to  that  the  successful  production  of  the 
play  in  Brisbane  and  Adelaide,  and  the  intention  to  produce  it  in 
Melbourne  under  the  title  of  "  His  Natural  Life,"  had  been  exten- 
sively noticed  in  paragraphs  by  all  the  principal  newspapens 
published  in  Melbourne,  and  most  of  the  country  papers.  His 
drama  contained  original  scenes  and  passages  composed  by  him 
after  visiting  the  places  referred  to  in  the  novel,  and  was  not 
merely  an  adaptation  in  dramatic  form  of  the  novel.  It  was 
written  and  produced  by  him  with  the  full  knowledge  and  con- 
currence of  the  widow  and  executrix  of  the  late  Marcus  Clarke. 

The  defendant  Garner  also  made  an  affidavit  to  the  effect  that 
the  defendants  were  unaware,  till  they  received  a  letter  from  the 
plaintiff,  that  either  he  or  anyone  but  Mr.  Leitch  was  the  author 
of  a  drama  called  "His  Natural  Life."  They  had  been  put  to  a 
great  expense  in  the  production  of  the  play,  and  if  an  injunction 
were  granted  they  would  sustain  great  loss. 
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An  affidavit  was  also  filed  stating  tl 
issued  for  the  representation  of  stage 
[nstitute,  Williamstown. 

Tflyp,  for  the  plaintiff— If  the  late  Mj 
iramatised  his  novel,  he  would  have  ha 
bhe  use  of  the  name,  both  in  the  novel  ai 
lid  not  dramatise  it,  it  was  competent  for 
if  that  person  duly  registered  his  drama 
Act  1869"  (No.  350),  he  would  be  € 
to  the  exclusive  right  to  use  the  name  as 
(he  same  way  as  the  author  of  the  noi 
bad  dramatised  it.  Under  sea  29  of  the 
tion  must  be  performed  in  Victoria  bef or 
under  sec.  14,  a  "book"  must  be  first  p 
complied  with  sec.  29,  by  having  his  c 
jolony  before  registration,  while  the  det 
[lis  registration  was  therefore  invalid:  L 
representations  of  the  defendant's  drama : 
lo  not  count  as  a  performance, in  order  to  f 
n  this  colony.  Besides,  the  very  fact  t 
:ormed  in  the  other  colonies  before  it  wa 
nakes  the  registration  here  invalid:  ( 
2nd  ed.)  112.  The  mere  dropping  of  a 
)laintifrs  drama,  viz.,  "for  the  term  ' 
lefendant's  production  less  a  piracy  :  K 
jd.)  363-4.  [Webb,  J.  Is  there  anythin 
)f  persons  dramatising  a  novel  if  the  i 
lot  do  so  ?  Must  not  the  piracy  comp 
plaintiff's  dramatisation  of  it  ?]  It  is  sub 
nay  perhaps  dramatise  the  novel,  bi 
mother  name.  The  first  to  dramatise  1 
s  as  much  entitled  to  the  exclusive  use  c 
\VL  original  work  by  him. 

Hodges  for  the  defendants — Assumin 

>roperly  registered  his  drama,  that  do 

(o)  33  L.J.  (Ch.)  717. 
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Dg  a  different  drama  under  the  same  or  a  similar 
time  that  the  plaintiff  registered  his  drama,  the 
inA  life,*' we^  puUici  juris.  It  had  been  applied 
knd  to  Leitch's  production,  the  performance  of 
K>lonies  had  been  commonly  known  in  Melbourne, 
intiff's  registration  is  open  to  the  same  objection 
luse  there  is  nothing  to  show  that  it  was  first 
''ictoria,  except  the  contents  of  the  certificate  of 
iiich  is  not  a  certificate  that  the  facts  stated 
Kst.      Again,    the    performance    therein    stated 

place  licensed  for  theatrical  representations. 
Bre  may  be  a  sufiicient  performance  to  satisfy 
I  a  place  not  a  licensed  theatre:  Russell  v* 
ider  the  form  in  the  Act,  it  is  only  necessary 
cation  and  the  date  thereof— not  the  mode 
The  Court  will  not  interfere,  unless  it  is 
drama  complained  of  is  in  some  substantial  parts 

the  plaintiff's  drama,  and  for  that  purpose  will 
>  dramas  :  Chatterton  v.  Cave  (c).  In  this  case, 
not  produced,  and  there  is  nothing  to  show  that 
urism  of  the  other;  in  fact,  the  whole  of  the 
I  show  that  they  are  totally  independent.  Again, 
was  probably  registered  in  England  before  the 
egistered  here,  and  would  take  priority  over  the 
king  pai*t  of  the  title  of    a    registered   work, 

is  not    an  offence:     Copinger  on    Copyrights 


all  cases  of  applications  for  injunctions  as  regards 
patents,  the  plaintiff  is  entitled  to  an  injunction 
;al  right ;  but  he  must  first  establish,  with  some 
inty,  that  legal  right.  That  principle  is  well 
le  case  of  a  new  patent,  where  the  Court  generally 
action  until  the  plaintiff's  legal  right  has  been 
\,  I  think,  I  might  dispose  of  this  application  on 
ae.    The  registration  of  the  plaintiff's  copyright 

17,L.  J.  (Q.B.)  225.  2  C.P.D.  42;  3  App.  Caa.  4S3;  47  L.  J. 
'.  572;    on  appeal,    (G.P.)  545. 
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be  15th  June,  less  than  a 
le  injunction  asked  for  oi 
tablish  his  legal  right, 
erits,  the  contention  on  th( 
as  he  says,  dramatised  a  n 
prevent  anybody  else  fron 

a  proposition  to  which  ] 
las  a  right  to  go  to  the 
aatise  it  over  again,  if  he 
T^ei-sion  and  copy  it.      Tl 
ether  the  piracy  complaine 
sed  version  of  the  plainti 
I  must  be  in  the  same  pos 
.  Cave  (d),  and  be  able  tc 
lem.    But  I  have  neither 
^ref  ore  the  plaintiff  is  reduG 
ontends,  he  has  an  exdua 
le  has. 
to  decide  more  than  is  nee 

therefore  express  no  opii 
>n. 

summons  on  two  grounds : 
me  of  his  legal  right;  secoi 
saying  whether  his  drama 

Summons  dis 
counsel — ( 

plaintiff:  Field  Barrett 
defendants :  Pavey  <fc  WU 

d)  L.R.,  10  O.P.  672;  44  L.J.  (( 
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;  ENGUSH,  SCOTTISH  AND  AUSTRALIAN  CHARTERED     mol 
BANK.  

haserSpecific  performance— Time  eaaence  of  contract— Condition 

r  delivei-y  of  poasemon  on  completion  of  purchcue,  Feb, 

whether  time  is  of  the  eBsence  of  the  contract  in  respect  of  a         "^ 
Ltract  of  sale  of  land,  the  Court  will  consider  not  only  the  express 
idition,  but  also  the  surrounding  circumstances  at  the  time  of 
and  the  object  the  purchaser  had  in  view,  if  the  vendor  was      ^o. 

ihe  essence  of  the  contract  in  a  condition  that  the  purchaser  is  to 
tiase  within  twenty-onedays;  that  he  should  be  entitled  to  possession 
nts  and  profits  from  his  acceptance  in  writing  of  title  and  payment 
chase-money;  and  that,  if  the  purchase  should  not  be  completed 
led,  he  should  pay  interest  on  overdue  purchase-money  from  that 
of  completion — especially  where  time  is  expressed  to  be  of  the 
ntract  in  another  condition,  as  to  requisitions  on  title ;  such  first 
don  admits  of  completion  within  a  reasonable  time  after  the  ex- 
ecified  time. 

ition,  inserted  at  the  instance  of  the  purchaser,  that  the  vendor 
enty-one  days  from  date  of  sale,  obtain  possession  of  a  building 
ant,  and  give  to  the  purchaser  actual  possession  of  two  adjoining 
8  such  first-named  condition,  and  makes  time  of  the  essence  of  the 
ring  up  actual  vacant  possession  of  such  buildings,  to  the  extent 
i  bound  to  procure  a  surrender  from  such  tenant  at  any  cost,  and 
give  actual  possession  immediately  on  the  purchase-money  being 
in  twenty -one  days  from  date  of  sale  or  any  reasonable  extension 
lafter  occasioned  by  negotiations  as  to  title, 
ere  not  thus  of  the  essence  of  the  contract,  the  Court  would  not 
rformanco  against  the  purchaser,  where  the  vendor  is  at  fault  in 
Bd,  at  the  time  he  finally  appointed  for  completion,  to  give  up 
lession  of  the  portion  of  the  premises  specially  stipulated  for. 
t  give  relief  to  a  party  who  has  committed  a  manifest  breach  of 
and  essential  pe^  of  the  contract,  unless  he  can  satisfy  the 
rciunstances  which  led  to  the  failure  on  his  part  were  of  so  ex- 
ire  as  to  fairly  excuse  the  default,  and  that  the  Court  could  do 
[>  both  parties. 

specific  performance  of  a  contract  for  the  purchase 
itiiSs  of  a  piece  of  land  in  Melbourne. 
Bfs,  William  Gardiner  Sprigg  and  William  M'Evoy, 
:s  of  the  land  in  question,  having  a  frontage  of  thirty- 
ourke-street  by  a  depth  of  seventy  feet,  more  or  less, 
e  erected  the  three  houses  Nos.  137, 139,  and  141, 
East,  the  centre  of  which.  No.  139,  was  vacant  and 
;sion,  and  the  other  two  in  the  possession  of  tenants, 
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Deing  let  to  Otelie  H 
1  No.  141  to  a  Mr. 
vith  a  right  of  renew 
i  plaintiffs'  agent,  a 
defendants,  the  Eng 
ik,  for  the  sale  to  th< 

0  be  paid — the  obje 

i  the  plaintiffs  kne\i 

'  which  purpose  tw( 

ire  absolutely  necess 

of  sale  was  as  follow 

e  purchaser  shall  complei 
entitled  to  the  possession 
thereof,  upon  and  calculal 

1  payment  of  the  balance  g 
iSMse  whatever  his  purchi 
he  purchaser  shall  pay  ii 

overdue  at  the  rate  of  ] 
e  of  completion,  without 

the  sale,  or  resell  the  ] 
liereafter  mentioned  if  he  i 

condition  provided  that 
'tatute  "  should  be  produc 
aid,  within  fourteen  days 
statement  in  writing  of  all 
uid  requisitions  not  includ 
the  purchaser,  who  shoul 
Id  be  lawful  for  Messrs.  C 
r  to  the  vendor  all  sunu 

the  purchase-money,  wi 

[The  condition  then  cont 
as  the  essence  of  the  cont 
on  due  payment  of  the  fu 
be  prepared  by  the  purch 

prepared  by  the  vendoi 
fie  purchaser's  request,  au' 
t  the  vendor  will,  withii 
of  one  of  the  said  building 
o  the  purchaser  actual  i 
i  other." 

id  September  1885,  i 
i  objections  to  title, 
render  either  by  Johi 
a  No.  141  Bourke-sti 
known  as  No.  137 
tenancy  granted  by 
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by  him  or  her  respectively,  must  be  obtained 
[  at  their  expense,  and  actual  possession  of  two 
d  premises  contracted  to  be  sold,  that  is  to  say, 
premises  known  as  No.  137  and  139  Bourke- 
t)uildings  and  premises  known  as  No.  139  and 
,  East,  must  be  given  to  the  purchasers 
the  balance  of  the  purchase-money."  That 
wered  by  the  plaintiffs:  "A  surrender  by  Otelie 
No.  137  Bourke-street  East,  duly  executed  by 
>rocured,  and  vacant  possession  of  Nos.  137 and 
on  completion."  Another  objection  by  the 
kt  7  inches  of  the  premises  were  not  on  the 
r  several  surveys  and  correspondence,  which 
he  10th  October,  that  objection  culminated 
demanding  a  rebate  of  38{.  58.  as  for  1  inch 
i  found  on  final  survey,  which  was  allowed 

iad  sent  an  agent  to  Miss  Herzog  and  got 
igreement  to  give  up  possession  of  No.  137 
3r,    on    being    paid    175?.,    but    they    did 

that  matter  till  14th  October,  when  they 
.75{.,  and   asked    her   to  give  up  possession, 

to  do,  as   she  had  then  got  in  her  summer 

»n  13th  October,  the  plaintiffs'  solicitors  had 

endants'  solicitors  to  have  all  completed  and 

On  the  14th  October,  the  defendants'  solici- 

they  were  ready  to  complete  that  day,  but 
tors  then  fixed  3  o'clock  on  the  15th  October 
bhe  matter.  The  vendors  attended  with  their 
pointed  time,  and  met  the  defendants'  solici- 
ought  the  balance  of  the  purchase-money, 
to  the  vendors  on  getting  immediate  actual 
if  the  adjoining  buildings.  This  the  vendors 
s^e,  but  stated  that,  finding  Miss  Herzog  un- 

go,  they  had  that  moruing  sent  to  Brown, 
knd  arranged  with  him  to  give  up  possession 
ind  obtained  from  him  a  written  consent  to 
on  payment  of  1751,    The  defendants  would 
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not  accept  this,  but  declared  the  contract  off,  whereupon  the 
plaintiffs  brought  the  present  action  to  obtain  specific  per- 
formance of  the  contract. 

The  defendants  admitted  that  they  were  on  the  15th  October 
glad  of  the  opportunity  it  afforded  them  of  rescinding  the 
contract,  as  another  bank  had,  during  the  negotiations,  obtained 
the  start  of  them  and  opened  a  branch  bank  in  the  locality, 
which  would  spoil  their  business. 


a'Beclcetty  Dr.  Madden  and  Hodges,  for  the  plaintifiEs—The 
inability  of  the  plaintiffs  to  deliver  vacant  possession  of  two 
of  the  houses  on  the  15th,  did  not  entitle  the  defendants  to 
throw  up  the  contract,  especially  as  the  delay  was  caused  in  the 
first  place  by  the  untenable  objections  raised  by  the  defendants 
to  the  measurements  of  the  land.  Had  it  not  been  for  those 
objections,  the  plaintiffs  would  have  been  able  to  give  vacant 
possession  of  two  adjoining  houses,  for  they  had  arranged  with 
Miss  Herzog  to  go  out ;  but  having  been  delayed  and  having 
bought  her  summer  stock,  she  then  refused  to  do  so.  The  plaintifls 
then  did  the  best  they  could  to  get  the  tenant  of  the  other  house 
to  go  out,  and  he  gave  them  an  undertaking  to  go  out  in  fourteen 
days.  Those  fourteen  days  are  the  whole  of  the  delay  caused  by 
the  plaintiffs,  and  they  do  not  entitle  the  defendants  to  break  theb 
contract,  especially  as  time  is  not  of  the  essence  of  the  contract 
in  the  10th  condition.  In  the  3rd  condition,  time  is  expressly 
made  of  the  essence  of  the  contract ;  but  in  the  other  conditions 
it  is  not,  which  is  a  reason  for  saying,  according  to  the  authorities, 
that  time  is  not  of  the  essence  of  the  contract  in  regard  to  iih(^ 
other  conditions.  The  contract  originally  contemplated  completion 
within  twenty-one  days,  on  which  date  the  plaintiffs  should  give 
possession  of  two  of  the  adjoining  buildings,  and  the  defendants 
should  pay  the  balance  of  the  purchase-money ;  had  it  not  been 
for  the  unfounded  objections  raised  by  the  defendants  to  the 
plaintiffs'  title,  which  protracted  the  time  for  completion,  the 
plaintiffs  were  in  a  position  to  perform  to  the  minute  the  10th 
condition.  As  soon  as  the  plaintiffs  received  an  intimation  ontti^ 
14th  October  that  the  defendant's  objections  were  withdrawn, 
they  entered  into  a  binding  agreement  with  the  tenant  Mr.  Brown 
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.     But  the  defendants  endeavoured  to  throw    m( 
when  they  did  not  get  immediate  possession 
ere  fixing  of  a  time  for  the  completion  of  a 
make  it  of  the  essence  of  the  contract: 
;  and  even  if  it  had  been  so,  the  defendants, 
ition  as  to  title  after  the  day  fixed  for  com-    Sc 
id  could  not  rescind  without  a  reasonable     q 
hea  (6).    To  make  time  of  the  essence  of  the 
aough  that  in  a  condition  time  should  be 
hich  something  is  to  be  done ;  such  a  condi- 
d  by  the  light  of  the  other  conditions ;  as 
tended  time  to  be  of  the  essence  of  the  con- 
made  it  so :  Boehm  v.  Wood  (c). 

p,  for  the  defendant — The  purpose  which  the 
ng  these  houses  was  to  open  a  branch  bank 
t  the  business  of  the  neighbourhood;  the 
Ham,  was  distinctly  informed  of  that  object, 
ion  of  the  contract  was  expressly  inserted  in 
;hould  get  the  premises  immediately  for  that 
inability  to  give  the  defendant  immediate 
the  adjoining  houses  on  the  15th  October — 
lives  had,  at  the  bank's  request,  fixed  for 
another  bank  to  open  a  branch  bank  in  the 
thereby  destroyed  the  defendant's  chance  of 
By  the  second  condition  of  the  contract, 
receive  the  rents  and  profits  of  the  three 
interest  on  the  purchase-money,  until  the 
imounting  in  all  to  the  considerable  sum  of 
;  is  an  unusual  provision,  and  greatly  in  the 
I  is  probably  the  reason  for  the  vendors' 
r  conditions  of  the  contract  are  also  in  the 
jpt  one,  which  was  expressly  stipulated  for 
r  condition  (10)  that  the  bank  was  to  get 
two  of  the  adjoining  houses  on  completion 
s  submitted  that  time  is  of  the  essence  of  the 

{b)  L.R.,  10  Eq.  281  ;  39  L.J.  (Ch.)606, 
(c)  1  Jac.  &,  W.  419. 
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EtTH,    contract  in  regard  to  that  condit 
will  be  held  strictly  bound  to  it 
vendor  is  to  be  held  strictly  bound 

*        V.  Mapp  (d) ;  Fry  an  Specific  Pe^ 
first  definite  request  for  completioi 

AND  the  land  was  surveyed ;  before  tl 
vendors'  and  purchasers'  minds  as 
The  bank  immediately  wrote  the  '. 
that  it  was  ready  to  complete,  ai 
On  the  13th,  the  draft  transfer  tv 
the  next  day  the  bank  sent  the  trc 
for  a  settlement  at  their  office  at 
vendors  then  altered  the  appointm< 
when  the  bank  attended,  they  ^ 
When  the  vendors  saw  there  was 
which  might  prevail,  they  thought  \ 
rent  and  interest,  and  take  the  risl 
of  the  tenants  in  time.  Where  a 
session  should  be  given  at  a  specifi 
for  the  purchaser  to  insist  that  bot] 
were  of  the  essence  of  the  contract 
evidence  that  that  was  the  pure 
Nokea  v.  Kilmai^ey  (e).  In  TiUey 
to  purchase  a  leasehold  house  for 
tracted  that  he  should  have  possess 
vendor,  although  he  tendered  posi 
title;  and  it  was  held  that  the  stif 
essence  of  the  contract  Barclay  v. 
Scott  (k)  were  similar  cases,  and  i 
time  was  of  the  essence  of  the  con 
the  purchaser  may  retire  from  th 
title  is  discovered,  and  is  not  boun< 
acquire  a  good  title.  None  of  the  case 
two  clauses  for  possession  as  here, 
defendants  rescinded  the  contract  < 


(d)  2  CoU.«  at  p.  563-4.  ( 

(e)  1  De  G.  &  S.  444.  ( 

ih)  1  RiLB.  &  M 
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ng  further  until  the  action  was  brought,  so 
waiver  of  any  objection  they  might  have: 
[j).  The  Court  has  power  to  look  at  the  whole 
» whether  time  is  intended  to  be  of  the  essence 
[lOugh  it  is  not  so  stated  in  the  contract. 

ly-^If  possession  must  be  given  up  within 
t  would  follow  that  it  must  be  so  given  up 
hase-money  were  unpaid,  or  even  if  the 
[iwilling  to  complete.  The  words  in  con- 
[  time  of  the  essence  of  the  contract, 
ution  that  it  is  of  the  essence  of  the  contract 
said  about  it :  Wdls  v.  Maxwell  (k).  There 
ig  the  negotiations  to  show  the  vendors  that 
kt  urgency. 

Cur.  adv.  vvlt 

LC.J.  The  plaintiffs,  Messrs.  Sprigg  and 
piece  of  land  in  Bourke-street,  37ft.  frontage, 
BS  along  that  frontage,  the  centre  of  which 
sion,  the  two  others  leased  to  tenants  for  terms 
to  Miss  Herzog  for  three  years,  at  6f.  10«.  a 
Mr.  Brown  for  the  same  time,  with  right  of 
reek. 

the  English,  Scottish,  and  Australian  Chartered 
urchase  such  houses,  the  centre  and  either  of 
ed  together  for  a  branch  bank, 
v^as  made  for  the  purchase  between  Mr.  Ham, 
plaintiffs,  and  the  bank,  for  a  sale  for  17,0002., 
.  10  per  cent.,  of  the  three  houses,  the  plaintiffs 
3t  in  the  three,  giving  immediate  possession  of 
ther  of  the  outside  at  their  option,  which  in- 
ity  of  buying  out  one  tenant.  The  contract 
;ust  1885,  described  the  land  and  the  above 
k1  [Here  His  Honour  read  conditions  (2)  and 
hen  provisions  for  vendors  yielding  to  objec- 
lieved  from  mistake,  for  vendors  rescinding  on 
{k)  32  Beav.  408  ;  33  L.  J.  (Ch.)  44. 
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lute  of  payment  or  of  conditio 
nmonly  used  by  land  agents  ( 
siinst  the  purchaser  and  loose 
idors,  upon  full  payment  of  i 
,nsfer  at  the  purchasers'  expens 
jcially  inserted  in  manuscript 
enty-oiie  days  from  the  date  ( 
the  said  buildings,  No.  137  c 
lant,  and  give  to  the  purchasers 
d  buildings  which  adjoin  each  ( 
The  defendants  did,  within  the 
[uisitioDs  and  objections  to  titi 
k  place  between  the  solicitors,  i 
mdoned  these  objections.  The] 
irt  measurement,  which  was  ( 
SSL  made  for  it.  One  requisii 
one  or  other  of  the  tenants  o 
ained  by  the  vendors  at  their 
two  of  the  buildings  contracted 
•chasers  upon  payment  of  the  b 
ich  was  answered — "  A  surrende 
'  duly  executed  ^by  the  lessee, 
session  of  137  and  139  will  be 
?he  defendants  were  entitled 
?onably  without  causing  unne 
ly  until  about  10th  October, 
sed  some  delay  and  variation  of 
But  I  would  say,  on  the  v 
nd  at  once  to  make  an  option  1 
[,  procure  a  surrender,  absolute 
jrepared  to  give  possession  inai 
\g  paid,  but  might,  of  course,  b 
he  vendor,  Sprigg,  sent  an  agen 
(ign  an  agreement,  since  lost,  i 
Jrd  September,  on  being  paid  1 
1  her  by  the  vendors  until  aboi 
red  17ol.,  and  asked  to  give  up 
ug  that  she  had  purchased  her 
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[  made   no  attempt  to  induce   her  by  further    m( 

purchasers  being  satisfied  as  to  title,  the 
)r,  on  13th  October,  wrote  to  have  all  com- 
aterest  calculated.  On  14th  October,  the 
icitor  wrote,  saying  they  were  ready  to 
Ely,  referring  to  the  obligation  to  give  possession  S( 
it.  On  the  same  day  the  vendors'  solicitor  wrote,  ( 
lock  next  day  to  settle,  and  saying  the  vendors 
ayment  of  interest  in  strict  accordance  with  the 
next  day  the  purchasers  attended  with  gold, 
purchasers  had  the  transfer  signed,  and  a  release 
3sary  to  complete  title,  and  offered  the  money  on 
on.  The  vendors  could  not  give  it.  On  that 
lad  sent  to  Brown,  the  other  tenant,  and  arranged 
it  possession  on  28th  October,  and  obtained  from 
consent  to  give  it  for  1751,  It  does  not  appear 
1  more  to  get  it  sooner. 

to  be  determined  to  get  the  highest  price  he  could 
icrifice  nothing  to  fulfil  his  contract,  literally  or 
There  is  some  conflict  of  evidence  as  to  what 
I  at  the  meeting.  Those  representing  the  defend- 
e  plaintiffs  consented  to  the  matter  being  at  an 
lied,  and  I  would  not  treat  it  as  a  binding  agree- 
plaintiffs,  being  all  in  the  wrong,  proposed  no  sub- 
lent,  no  compensation  for  the  breach  of  contract, 
knew  the  defendants  wanted  the  two  purchased 
nk.  There  is,  I  think,  on  the  whole,  no  evidence 
pecially  impressed  with  the  defendants  being  in  a 
another  bank — the  London  Chartered — was  about 
itional  branch  close  to  the  land  in  question,  and 
Those  representing  the  defendants  say  that  it  is 
r  wishing  to  terminate  the  contract.  There  has 
see,  no  variation  in  the  value  of  the  property.  But 
}inctly  that  the  breach  of  contract  by  the  plaintiffs 
ise  of  the  London  Chartered  Bank  getting  before 
n  opening  a  branch. 

J,  I  think  the  plaintiffs  not  entitled  to  specific 
id   shall   dismiss   the   action,  with   costs.     The 
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defendants  have  made  a  counterclaim  for  the  return  of  the 
deposit  (50Z.),  which  I  shall  order ;  also  for  payment  of  costs 
incurred  by  them,  some  of  which,  as  to  preparing  transfer,  &c., 
attending  to  complete  investigating  title,  they  might  be  entitled 
to ;  but  the  plaintiffs  have  a  counterclaim  for  costs  of  answering 
objections,  &c.     On  the  whole,  I  shall  say  nothing  as  to  them. 

Action  dismissed  with  costs. 


^'^'  From  this  decision  the  plaintife  appealed  to  the  Full  Court. 


ifay  6.  6,7. 


a'Beckekty  Dr.  Madden,  and  Hodges,  for  the  appellants — ^Time 
is  not  to  be  held  of  the  essence  of  the  contract,  unless  it  is  ex- 
pressly so  provided,  or  unless  there  is  in  the  character  of  the  sub- 
ject matter  of  the  contract  something  to  show  that  it  must  have 
been  intended  that  time  should  be  of  the  essence  of  the  contract, 
as  where  it  is  of  a  variable  kind  :  Fry  on  Specific  Perfomumce 
(2nd  ed.)  464,  citing  Oodake  v.  Till  (I).  In  this  case  there  was 
nothing  in  the  character  of  the  subject  matter  of  the  contract  that 
would  import  time  as  of  the  essence  of  the  contract,  there  is  no  sug- 
gestion that  possession  in  thirteen  days  would  not  have  been  within 
a  reasonable  time.  There  was  no  evidence  whatever  before  the 
learned  primary  judge  to  show  that  the  likelihood  of  the  London 
Chartered  Bank  opening  a  branch  in  the  vicinity,  was  ever  com- 
municated to  the  appellants,  or  of  the  vital  importance  to  the 
respondents  of  immediate  possession.  In  such  circumstances,  they 
should  not  be  held  responsible  for  a  very  slight  delay :  Boehm.\. 
Wood  (m).  It  is  submitted  that  in  the  10th  condition  time  is 
not  of  the  essence  of  the  contract,  that  the  vendors  were  ready  to 
complete  within  a  reasonable  time,  and  that  therefore  the  judgment 
should  be  set  aside,  and  specific  performance  of  the  contract  ordered. 
Even  if  the  twenty-one  days  were  of  the  essence  of  the  contract 
in  the  first  instance,  then  when  they  expired  by  the  default  of  the 
defendants,  time  ceased  to  be  of  the  essence  of  the  contract.  The 
very  utmost  the  defendants  could  claim  against  the  plaintiffi  was 
damages  for  non-completion  on  the  tender  of  the  purchase-money. 


{I)  1  Ron.  376. 


(«i)  IJ.  &  W.  419. 
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In  Webb  v.  Hughes  (n),  Patrick  v.  MUner  (o),  and  WeUs  v.  ilf  oo?-  ^c- 

^^^  (j9),  which  were  similar  cases  to  the  present,  time  was  held  1886 

not  to  be  of  the  essence  of  the  contract.  [Williams,  J.  I  do  not 
think  the  conditions  in  those  cases  are  the  same  as  in  this.  I 
quite  agree  with  every  word  said  in  those  cases,  but  in  this  case 
condition  (2)  says  the  purchaser  shall  complete  his  purchase  within 
twenty-one  days,  and  the  same  condition  has  a  proviso  that,  if  it  is 
not  completed  within  that  time,  the  purchaser  shall  pay  interest. 
That  is  a  clear  intimation  that  the  twenty-one  days  is  not  of  the 
essence  of  thecontract.  Then  condition (2)containsastipulation that 
the  purchaser  shall  be  at  large  to  complete  his  purchase,  so  long  as 
he  does  it  within  a  reasonable  time,  and  that  he  shall  be  entitled 
to  possession  of  the  property  upon  payment  of  the  balance  of  the 
purchase-money — i,e,,  there  seems  to  be  another  condition  which 
may  be  called  (2a)  that  the  purchaser  shall  be  entitled  to  posses- 
sion of  the  property  upon  payment  of  the  balance  of  the  purchase- 
money,  provided  he  pay  such  purchase-money  within  a  reasonable 
time  after  the  twenty -one  days  has  expired.  There  is  not  a  word  of 
that  inthecases  cited.  There  is  another  view.  Clause  (lO)which  was 
specially  put  in  in  manuscript,  and  contains  no  proviso,  relates  to 
what  the  vendors  shall  do  within  the  twenty-one  days,  viz.,  obtain 
possession  of  one  and  give  actual  possession  of  two  of  the  adjoining 
buildings.  The  day  is  there  expressly  fixed.]  The  mere  fixing  of 
a  day  does  not  in  equity  make  time  of  the  essence  of  the  contract; 
there  must  be  an  express  stipulation  that  it  shall  be  so,  or  it  must 
be  necessarily  inferred  that  it  was  so  intended.  [Williams,  J.  I 
can  see  a  very  good  reason  why  a  clause  making  time  of  the 
essence  of  the  contract,  should  not  have  been  put  at  the  end  of 
condition  (10),  viz.,  because  the  purchasers,  by  condition  (2)  had 
a  reasonable  time  within  which  to  pay  the  balance  of  the  pur- 
chase-money. The  vendor  is  bound  to  put  himself  in  such  a  posi- 
tion that  he  can  give  actual  possession  at  any  time  when  the 
balance  of  the  purchase-money  is  tendered.]  Time  cannot  be 
considered  of  the  essence  of  the  contract,  as  regards  the  vendor 
and  not  as  regards  the  purchaser.  When  a  time  is  fixed,  a 
reasonable  extra  time  must  be  allowed :  Fry  on  Specific  Perfarmr- 

in)  L.R.,  10  Eq.  281 ;  38  L.J.  (Ch.)        (o)  2  C.P.D.  342 ;  46  L. J.  (G.P.)  637. 
606.  ip)  32  Beav.  408;  33  L.  J.  (Ch.)  44. 
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ance  (2nd  ed.)  472:  Pegg  v.  H 
Nickolson  (r),  time  was  of  the  esse 

Q  not  been  complied  with  on  one  si 
gone  altogether  as  to  the  other. 

H,       contract  and  is  allowed  to  lapse, 

JAN    there  has  been  laches  or  unreasoi 

^■^     or  the  other. 

Neighbour  and  Topp,  for  th( 
Primary  Judge  based  his  decision 
rightly  refused  specific  performan 
whole  of  the  circumstances  of  the  c 
he  decided  were : — (1)  The  action 
against  purchaser — by  a  vendor  wl 
purchaser  possession^  and  who  was 
the  arrangements  necessary  to  do  s 
fact  that  the  purchasers  did  nothiD 
to  do  under  the  contract ;  (3)  Tha 
contract,  the  vendors  should  have 
possession  of  two  of  the  adjoini 
balance  of  the  purchase-money  bei] 
were  determined  to  get  the  highes 
out  the  tenants  at  the  lowest,  and 
fulfil  the  contract  substantially.  1 
one  as  regards  the  purchaser,  and  t 
held  strictly  to  the  one  condition 
favour :  Fry  on  Specific  Performo 
The  term  "  possession  "  in  conditio 
sense  than  in  condition  (2).  In  tl 
of  the  property ;  in  the  former,  il 
was  the  reason  why  the  vendor  w 
profits,  which  is  very  unusual: 
587.  The  vendors  found  there  wa? 
which  might  prevail,  and  felt  that 
tenants,  they  would  lose  the  rent  d 
to  title  were  going  on ;  but,  rather 
take  the  risk  of  getting  one  out 

iq)  16  Beav.  239.  (r)  L.R.,  6  ( 
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f  completed  in  their  favour.  But  the  contract 
^ided  that  they  should  get  interest  to  compensate 
y  loss  of  rent.  There  should  have  been  there-  ;g 
whatever  to  the  bank  getting  actual  possession 
[joining  houses,  which,  as  the  vendors  knew,  E 
•r  a  bank,  at  the  time  of  the  completion  of  the  Aui 
lit  by  vendor  against  purchaser  for  specific  per-  j 
contract  stipulated  that  possession  should  be 
Bed  day,  it  is  competent  for  the  purchaser  to 
me  and  a  vacant  possession  are  of  the  essence 
Nokea  v.  Kilmorey  (t).  Again,  where  a  person 
le  a  house  for  his  own  residence,  and  contracted 
ve  possession  by  a  certain  day,  it  was  held  that 
s  to  time  was  of  the  essence  of  the  contract : 
(v).  The  cases  cited  contra  do  not  apply,  as 
f  the  contract  in  them  were  not  the  same 
ct,  €ts  pointed  out  by  Williams,  J.  In  this 
m  express  covenant  on  the  part  of  the  vendor, 
o  put  himself  in  a  position  to  give  actual 
premises — that  may  be  at  the  expiration  of  the 
or  on  the  completion  of  the  contract.  That  is 
lich  His  Honour's  decision  was  based  to  a  great 
3  decided  the  case  on  the  whole  of  the  facts, 
le  appeal  should  be  dismissed  with  costs. 

in  reply — There  is  no  evidence  that  the 
accepted,  in  writing,  the  title,  and  they  were  not 
ssion,  under  condition  (2)  until  they  had  done 


J.  This  is  an  appeal  from  the  judgment  of  His 
tice  Molesworth,  dismissing  an  action  for  the 
ice  of  an  agreement  for  the  purchase  of  three 
-street  by  the  defendants  from  the  plaintiffs.  It 
'  the  plaintiffs  appellants,  that  His  Honour  the 
Bis  grounded  his  decision  merely  upon  the  con- 
bis  case,  time  was  of  the  essence  of  the  contract, 
.  &  S.  444.  (v)  L.R.,  3  Ch.  61. 
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and  that  that  conclusion  was  erroneous;  and  I  think,  too, 
that  that  is  a  fair  way  of  stating  the  ease,  and  that  that 
statement  shows  what  is  involved  in  the  questions  we  have 
now  to  consider.  The  very  expression,  "time  being  of  the 
essence  of  the  contract,"  shows  this.  It  is  an  expression  chiefly 
used  on  what  has  been  called  the  equity  side  of  the  Court  At 
common  law,  covenants  for  title,  and  covenants  to  complete  a 
contract  of  purchase  of  real  property  at  a  particular  time  or  times, 
have  always  been  considered  material,  and  the  performance  of 
them  has  always  been  regarded  as  a  condition  precedent  to  the 
right  of  one  of  the  parties  to  sue  the  other  parties  to  the  contract, 
in  damages  for  the  breach  of  any  part  of  the  agreement. 

That  has  often  led  to  serious  hardship,  and  Courts  of  Equity, 
in  order  to  remove  it,  have  acted  upon  a  different  rule.  They  do 
not  refuse  relief  where  a  covenant  for  completion  of  a  contract  at 
a  particular  time  has  not  been  performed  by  the  party  seeking 
relief.  The  rule  of  equity  upon  this  subject  is  stated  with 
accuracy  and  clearness  by  Lord  Gaims  in  TiUey  v.  Thoraas  (w). 
He  says,  at  page  67 : — 

"  A  Court  of  Equity  will  relieve  against  and  enforce  specific  performance,  not- 
withstanding a  failure  to  keep  the  dates  assigned  by  the  contract,  either  for  com- 
pletion, or  for  the  steps  toward  completion,  if  it  can  do  justice  between  the  parties, 
and  if  (as  Lord  Justice  Turner  said  in  Boherts  v.  Berry  (x)  there  is  nothing  in  the 
*  express  stipulations  between  the  parties,  the  nature  of  the  property,  or  the 
surrounding  circumstances,*  which  would  make  it  inequitable  to  interfere  with 
and  modify  the  legal  right.  This  is  what  is  meant,  and  all  that  is  meant,  when 
it  is  said  that  in  equity  time  is  not  of  the  essence  of  the  contract." 

In  the  present  case  His  Honour  the  Primary  Judge  appears  to 
have  based  his  judgment  chiefly  upon  the  conclusion  at  which  he 
arrived  that  time,  in  which  the  defendants  were  to  obtain  posses- 
sion of  a  portion  of  the  premises  sold  to  them  by  the  plaintiffs, 
was  of  the  essence  of  the  contract.  That  is  involved  in  that  part 
of  his  judgment  where  he  says : — 

'*  But  I  would  say  on  the  whole  that  the  vendors  were  bound  at  once  to  make 
an  option  between  the  two  houses  to  be  sold,  procure  a  surrender,  absolute  or 
conditional,  at  any  cost,  and  be  prepared  to  give  possession  instarUer  on  the 
purchase-money  being  paid ;  but  might,  of  course,  back  off  and  stand  damages." 

That  I  understand  to  be  a  decision  that  in  this  contract  a  par- 
ticular time  is  of  the  essence  of  the  contract.     I  say  a  particular 
{w)  L  R.,  3  Ch.  61.  (x)  3  De  G.  M.  &  G.,  284;  22L. J.  (Oh.)  398. 
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time,  because  there  are  several  points  of  time  mentioned  which 
are  unquestionably  not  of  the  essence  of  the  contract.  That  passage 
seems  to  point  to  the  conclusion  that  the  particular  time  of  the 
payment  of  the  purchase-money,  or  of  the  purchaser's  willingness 
to  pay  the  balance  of  the  purchase-money,  was  the  time  which,  by 
the  terms  of  this  contract,  is  made  of  the  essence  of  the  contract 
I  think  that  that  is  a  right  decision,  and  I  think  it  is  supported 
by,  and  comes  within,  two  of  the  three  grounds  mentioned  in 
this  proposition  of  Lord  Cairns  as  to  determining  whether  time 
is  of  the  essence  of  the  contract :  namely,  the  express  terms 
of  the  contract  itself,  and  the  circumstances  surrounding  the 
contract. 

The  contract  was  made  on  the  18th  August  1885.  Before  and 
at  that  time,  the  defendants  were  anxious  to  open  a  branch 
bank  in  Bourke-street,  and  that  fact  was  communicated  to  the 
agent  of  the  plaintiffs  who  effected  the  sale  to  the  defendants.  It 
appears  also  that  there  were  rumours  at  the  same  time  that 
another  bank — the  name  of  which  was  not  known — was  proposing 
to  open  a  branch  bank  in  the  same  locality ;  and  it  is  abundantly 
dear  upon  the  evidence  that  that  was  a  circumstance  operating 
on  the  minds  of  the  defendants  in  reference  to  the  intention  which 
they  then  had  of  opening  a  branch  bank  in  the  locality.  Indeed 
it  would  almost  seem  that,  when  they  discovered  that  they  could 
not  anticipate  the  opening  of  the  competing  branch  bank,  that 
motive  was  removed,  and  they  had  no  desire  to  continue  to 
act  upon  the  intention  which  they  originally  entertained. 

Under  those  circumstances,  it  was  evidently  of  great  impor- 
tance to  the  defendants  to  obtain  actual  possession  of  the 
premises  at  an  early  date ;  and  it  was  highly  probable,  therefore, 
that,  in  any  contract  for  that  purpose  at  that  time,  in  that 
place,  they  would  be  disposed  to  insist  on  making  time  for 
actual  possession  of  the  premises  of  the  essence  of  the 
contract. 

Now  look  at  the  contract.  As  originally  prepared,  no 
doubt  by  the  plaintiffs,  it  did  not  contain  the  tenth  con- 
dition, and  the  provisions  with  regard  to  time  were  contained 
in  the  second  and  third  conditions.  By  the  former,  the  pur- 
chasers  were   to   complete   their   purchase  within  twenty-one 
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days,  but  they  should  be  entitled  to  possession  of  the  property  or 
to  the  receipt  of  the  rents  and  profits  thereupon,  and  calculated 
from  their  acceptance  in  writing  of  the  title  thereto  and  pay- 
ment of  the  balance  of  the  purchase-money;  and  such  rents  and 
profits  and  all  outgoings  should,  if  necessary,  be  apportioned  be- 
tween the  vendors  and  the  purchasers  for  the  purpose  of  this 
condition. 

Now,  it  is  quite  plain  that  that  provision  would  not  make  time 
of  the  essence  of  the  contract ;  and  it  is  abundantly  plain,  from 
this  and  the  last  paragraph  of  the  third  condition,  that  it  was 
not  intended  that,  in  this  stipulation,  time  should  be  of  the 
essence  of  the  contract.  The  second  condition  was  not  intended 
to  include  that  the  time  or  times  mentioned  in  it  should  be  of  the 
essence  of  the  contract.  It  says  that  the  purchaser  shall  be 
entitled  to  possession — i.e.,  actual  or  constructive  possession— as 
soon  as  he  accepts  the  title  and  pays  the  purchase-money,  even 
before  the  expiry  of  twenty-one  days.  The  clause  then  goes  on: 
— "  And  if  from  any  cause  whatsoever  the  purchase  shall  not  be 
completed  at  the  time  above  specified,  the  purchasers  shall  pay 
interest  on  such  part  of  the  purchase-money  as  shall  be  overdue, 
at  the  rate  of  10{.  per  cent,  per  annum  from  that  time  to  the 
time  of  completion/'  That  was  an  additional  clause  highly 
favourable  to  the  vendors;  indeed  the  whole  of  the  clause  is 
largely  favourable  to  them ;  they  are  to  get  rents  and  interest  at 
a  high  rate.  By  this  provision,  the  defendants  would  not  get 
that  which  I  have  no  doubt  they  essentially  desired,  viz.,  actual 
possession. 

It  appears  that  two  out  of  these  three  houses  were  actually 
necessary  to  carry  out  their  object  The  centre  one  was  in  the 
possession  of  the  vendors,  and  could  be  given  up,  but  one  of  the 
other  adjoining  ones  was  necessary,  and  that  clause  would  not 
give  them  it  immediately.  Accordingly,  we  find  that  the  defend- 
ants refused  to  accept  this  provision  as  satisfactory;  and  it 
appears  that  their  manager  expressly  desired  his  solicitors  to 
introduce  into  the  contract  the  provisions  contained  in  con- 
dition (10).  Now  condition  (10)  provides  expressly  for  what 
the  defendants  appear  to  have  wanted.  They  wanted  actual 
possession  of  two  of  the  buildings,  which  adjoined  one  another ; 
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but,  in  order  to  get  possession  of  two,  it  was  absolutely  necessary 
that  one  of  the  tenants  should  be  put  out,  and  the  condition 
only  provides  that  the  vendors  will,  within  twenty-one  days 
from  the  day  of  sale,  obtain  possession — not  make  an  agreement 
for  possession  which  might  be  broken — but  obtain  possession  of 
one  of  the  said  buildings  which  adjoined  the  centre  one. 

I  read  this  10th  condition  of  sale  as  in  addition  to,  and  by  way 
of  control  of,  the  2nd  condition.  That,  in  addition  to  the  pro- 
vision that  possession,  actual  or  constructive,  of  all  should  be  given 
at  any  time  after  payment  of  the  balance  of  the  purchase-money, 
the  vendors  were  to  be  bound  to  deliver  actual  possession 
of  two  of  the  houses  not  later  than  the  twenty-one  days  after 
the  sale,  provided  the  purchaser  should  then  be  willing  to  accept 
the  title,  and  pay  the  balance  of  the  purchase-money ;  and  that 
at  twenty-one  days  from  sale  or  any  reasonable  time  thereafter, 
the  purchasers  were  absolutely  entitled  to  obtain  actual  posses- 
sion of  these  two  houses,  on  payment  of  the  purchase-money  and 
acceptance  of  title.  In  fact  the  words  of  the  judgment  that  "the 
vendors  were  bound  at  once  to  make  an  option  between  the  two 
houses  to  be  sold,  procure  a  surrender  absolute  or  conditional 
at  any  cost,  and  be  prepared  to  give  possession  instanter  on  the 
purchase-money  being  paid,"  are  in  my  opinion  coiTcct. 

I  think  therefore  that  that  is  a  clause  in  the  contract  in  which 
time  for  this  particular  thing  is  made,  by  the  terms  of  the  con- 
tract itself,  of  the  essence  of  the  contract,  and  that  that  is  clearly 
shown  to  be  the  meaning  and  effect  of  the  contract,  by  the  evi- 
dence of  extrinsic  circumstances ;  for,  in  this  particular  case,  parol 
evidence  is  admissible  to  show  the  relations  between  the  parties 
at  the  time  they  made  this  contract. 

It  has  been  suggested  that  there  has  been  no  proof  that  the  pur- 
chaser accepted  the  title  in  writing.  I  do  not  know  whether  that 
argument  is  open  to  the  plaintiffs  at  this  stage.  I  do  not  think 
it  is.  But,  even  if  it  were,  I  think  it  is  erroneous  to  contend 
that  there  is  no  evidence  that  the  title  was  so  accepted.  The 
letter  of  the  defendants'  solicitor  of  the  10th  October  necessarily 
implies  it,  and  it  is  not  questioned  or  denied.  Therefore  upon 
this  ground,  which  is  the  principal  ground  relied  on  in  the  judg- 
ment, I  think  the  learned  judge  was  clearly  right. 


p.  c. 

18S6 

SpRioa 

V, 

The 

English, 

Scottish  and 

AaSTBALIAN 

Chartered 
Bank. 


Digitized  by  VjOOQIC 


506 


SUPREME  COURT:  VICTORIA. 


[V.L.R. 


F.  C. 

1886 

Sfbioo 

V. 

The 

English, 

Scottish  and 

Australian 

Chartbrsd 

Bank. 


He  has,  however,  proceeded  to  deal  with  the  case  outside 
that  view.  As  I  understand  this  judgment,  he  thinks  that,  apart 
from  this,  this  action  should  be  dismissed,  and  specific  perform- 
ance refused.  In  the  latter  part  of  his  judgment  he  examines  the 
facts ;  and  undoubtedly,  if  time  be  not  of  the  essence  of  the  con- 
tract, the  acts  of  the  parties  are  a  subject  which  the  Court  can 
properly  be  called  on  to  consider  in  determining  whether  relief 
should  be  granted  or  not.  Bothpartiescertainly  wereguilty  of  delay. 
The  purchasers  delayed  for  a  considerable  time  to  investigate  a 
matter  of  the  greatest  importance,  namely  of  title  to  a  portion  of 
the  land.  The  vendors  having  got  extraordinarily  favourable 
terms  certainly  neglected  to  take  reasonable,  proper  and  effective 
steps  in  order  to  enable  themselves  to  fulfil  their  contract.  It  is 
true  they  proposed  an  arrangement  with  the  tenant  to  go  out, 
whether  it  was  binding  or  not  I  think  does  not  clearly  appear, 
but  they  took  no  further  steps  to  obtain  actual  possession,  and 
they  continued  to  receive  the  rent;  and  when  they  wanted  to  get 
actual  possession,  they  found  that  the  tenant  resisted  ;  that  was 
the  origin  of  their  difficulty. 

Then  the  parties  come  together,  and  I  must  say  that  this 
meeting  of  15th  October  presents  to  my  mind  an  aspect  of  the 
case  distinct  from  that  of  the  learned  judge,  and  which  inclines 
me,  even  apart  from  the  question  of  time  being  of  the  essence  of 
the  contract,  to  think  the  decision  was  correct.  Both  parties 
delay  and  are  in  default  to  a  certain  extent.  At  the  instance  of 
the  plaintiffs,  who  urge  at  that  time  a  speedy  settlement,  a  time 
is  appointed  for  the  specific  purpose  of  completing  the  contract, 
and  we  all  know  what  that  means — the  deeds  are  to  be  executed, 
the  money  paid ;  both  parties  agree  that  they  will  meet  on  the 
15th  October  for  the  specific  purpose  of  completing  this  contract 

Now  I  should  say  that  both  parties  intended  to  complete 
the  contract  on  that  day,  and  that  it  was  their  intention 
that  the  time  for  completing  was  not  to  be  extended  beyond  that 
day.  Before  the  meeting,  the  plaintiffs  made  a  discovery  which 
affected  their  position, viz.,  that  the  tenant  would  not  go  out;  then 
they  did  not  try  to  put  an  end  to  the  tenancy,  but  attended  the 
meeting,  and  were  unable  to  do  that  which  they  had  called  the 
meeting  to  do — to  give  actual  possession  of  one  of  the  two 
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buildings.  The  other  side  I  think  attended  at  the  meeting  in 
order  to  avail  themselves  of  that — ^I  do  not  know  that  there  was 
anything  reprehensible  in  that.  I  think  either  party  might  say 
I  come  here  to  insist  on  getting  my  rights  under  this  contract. 
The  defendants  were  in  a  position  to  do  that,  the  plaintiffs  were 
not,  and  I  think  the  defendants  legally  and  equitably  were  entitled 
to  declare  the  contract  off.  It  is  quite  evident  that  the  agree* 
ment  made  with  Mr.  Brown  might  share  the  same  fate  as  the 
agreement  made  with  the  other  tenant.  I  think  that,  in  every 
aspect  of  this  case,  the  appeal  should  be  dismissed  with  costs. 
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WiLUAHS,  J.  The  first  and  most  material  question  to  arrive 
at  a  decision  upon  in  the  present  suit  is — ^What  is^the  position  of 
the  parties  to  it  under  the  contract  of  the  18th  August?  I 
entirely  yield  to  the  authority  of  the  cases  cited  by  counsel  for 
the  appellants :  Webb  v.  Hughes  (y);  Patridc  v.  MUner  (z);  WeUa 
y.  MaxtveU  (a)  ;  but,  in  my  opinion,  those  authorities  do  not 
oonclttde  the  case  now  before  us.  The  conditions  of  this  contract 
are  essentially  different  from  the  conditions  of  the  contracts  in 
the  eases  cited. 

Undoubtedly  those  cases  show  that  the  stipulation  in 
condition  (2),  that "  the  purchaser  shall  complete  his  purchase 
within  twenty-one  days,"  does  not  make  the  performance  of  that 
aet  within  that  time,  of  the  essence  of  the  contract,  particularly 
having  regard  to  the  proviso,  "  if  from  any  cause  whatsoever  his 
pmehase  shall  not  be  completed  at  the  time  above  specified,"  &c.; 
and  also  may  show,  though  certainly  this  is  open  to  grave  doubt, 
that  the  stipulation  in  condition  (10),  that  ''  the  vendor  will 
within  twenty-one  days  obtain  possession  of  one  of  the  said 
buildings,  &c.,"  does  not  require  that  that  act  shall  be  performed 
obsolvMy  and  at  aU  events  within  that  period  of  time.  But  this, 
it  appears  to  me,  is  as  far  as  those  authorities  go,  so  far  as  they 
affect  the  present  case. 

Condition  (2)  of  the  contract  now  in  question,  is  to  my  mind 
essentially  different  from  the  conditions  of  the  contracts  in  the 
cases  cited.    Condition  (2)  manifestly,  I  think,  leaves  the  pur- 


(y)  LR.,  10  Eq.  281 ;   39  L.J.  (Ch.) 
S06. 


(z)  2  C.P.D.  342  ;  46  L.  J.  (C.P),  537. 
(a)  32  Beav.  408. 
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chaser  at  large  as  to  the  time  within  which  to  complete  the 
purchase,  as  long  as  he  does  so  within  a  reasonable  time ;  but  so 
doing,  provides,  it  appears  to  me,  in  the  most  express  terms,  that 
whenever  (within  a  reasonable  time  of  course)  the  purchaser  shall 
be  prepared  to  complete,  he  should  then  be  entitled  to  get  posses- 
sion. It  is  contended,  however,  by  counsel  for  the  plaintiiFs,  that 
to  construe  the  clause  I  have  referred  to  in  that  way,  would  be 
virtually  to  make  the  period  of  twenty-one  days  for  the  obtaining 
possession  of  one  of  the  buildings  mentioned  in  condition  (10),  as 
the  essence  of  the  contract.  It  is  quite  possible  that,  as  to  the 
vendors  obtaining  possession  of  one  of  the  buildings,  the  time 
specified  may  be  of  the  essence  of  the  contract,  but  it  appears  to 
me  that  whether  this  particular  portion  of  condition  (10)  has  this 
effect  or  not  is  comparatively  immaterial ;  for,  whatever  may  be 
the  effect  of  condition  (10)  as  to  obtaining  possession  of  one  of 
the  buildiugs,  I  think  that,  as  to  giving  actual  posaesaion  of  tvso 
of  the  buildings,  it  does  not  bind  the  vendors  absolutely  and  at 
all  events,  to  give  possession  of  two  of  the  buildings  within  the 
twenty-one  days.  What  is  its  effect,  then,  as  to  giving  either 
possession,  or  actual  possession,  and  how  does  it  affect  the  stipula- 
tion I  have  already  referred  to  as  to  the  purchaser's  right  to  get 
possession  upon  payment  of  the  balance  of  the  purchase-money  ? 

I  think  condition  (10)  not  only  does  not  clash  with  what  I 
consider  to  be  the  express  provision  of  condition  (2)  as  to  pos- 
session being  given  concurrently  with  completion  of  the  purchase, 
but  that  it  harmonises  in  a  very  clear  and  satisfactory  manner 
with  condition  (2).  The  effect  of  condition  (10)  as  to  giving 
possession,  reading  it  with  condition  (2),  is  to  my  mind  this :  the 
purchasers  shall,  whenever  (within  a  reasonaUe  time)  they  are 
prepared  to  complete,  be  then  entitled  to  possession  of  the  whole 
property  purchased,  but  as  to  two  of  the  buildings  (to  be  adjoin- 
ing) they  shall  be  given  by  the  vendors  a4stual  possession. 

If  it  should  so  turn  out  that  the  purchasers  were  ready  to 
complete  on  the  21st  day,  the  vendors  were  bound,  I  think,  then 
to  be  prepared  to  give  poaaeaaion  of  all,  and  actual  possession  of 
two.  If,  however,  the  purchasers  were  not  then  ready,  then  the 
vendors  were  to  be  ready  to  give  such  possession,  whenever 
the  purchaser,  within  a  reasonable  time  thereafter,  should  be 
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ready  to  complete.  I  think  this  is  the  correct  construction  of  the 
contract,  and,  it  will  be  observed,  I  take  this  view  upon  the 
terms  of  the  contract  itself  and  without  reference  to,  or  calling 
in  aid,  circumstances  dehors  the  contract. 

I  am  at  liberty,  however,  upon  these  stipulations  as  to  time 
in  a  contract  of  this  kind,  to  look  at  the  circumstances  surround- 
iQg  it.  From  the  evidence  it  appears  that  the  defendants  were 
most  anxious,  before  and  at  the  date  of  the  execution  of  the  con- 
tract (whatever  may  have  been  their  state  of  mind  afterwards), 
to  secure  possession  of  the  whole  property,  and  actual  pos- 
session of  two  of  the  buildings  at  as  early  a  period  as  possible, 
for  the  pui*pose  of  starting  a  branch  bank  in  Bourke-street,  and 
in  that  respect  to  anticipate  similar  action  on  the  part  of  other 
banking  institutions,  and  of  this  the  plaintiffs  were  cognisant ; 
farther,  it  is  important  to  observe  not  only^that  condition  (10) 
is  not  one  of  the  printed  conditions  of  contract,  and  that  it  is 
the  only  one  which  is  inserted  in  manuscript,  but  also  that  it 
was  so  inserted  by  the  express  desire  of  the  manager  of  the 
defendant  bank,  Mr.  Tyssen,  and  that  the  contract  would  not 
have  been  executed  without  its  insertion.  In  his  evidence  he 
states  "  the  10th  condition  was  specially  put  in  the  contract  by 
my  desire,  the  bargain  was  not  to  be  made  without  that 
condition." 

These  circumstances,  taken  in  connection  with  requisition  (2) 
aod  the  vendors'  reply  thereto,  fortify,  it  appears  to  me,  very 
strongly  the  view  I  have  taken  upon  the  terms  of  the  contract  itself. 
If  that  view  be  correct,  then  it  follows,  that,  when  on  the  15th 
October  the  defendants,  the  purchasers,  were  ready  to  complete, 
plamtiffs,  the  vendors,  should  have  been  ready  to  give  possession 
of  the  property  purchased,  that  possession,  as  to  two  of  the 
buildings,  to  be  a^iial  possession.  This  the  vendors  were 
admittedly  not  ready  to  do.  If  not,  they  were  the  parties  clearly 
in  default ;  they  had  broken  the  contract  they  had  made  with 
defendants  in  its  most  material  and  essential  part.  They  allow 
a  substantial  period  of  time  to  elapse  without  making  any 
adequate  or  reasonable  effort  to  put  themselves  into  a  position  to 
fulfil  their  part  of  their  contract ;  and  further,  being  wrong- 
doers, yet  keeping  the  purchasers  rigidly  to  their  part  of  the 
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contract,  they  make  no  adequate  or  reasonable  offer  of  amends,  of 
reparation,  or  of  compensation.  The  suitor,  who  asks  for  relief, 
is  the  party  who  has  committed  a  manifest  breach  of  the  most 
material  and  essential  part  of  the  contract ;  and  it  is  certainly 
most  unusual  for  a  Court  of  Equity  to  give  such  a  suitor  such 
relief,  unleaa  he  can  satisfy  the  Court  that  the  circumstances 
which  led  to  or  caused  the  failure  on  his  part  were  of  so  special 
or  extraordinary  a  nature  as  to  fairly  and  legitimately  excuse 
the  default.  Even  in  that  case  the  Court  would  only  grant  the 
relief  if  at  the  same  time  they  could  do  full  and  complete  justice 
to  both  parties.  How  can  we  say  that,  under  the  circumstances 
of  the  present  case,  the  learned  Primary  Judge  was  wrong  in 
refusing  to  give  the  vendors  the  relief  they  sought.  In  my 
opinion,  his  decision  was  perfectly  right.  The  appeal  must  be 
dismissed  with  costs. 


Kerferd,  J.  I  rest  my  judgment  on  the  construction  of  the 
contract,  and  the  view  I  take  disentitles  the  plaintiffs  to  the  relief 
they  seek.  The  construction  I  place  on  the  contract  is  this :  The 
pluntiffs  had  three  shops  to  sell,  and  the  defendants  wished  to 
purchase  them,  and  agreed  as  to  the  price,  and  the  plainti£Es  dic- 
tated their  own  terms  which  were  partly  accepted  but  with  the 
qualification  or  modification  which  is  contained  in  condition  (10) 
of  the  contract.    Condition  (2) 


"  The  purchaser  shall  complete  his  purchase  within  twenty-one  days,  but  he 
shall  be  entitled  to  the  possession  of  the  property,  or  to  the  reoeipt'c^  rents  and 
profits  thereof,  upon  and  calculated  from  his  acceptance  in  writing  of  the  por- 
ohase-money." 

Now  I  would  read  condition  (10)  as  a  proviso  to  that  oontdned 
in  the  first  part  of  condition  (2).  In  fact  the  2nd  condition  is 
controlled  to  that  extent  by  condition  (10).  The  purchasers  say 
we  accept  those  terms  with  this  condition  that  you  will  put  your- 
self in  a  position,  during  the  twenty-one  days,  to  give  us  actual 
possession — not  constructive  possession — of  two  of  those  build- 
ings which  adjoin  each  other ;  and  Mr.  Tyssen  and  Sir  Qeoige 
Verdon  state  the  reasons  for  that,  viz.,  that  the  purchase  was  in- 
tended to  open  a  branch  bank  there ;  that  was  their  object,  and 
two  adjoining  shops  were  necessary  for  that  purpose — the  third 
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apparently  not  being  an  immediate  necessity.  Under  condition 
(2)  the  time  is  made  elastic,  the  purchasers  need  not  complete 
within  twenty-one  days,  and  provision  is  made  that,  in  the  event 
of  the  purchasers  not  doing  so,  the  vendors  are  to  have  10  per 
cent,  interest  on  the  balance  of  the  purchase-money.  The  10th 
condition  then  provides  that  the  vendors  are  to  obtain  possession 
of  the  shops,  one  vacant  and  one  to  be  made  vacant,  so  as  to  be 
able  to  give  the  purchasers  actual  occupation,  as  a  compensation 
for  which  the  purchasers  give  them  10  per  cent,  interest  on  the. 
purchase-money.  But  the  vendors  seek  to  get  the  rents  and 
profits  as  long  as  they  can,  as  well  as  the  interest,  and  make  no 
substantial  efifort  to  get  vacant  possession  of  the  second  shop,  nor 
offer  to  waive  interest,  In  fuct,  as  the  learned  Primary  Judge 
says,  no  efifort  was  made  by  the  vendors  to  meet  the  purchaser  in 
a  way  which  would  have  been  equitable.  The  whole  of  the  pro- 
visions, with  the  exception  of  condition  (10),  were  framed  by  the 
v^dors,  and  they,  having  accepted  that  condition,  were  limited 
to  the  twenty-one  days  to  secure  possession  of  those  two  shops. 

That  that  was  the  intention  of  the  parties,  is  shown  by  the  fact 
that  there  is  no  provision  made  as  to  what  the  vendors  are  to  do 
if  they  do  not  complete  the  contract  within  the  twenty-one  days, 
or  such  further  time  as  the  purchasers  might  wish  to  complete  the 
purchase.  As  a  matter  of  fact  they  receive  rents  and  profits  and 
interest. 

There  was  one  argument  addressed  to  the  Court  which  pressed 
me  very  much,  that  the  defendants  had  not  accepted  the  title 
in  writing,  and  therefore  had  not  entitled  themselves  to  demand 
possession.  I  can  quite  understand  that  that  would  be  a  very 
serious  difiSculty,  but  I  think  with  my  brother  Higinbotham,  that 
there  was  an  acceptance,  and  though  not  expresssed  in  so  many 
terms  in  writing,  still  it  was  accepted  in  writing;  except  for  these 
grounds,  I  concur  with  the  judgment  of  the  Court 
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TrwUe — Marriage  uUlement—UnatUhorisi 
metUs  increasing  value  of  settled  propet 
2.  authorised  investment  oj  settled  funds- 

Appeal, 

Where  a  marriage  settlement  allows  in\ 
with  the  comment  in  writing  of  a  party  bei 
actual  assent  not  in  writing  is  sufficient  to 
10.  A  husband  having  a  reversionary  interes 
by  the  trustee  to  make  investments  of  the 
in  writing,  may  be  held  liable  as  if  a  co-tn 

Where  the  proceeds  of  unauthorised  in 
provements  of  part  of  the  settled  propert] 
expenditure  as  far  as  it  has  increased  the  v 

Where  the  Full  Court,  on  appeal,  substa 
from,  it  will  not,  without  very  strong  reas< 
judge  in  awarding  costs. 

Action  for  the  administration  c 
By  an  indenture,  dated  1st  Ji 
defendant,  Francis  Ross  Mitchison 
Sophia  Margaret  Eliza  Mitchison  ( 
part,  and  the  defendant,  Richard 
part,  being  a  settlement  in  consi 
marriage  of  the  parties  thereto 
Francis    Ross    Mitchison    grante< 
street,    Ballarat,   to    Richard    H( 
permit    the   wife    to    receive    th 
her    life    for    her     separate    use, 
pation,  and,  after  her  death,  upo 
life;    and,  after  the  death  of  th( 
children,  as  the  husband,  or  wife,  o 
and,  in  default  of  appointment, 
trustee,  with  the  consent  in  writii 
the  survivor,  to  sell    the  lands 
invest  the  purchase-money  in  the 
until  such  purchase,  in  the  invest 
with  respect  to  the  moneys  of 
the    husband  also    assigned   to  i 
life    for   2000{.;    and  the  wife 
moneys  to  which  she  was  entitL 
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;    hers    in    trust    to    invest   the    same   with    mo 
►n  mortgage  of  lands  in  Victoria  or  England,  or 

public,  State  or  Qovemment  funds,  or  stock  of 
land,  or  on  such  other  securities  as  should  be  ^ 
e  approved  of  and  consented  to,  both  by  the  ^ 
1,  and  with  such  consent  from  time  to  time  to 
)e  the  mortgages,  stock,  funds  and  securities, 
iild  reasonably  require,  and  should  stand 
bhe  above  trusts.  The  marriage  took  place 
execution  of  the  settlement,  and  there  were 
kge  two  children,  the  plaintiffs,  Sophia  Margaret 
[son  and  Percy  James  Colquhoun  Mitchison, 
)re  infants.  The  defendant  Bullock  received 
sys  of  the  wife,  and  about  6002.  on  the  sale  of  a 
perty  in  Lydiard-street,  Ballarat,  and  invested 
onies  in  the  purchase  of  a  house  and  land  at 
Etlance  of  the  moneys  was  from  time  to  time 

the  husband  for  the  purpose  of  investment; 
bought  mining  shares  in  his  own  name  with 

rest  on  mortgage,  taking  the  security  in  his 

if  claim  of  the  wife  and  children  submitted  that 
hargeable  with  all  monies  received  by  him,  as 
e,  and  that  the  trustee  should  be  charged  with 
ned  administration  of  the  trusts  of  the  settle- 
1  inquiries  as  to  all  dealings  by  the  trustee  and 

,  Mitchison  and  Bullock,  delivered  separate 
3ged  that  the  1050i.  was  invested  with  the 
bchison,  and  that,  though  she  had  not  expressly 
:her  investments,  she  had  knowingly  acquiesced 
years. 

5  plaintiffs — The  action  is  by  the  tenant-for-life 
int  and  the  remaindermen,  to  have  made  good 
>  the  settled  property  incurred  by  the  trus- 
rity,  placing  the  funds  under  the  control  of  the 
Lsband,  who  has  been  made  a  defendant,  on  the 

KE 
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M0LE8W0RTH,  principle  laid  down  in  Koebcke  v.  Middlemisa  (a),  that,  where  a 
person  receives  trust  money  knowing  it  to  be  such,  he  comes 
under  the  responsibilities  of  the  trust  On  the  proper  construe- 
iTCHisoN  ^j^^  ^1  ^j^^  settlement,  the  consent  in  writing  of  the  wife  was 
Bullock.  necessary  to  enable  the  trustee  to  speculate  with  the  trust  monies 
&s  he  and  her  husband  did.  Her  consent  in  writing  was  obtained 
to  the  earlier  investments,  so  that  the  trustee  and  husband  then 
placed  the  same  eonstr4iction  upon  the  settlement  as  the  plainti£& 
now  contend  for. 

Topp,  for  the  trustee — ^The  suit  is  most  unfair  as  regards  Mrs. 
Iditchison,  for  she  has  known  of  and  consented  to  the  trustee's 
dealings  during  a  period  of  twenty-one  years.  In  these  circum- 
stances, the  Court  will  regard  the  other  plaintiffs  who  are  joined 
with  her,  in  the  same  light — ^at  all  events  as  to  disallowing  them 
costs,  as  in  Lane  v.  Loughnan  (6).  A  verbal  consent  by  the  wife 
to  the  investments  is  all  that  is  required  under  the  settlement, 
and  that  has  been  given  in  every  case,  or,  if  not  actually  given, 
has  been  inferentially  so  given,  as  she  was  aware  of  all  the  deal- 
ings with  the  estate,  and  acquiesced  in  them.  The  plaintiffs  at 
all  events  cannot  take  back  the  properties  without  allowing  for 
permanent  improvements  to  them.  In  Droop  v.  Colonial  Bcmk  (c) 
the  form  of  inquiry  was  as  to  buildings  and  improvements,  to  the 
extent  of  the  present  increase  in  the  value  of  the  land  by  the 
buildings  and  improvements. 

Higgins,  for  the  defendant  Mitchison — ^The  defendants  do  not 
claim  for  ordinary  repairs,  but  for  improvements  so  far  as  they 
have  made  the  estate  more  saleable,  as  in  Droop  v.  Colonial 
Bank  (d),  and  that  is  only  reasonable,  for  he  who  claims  equity, 
must  do  equity.  Besides,  it  is  the  ordinary  rule  that  beneficiaries 
shall  not  be  allowed  back  their  property  without  making  allow- 
ances for  improvements  :  Lewin  on  Trusts  (8th  ed.),  491.  If  the 
Court  should  come  to  the  conclusion  that  Mrs.  Mitchison  acquiesced 
in  these  investments,  so  that  there  is  a  good  defence  against  her, 
on  the  principle  laid  down  in  Lane  v.  Loughnan  that  would  be 

(a)  Ante  Vol.  XI.,  472.  (c)  Ante  Vol.  VL,  Eq.  228. 

(6)  Ante  Vol.  VII.,  Eq.  19.  (d)  Antt  Vol.  VH.,  Eq.  71. 


Digitized  by  VjOOQIC 


r 


VOL.  xn.] 


XLIX  &  L  VICT. 


s  good  defence  against  the  other  plaintiffs  who  are  joined  with 
her.  If  a  number  of  plaintiffs  sue  by  a  plaintiff  who  is  personally 
prednded  from  suing,  the  suit  cannot  proceed :  Burt  v.  British 
Nation  Life  Assurance  Association  (e). 

a'Beckett,  in  reply — The  infant  plaintiffs  ought  not  to  be  affected 
by  the  fact  that  Mrs.  Mitchison  is  made  a  co-plaintiff  with  them, 
even  if  she  did  wrong;  but  in  fact  she  was  blameless,  for  she 
trusted  entirely  to  her  husband.  The  claim  made  by  the  defen- 
dants for  improvements,  is  contrary  to  law  and  principle: 
Lewin  on  Trvsts{Sth  ed.)  907;  WHes  v.  Oresham  (/).  The  prin- 
ciple laid  down  in  Droop  v.  Colonial  Bank,  was  that  the  Court 
would  not  interpose  to  take  property  from  one  person  and  give 
it  to  another,  unless  he  were  allowed  for  improvements.  But  in 
this  case  the  property  already  belongs  to  the  plaintiffs,  while 
the  husband  has  had  the  benefit  of  the  rents  and  profits. 

Cur,  adv.  vult 
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HoLESWORTH,  A.C.  J.  Upon  the  marriage  of  the  defendant,  F. 
Boss  Mitchison,  in  Scotland  in  1864,  with  the  plaintiff, 
Mrs.  Sophia  M.  E.  Mitchison,  properties  were  conveyed  to 
the  defendant,  Mr.  Bullock,  as  trustee,  the  property  being 
house  and  land  of  the  defendant  Mitchison,  at  Ballarat,  and 
a  policy  of  insurance  effected  on  his  life,  and  property  o£  the 
plamtiff  ultimately  reduced  to  money,  upon  trust  for  the  wife's 
separate  use  for  life,  then  to  her  husband  for  life,  remainder  to 
children.  Amongst  the  provisions  of  this  settlement,  as  to  the 
^•ife's  property,  weife  trusts  to  call  in  and  receive  the  said  funds, 
and  to  invest  the  same,  with  the  consent  in  writing  of  the  wife 
and  husband,  or  the  survivor,  in  the  name  of  the  trustee,  on 
mortgage  of  lands,  &c.,  in  Victoria  or  England,  &c.,  or  in  the  pur- 
chase of  public.  State,  or  Government  funds,  or  stock  of  the  Bank 
of  England,  "  or  on  such  other  securities  as  shall  be  from  time  to 
time  approved  of  and  consented  to  by  both  the  wife  and  husband, 
and,  with  such  consent  and  at  such  discretion  as  aforesaid,  from 
time  to  time  vary  and  transpose  the  said  mortgage,  stock,  funds, 

W  4  De  G.  &  J.,  158 5.28  L. J.  (Ch.),  731.      (/)  2  Drew  268;  23  L. J.  (Ch.)  667. 
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and  securities  as  occasion  shall  reasonably  require,  and  shall  si4Uid 
possessed  in  trust  for  the  separate  use  of  the  wife  for  Uf e/'  &c. 

What  was  actually  done  in  the  matter  was  that  investments 
were  made  at  first  with  the  written  consent  of  the  husband  and 
wife,  some  on  mortgage,  some  in  purchasing  shares  of  mining 
companies.  Some  money  was  expended  in  lasting  improvements 
of  the  Ballarat  property,  and  in  purchasing  other  .property  at 
Hawthorn;  but  when  the  first  investments  on  mining  shares 
were  called  in,  subsequent  investments  in  mining  shares  were 
made  by  the  husband  alone  in  his  name,  and  sometimes  in  the 
name  of  dummies  to  avoid  responsibility,  without  any  interference 
of  the  trustee. 

With  some  doubt  I  have  come  to  the  conclusion  that  the  written 
consent  of  the  wife  was  not  necessary. 

As  a  witness  she  stated  she  was  ignorant  of  all  things  done,  as 
to  some  of  which  she  was  confronted  by  her  own  written 
consents.  I  think  that  she  was  perfectly  aware  of,  and  consent- 
ing to,  the  expenditure  in  improvements  and  the  first  investments 
in  mining  shares,  and  of  the  proceeds  of  them  coming  to  her 
husband  s  hands,  and  generally  that  he  was  employing  funds  at 
his  discretion  in  mining  speculations;  and  her  acquiescence  lasted, 
I  think,  for  more  than  ten  years. 

As  to  the  improvements  on  the  Ballarat  property,  I  think  the 
defendants  should  have  credit,  on  the  principle  in  Droop  v. 
Colonial  Bank  (g),  for  the  money  expended,  only  so  far  as  the 
property  was  increased  in  value  by  it. 

The  action  is  by  the  wife  and  infant  children,  by  a  next  friend 
against  the  husband  and  Bullock,  the  tnistee.  Bullock  allowed 
the  funds  to  be  taken  altogether  out  of  his  control,  and  mixed  with 
the  husband's  own  money.  Both  should  be  liable  for  loss  of  the 
capital  by  those  gambling  speculations,  even  though  she  was 
generally  aware  of  what  was  being  done.  I  can  only  direct 
accounts,  stating,  so  far  as  I  can,  the  principle  upon  which  I 
think  they  should  be  taken. 

**  Refek  to  the  Chief  Clerk  to  take  an  account  of  the  trust,  of  aU  dealings  of  the 
defendant  Richard  Henry  Bullock  as  a  trustee  of  the  settlement  of  Ist  June  1864; 
also,  an  account  of  all  dealings  of  the  defendant  Francis  Ross  Mitchison  with. 

(g)  Ante  Vol.  VI.,  Eq,  228. 
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istate,  corpus  and  income  which  came  to  his  hands.  Declare 
illock  is  responsible  for  the  dealings  of  the  defendant  Francis 
.  the  said  Francis  Ross  Mitchison  is  responsible  for  his 
bhe  trustee.  Declare  that  the  defendants  are  not  responsible 
ments  made  pursuant  to  the  consents  of  the  plaintiff,  Sophia 
id  15th  November  1864,  21st  November  1864, 16th  February 
),  4th  October  1871,  but  are  responsible  for  losses  on  invest- 
e  discretion  of  the  defendant,  Francis  Ross  Mitchison,  in  his 
the  income  of  the  said  property  that  the  said  defendants  are 
ith  so  long  as  the  said  plaintiff,  Sophia  M.  E.  Mitchison,  has 
rained  by  the  said  Francis  Ross  Mitchison.  Declare  that  the 
d  to  credit  for  all  moneys  expended  in  lasting  and  valuable 
property  at  Ballarat  comprised  in  the  settlement,  limited  to 
^ase  in  value  thereby  produced.  Direct  that  the  account  be 
the  defendants  and  the  estate,  to  the  making  of  the  certifi- 
;  allowances.  Direct  the  Chief  Clerk  to  certify  how  far  the 
Bite  has  been  diminished  by  misinvestments. 

id  that  the  parties  would  adopt  an  adjustment 
im  nearly  to  have  arrived.  The  plaintiflf,  Sophia 
has  recklessly  denied  her  approval  of  acts  to 
r  assented,  so  that  I  should  not  give  her  costs, 
property  under  the  settlement,  and  more  which 
ive  secretly  appropriated  out  of  allowance  for 
e  by  her  husband.  As  to  the  children,  I  shall 
their  costs.  I  will  endeavour  to  take  care  that 
vn  upon  their  estate.  The  husband  defendant 
isregarding  the  provisions  of  the  settlement,  in- 
fer all  the  plaintiiFs ;  the  defendant  the  trustee, 
ut  with  gross  carelessness.  I  shall  leave  all 
Lheir  own  costs  to  the  present  hearing,  reserve 
and  future  costs,  and  liberty  to  apply. 


don  the  plaintiflfs  appealed  to  the  Full  Court. 

le  plaintiffs  appellants. 

efendants  respondents. 

Cur.  adv.  vuU. 

).  The  parties  have  agreed  that  that  portion  of 
)pealed  against,  which  declares  that  the  de- 
chargeable  with  the  income  of  the  property  so 
iff  Sophia  M.  E.  Mitchison  has  been  or  shall  be 

IGIKBOTHAM,  WiLLIAMS,  and  EeRFERD,  JJ. 
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F.  c.  maintained  by  the  said   Francis  Ross    Mitchison,    should   be 

188^  amended  by  striking  out  that  part  of   the   declaration  which 

Mitchison  relates  to  the  future ;  the  words  "  or  shall  be"  will  therefore  be 
Bullock        omitted  from  this  declaration. 

The  second  ground  of  appeal  relates  to  a  point  which,  it  is 
said,  has  been  left  ambiguous  by  the  decree,  namely,  whether  an 
authority  in  writing  was  necessary  in  all  cases  as  an  authority 
for  investments.  We  think  that  the  decree  in  this  respect  is  not 
free  from  doubt.  The  deed  appears  to  us  to  provide  that  the 
trust  funds  were  to  be  invested  in  one  or  more  of  certain  specified 
securities,  namely  mortgages,  public  stocks.  Government  funds, 
or  stock  of  the  Bank  of  England,  with  the  consent  in  writing  of  the 
wife  and  the  husband;  that  any  other  security  not  specified  might 
be  resorted  to  if  approved  by  the  wife  and  her  husband  and  con- 
sented to  by  both  of  them  in  the  same  manner  as  in  the  case 
of  the  specified  securities,  namely  in  writing,  and  that  the 
securities  might  be  transposed  and  varied  from  time  to  time, 
"  with  such  consent,"  that  is,  in  writing. 

The  appellants  further  object  to  the  allowance  of  credit  to  the 
defendants,  to  the  extent  of  the  increased  value  of  the  property, 
for  the  improvements  on  the  Lydiard -street  property  effected  by 
the  husband,  Francis  Ross  Mitchison.  The  amount  so  expended 
on  these  improvements,  6002.,  appears  tohave  been  a  part  of  the  resi- 
due of  unsuccessful  mining  investments  which  had  themselves  been 
derived  from  the  proceeds  of  a  paid-off  mortgage  duly  authorised. 
In  this,  as  in  his  dealings  generally  with  the  moneys  of  the  trust, 
the  husband  is  found  by  the  learned  Primary  Judge  to  have  intended 
the  best  for  all  the  plaintiffs,  though  he  quite  disregarded  the  pro- 
visions of  the  settlement.  This  is  conceded  by  the  plaintifls ;  and 
the  finding  with  regard  to  the  other  defendant,  the  trustee, 
that  he  acted  very  honestly,  though  with  gross  negligence,  is  not 
disputed. 

The  claim  to  be  allowed  for  the  improvements  was  admitted  on 
the  principle  acted  on  in  Droop  v.  The  Colonial  Bank  (j).  That 
principle  was  that  he  who  seeks  equity  must  do  equity,  and  that 
the  Court  would  not  assist  a  plaintiff  to  obtain  his  equitable 
rights,  without  making  at  the  same  time  such  allowance  in  favoov 
(i)  Ante  VoL  VI.,  Eq.  22S;  lb.  YLL,  71. 
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of  a  defendant,  whether  he  be  an  actual  or  only  a  constructive  ^•^- 

trustee,  for  increased  value  by  improvements,  as  might,  under  the  ^886 

eircnmstances,  be  reasonable  and  just :  See  Atkinson  v.  Slack  (k),      Mitchison 
The  same  principle  is  applied  in  cases  of  partition,  and  in  the  case       bullock. 
of  an  innocent  person,  not  a  trustee,  who  has  made  improvements 
on  land,  supposing  himself  to  be  the  absolute  owner :  See  2  Story's 
EqwUy  Jurisprudence,  par.  799a. 

In  Droop's  Case,  the  suit  was  brought  to  set  aside  mortgages, 
and  to  recover  the  property,  which  had  been  improved  by  the 
defendant — a  constructive  trustee ;  and  it  has  been  contended  by 
Mr.  aTBeckett  that  allowance  will  only  be  made  for  expenditure 
on  improvements,  when  the  plaintiff  seeks  relief  from  the  Court 
in  respect  of  the  property  which  has  been  improved.  But  authority 
is  wanting  for  such  a  limitation  of  the  principle. 

It  is  an  error  to  represent  this  as  a  set-off  of  benefit  from 
expenditure  against  loss  from  unauthorised  investments,  or  as  a 
set-off  of  benefit  from  one  of  several  distinct  transactions  against 
loss  incurred  through  another  of  those  transactions,  such  as 
was  claimed  in  the  case  of  Robinson  v.  Robinson  (Q  and  Wiles 
v.  Orediam  (m),  which  were  strongly  relied  on  for  the  plaintiffs. 
No  right  of  set-off  was  or  could  be  claimed  in  the  present  case, 
neither  have  the  improvements  conferred  a  lien. 

But  there  has  not  been  in  fact  any  loss  from  the  unauthorised 
investment  of  this  portion  of  the  trust  moneys,  in  so  far  as  there 
has  been  an  improvement  in  the  value  of  the  property  arising 
from  that  investment,  and  the  Court  will  regard  that  fact  and  the 
conduct  of  the  parties,  in  determining  the  question  of  the  relief 
that  it  will  grant. 

The  plaintiffs  ask  for  an  account  of  the  unauthorised  dealings 
with  the  moneys  of  the  trust,  part  of  which  has  been  expended 
by  the  defendant  F.  R.  Mitchison  on  these  improvements.  One 
of  the  plaintiffs,  Mrs.  Sophia  M.  E.  Mitchison,  is  found  to  have 
been  perfectly  aware  of,  and  to  have  consented  to,  this  expendi- 
ture on  improvements,  and  to  have  acquiesced  in  this  and  in  the 
other  dealings  by  her  husband  with  the  trust  funds  for  more  than 
ten  years. 

ih)  AnU  Vol.  II.,  £q.  at  p.  135.  {I)  11  Beav.  371;  18  L.  J.  (Ch.)  73. 

(m)  2  Drew  at  p.  71;  23  L.  J.  (Ch.)  667. 
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hink  that  it  would  be  ineq 
n  this  property  without  a  d 
uid  at  the  same  time  to  com 
jlaintiflFs  for  moneys  expends 
hat  expenditure  has  increase 
account  the  plaintiffs  are  no 
reased  value  has  been  dedud 
gment  appealed  against  is  ri 
learned  judge  left  the  part 
urt  of  Appeal  will  not,  exce| 
e  discretion  which  belongs  tc 
,  especially  in  a  case  like  th< 
d  from  is  substantially  uphe 
s,  to  convey  that  we  thin 
usly  exercised  in  this  case, 
ed.  The  judgment  will  be  v 
'  above-mentioned.     We  giv< 

itors  for  plaintiffs  appellants 
itors  for  defendants,  Bulloch 
tfe  Wilson, 


WEBB  V.  HUM 

Uatute  BS,  97,  194 — Master'in'I/un 
U  —  Summary   proceeding — Not 
ings, 

ly  mode  by  which  the  Master-in-L 
a  lunatic  patient  is  by  summary  pr 
ipreme  Court,  under  sec.  144  of  1 
eded  by  way  of  action  to  recover  1 
bo  a  summary  proceeding, 
bster  can  proceed  in  his  own  name. 

3N  by  Thomas  Prout  Webb, 
of  Stephen  Maberley  Park 
Humphrys,  to  recover  701 
n. 
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The  statement  of  claim  alleged  that  the  rent  was  due  by  the 
defendant  under  an  agreement  made  on  or  about  August  1868, 
between  the  defendant  and  the  said  Stephen  Maberley  Parker. 
The  defendant,  among  other  defences,  alleged  that  he  would 
object  that  the  statement  of  claim  disclosed  no  cause  of  action, 
as  it  showed  no  privity  between  the  plaintiff  and  the  defendant, 
nor  any  right  in  the  plaintiff  to  recover.  The  plaintiff  by  his 
reply  joined  issue.  The  defendant  took  out  a  summons  for 
general  directions,  and  upon  it  Kerferd,  J.,  made  an  order  that 
the  point  of  law  raised  by  the  pleadings  should  be  set  down 
for  hearing  and  disposed  of  forthwith  before  the  trial  of  the 
issues  of  fact.  The  point  of  law  raised  was  accordingly  so 
set  down  and  now  came  on  for  hearing. 


HOLROTD,  J. 
18S6 
Webb 

V. 
HUMPHBTS. 


Dr.  Mackay  for  the  defendant — The  objection  raised  is  in  the 
nature  of  a  demurrer  that,  assuming  Stephen  Maberley  Parker  is 
a  lunatic  patient,  the  Master-in-Lunacy  cannot  sue  in  his  own 
name  to  recover  this  rent — he  must  sue  in  the  name  of  the 
lunatic.  [Holboyd,  J.  Cannot  that  be  amended  ?]  It  might 
have  been]  if  a  summons  to  amend  had  been  taken  out  by  the 
plaintiff  when  he  found  that  the  defendant  raised  the  defence,  but 
it  cannot  be  now.  Besides,  where  the  plaintiff  has  no  interest  at 
all,  the  statement  of  claim  cannot  be  amended  by  substituting  a 
plaintiff  who  has  an  interest :  Oandy  v.  Oandy  (a);  Walcott  v. 
Ly<m8  (6);  Emden  v.  Carte  (c) ;  nor  can  it  be  amended  by  adding 
a  new  plaintiff,  so  as  to  make  an  entirely  new  case :  New  West- 
minster Brewery  v.  Hannah  (d).  In  England  lunatics  generally 
sue  by  their  committees :  Mitford  on  Pleading,  31. 


Bryant,  for  the  plaintiff — Under  sec.  97  of  "The  Lvm/icy 
Statute"  (No.  309),  the  Master  has  the  duty  cast  on  him  of 
recovering  the  property  and  estates  of  lunatics.  The  word 
"recover"  necessarily  implies  that  he  is  to  sue  for  the  thing  to  be 
recovered,  not  in  the  name  of  the  lunatic — for  then  the  lunatic 
would  recover — ^but  in  his  own  name.  If  that  be  not  so,  the 
Ooort  will  allow  an  amendment  so  as  to  make  the  Master  sue  on 


(a)  30  Ch.  D.  67  ;  54  LJ.  (Ch.)  1154. 
(6)  29  Ch.  D.  584;  54  L.  J.  (Ch.)  847. 


(c)  29  W.R.  600. 

id)  W.N.  1877,  p.  35. 
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HOLROYD,  J. 
1886 

Webb 
huhphbts. 


behalf  of  the  lunatic  patient,  for  that  is  not  a  substitution  of  one 
plaintiff  for  another,  but  a  mere  amendment  of  the  description  of 
the  plaintiff:  Mills  v.  Scott  (e).  But  it  is  submitted  that  no 
amendment  is  necesary,  for,  by  sec.  143,  the  Master  has^  in 
addition  to  the  general  powers  conferred  on  him  by  the  Act,  the 
same  powers  as  are  given  by  the  Act  to  the  committees  of  the 
estates  of  lunatics.  [Holroyd,  J.  In  Re  Heller  ( /)  the  question 
was  raised  whether  the  Master  could  convey  as  well  as  sell  the 
property  of  a  lunatic  patient,  and  it  was  held  that,  when  he  had 
applied  to  the  Court  for  an  order  to  sell,  he  could;  but  when  he 
had  sold  of  his  own  motion,  although  he  had  power  to  do  so,  he 
could  not  convey.]  That  was  under  other  sections  of  the  Aci 
There  is  another  case,  under  sec.  148,  where  it  was  held  that  the 
Master  might  sue  as  such,  upon  a  contract  under  seal  with  a  relative 
of  a  lunatic  patient,  for  payment  for  his  maintenance  in  a  public 
asylum  :  WUkinaon  v.  Watson  (g).  Under  sec.  144,  the  Master 
may  claim  and  recover  payment  of  any  sum  due  to  a  lunatie 
patient,  but  he  has  to  proceed  under  that  section  by  summary 
proceeding  under  general  orders  to  be  made  by  the  Judges  of  the 
Supreme  Court  for  regulating  the  practice  under  that 
section;  but  no  such  general  orders  have  ever  been  framed* 
That  is  merely  an  addition  to  the  general  power  given  by  sec.  97. 
[Holroyd,  J.  It  is  clear  that  if  the  Master  can  recover  by 
action  at  all,  he  may  recover,  in  one  of  two  ways,  either  in 
his  own  name,  or  in  the  name  of  the  lunatic  patient.  I  do  not 
know  why  it  should  not  be  in  his  own  name.  But,  if  not,  I  think 
he  ought  to  be  allowed  to  amend.] 


Dr.  Mackay,  in  reply — Suing  in  the  name  of  the  lunatic  would 
be  recovery  by  the  Master.  [Holroyd,  J.  My  present  view  is 
founded  entirely  on  the  language  of  sec.  97  of  the  Act;  and 
further,  if  it  were  not  the  correct  view,  I  think  there  should  he  an 
amendment;  for  that  would  not  practically  change  any  parties 
— the  Master  is  the  plaintiff  in  any  event  whether  he  sues  in 
his  own  name  or  in  that  of  the  lunatic]  '*  To  take  possession"  in 
that  section  must  mean  of  the  lunatic  patient's  estate  by  a  bailiff 


(e)  L.R.,  8  Q.B.  496  ;  42  L.J.  (Q.B.) 
234. 


(/)  3A.J.R.47. 

ig)   Jtnfe  Vol.  m.,  L.  239. 
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or  the  like ;  and  to  "  recover"  must  mean  by  an  attorney  by  the 
ordinary  process  known  to  the  law,  such  as  distress.  In  cases 
where  the  Legislature  desired  to  introduce  a  new  practice,  it 
expressly  enabled  the  Master  to  sue  in  his  own  name,  and  pro-> 
vided  a  method  by  which  he  was  to  proceed — sec.  144 — ^that  is  by 
sommary  proceeding,  which  this  is  not,  and  so  in  the  case  of  the 
committee  of  a  lunatic's  estate.  By  sec.  155,  the  committee  of 
the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic,  execute 
conveyances  for  effectuating  a  sale ;  and  by  sec.  163,  the  com- 
mittee of  the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic, 
under  an  order  of  the  Court  on  the  application  of  a  person  claim- 
ing the  benefit  of  a  contract  with  the  lunatic,  receive  and  give  a 
discharge  for  the  money  payable  to  the  lunatic.  At  common  law 
it  has  always  been  the  practice  to  sue  in  the  name  of  the  lunatic ; 
in  equity  the  lunatic  sues  by  his  next  friend ;  DcmieVa  Ch.  Forma 
(4th  ed.)  53.  In  this  case,  there  is  nothing  to  show  what  interest 
the  Master  has,  to  enable  him  to  interfere  at  all ;  and  it  is  neces- 
sary that  he  should  show  such  an  interest :  Hovenden  v.  Annesley 
(i).  In  Rock  V.  Slade  (j),  and  Oleddon  v.  Trebble  (k),  it  was  held 
that  the  lunatic's  wife  might  bring  an  action  in  his  name  for  debts 
dae  to  him,  and  that  was  only  because  she  had  a  sufficient 
mterest.  A  lunatic  may  maintain  a  suit  by  his  next  friend, 
for  the  protection  of  his  property :  Jones  v.  Lloyd  (I),  in  which 
ease  it  was  held  that  the  new  rules  were  a  mere  adoption  of  the 
practice  in  Chancery. 


HOLROYD,  J. 

1886 

Wbbb 

V. 
HlTMPHRTS. 


HoLBOTD,  J.  I  have  much  difficulty  as  to  whether  the  Master 
can  sue  at  all,  except  by  summary  proceeding.  What  is  the  mean- 
ing of "  under  the  provisions  of  or  authorised  by  this  Act,"  in 
sec  97  ?  It  seems  to  refer  to  sec.  144  which  provides  the  summary 
proceeding.  The  Act  is  purely  a  local  Act,  differing  from  the 
English  Act,  and  under  it  the  Master  is  the  person  to  administer, 
collect,  and  recover  and  do  all  things  under  the  Act.  I  will 
reserve  that  question  for  the  consideration  of  the  Full  Court.  I 
will  allow  the  plaintiff  to  amend  by  putting  in  the  body  of  the 

(A)  2  Sch.  &  Lef.  at  p.  638.  {k)  9  C.B.  (N.S.)  367 ;  30  L.  J.  (C.P.) 

(i)  7  Dowl.  Pr.  Cas.  22.  160. 

(0  L.R.,  18  Eq.  265  ;  43  L.J.  (Ch.)  826. 
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statement  of  claim  an  allegation  that  Stephen  Mai 
is  a  lunatic  patient,  and  reserve  for  the  Full  Court 
whether  the  plaintijBT's  statement  of  claim,  as  amen 
a  cause  of  action,  and  if  not,  whether  it  can  be  amc 
disclose  a  cause  of  action. 

The  statement  of  claim  was  accordingly  amended 
statement  that,  since  the  agreement  made  in  August '. 
Maberley  Parker  had  become  and  now  was  a  lui 
within  the  meaning  of  the  "  Lunacy  Statute''  (No.  3 


I        ,  ^^  The  case  now  came  before  the  Full  Court  upon 

June  16, 16.     reserved. 

^  Dr.  Mackay,  for  the  defendant. 

Bryant,  for  the  plaintiff. 

i 

(  Dr.  Mackay  was  not  called  upon  to  reply. 

Per  Curiam  (m).    We  think  there  is  no  difficult; 

these  two  sections.     By  sec.  97  of  the  "  Lunacy  Statu 

the  Master-in-Lunacy  has  a  duty  cast  on  him  of  ti 

and  recovering  the  property  and  estates  of  lunatic 

\  provisions  of  or  authorised  by  this  Act."    These  t 

point  to  the  provisions  of  the  144th  section,  among 

I  provides  that,  if  real  estate  of  a  lunatic  patient  I 

I  held,  detained,  converted,  or  injured,  or  if  any  sum 

"i  due  and  owing  to  him,  the   Master-in-Lunacy  i 

Master,  claim  and  recover  possession  of  such  prope 

;  ages  for  the  conversion  or  injury  thereof,  or  payme 

sum,  by  summary  proceeding  on  complaint  before  a 

Supreme  Court.     The  latter  section  sufficiently  shoi7« 

by  which  the  Master  must  proceed  to  recover  sums  di 

and  that  mode  is  by  summary  proceeding.     No¥b 

action  is  not  a  claim  by  summary  proceeding  und 

section,  and  it  cannot  now  be  converted  by  any  am 

(m)  UlOINBOTHAM,  WiLLIAMS,  and  HOLBOTD,  JJ 


( 


Digitized  by  VjOOQIC 


VOL  Xn.]  XLIX  k  L  VICT.  625 

a  proceeding  under  that  section.     The  point  of  law  must  be  fc. 

determined  in  favour  of  the  defendant.  1886 


Qv^estions  decided  in  favov/r  of 


Webb 


the  defendcmt  Humpheys. 

Solicitors  for  plaintiff :  Hurry  dh  Major,  for  Palmer,  Eyneton. 

Solicitors  for  defendant :  Brigga  Jk  Snowball. 

A.  J.  A. 


REGIN  A  V.  CASEY,  Ex  partb  HUTCHINSON.  ^ 

Fraud  mmmoM—Covaity  Court  judgmeiU-^County  Court  SUUute  1869,  «.  83—      •^«'*«  17,  21, 
Service  oj  judgment  or  copy — Notice — IrregtUarity — Waiver, 

A  judgment  recovered  in  an  action  in  the  County  Court,  or  a  copy  thereof, 
most  be  served  on  the  defendant  before  the  service  on  him  of  a  fraud  summons 
under  sec.  S3  of  the  "  County  Court  Statute  1869,"  calling  on  him  to  appear  and  be 
CTMnined. 

It  IB  not  sufficient  that  the  judgment  debtor  was  aware  or  had  notice  of  the 
iodgment  against  him. 

In  such  proceedings,  an  omission  to  serve  such  judgment  or  copy  thereof  can- 
not be  waived. 

Obdeb  nisi  obtained  on  behalf  of  Stephen  Hutchinson  calling 

on  James  Joseph  Casey,  judge  of  the  County  Court  at  Melbourne, 

to  show  cause   why  a  writ  of  Prohibition  should  not   issue, 

directed  to  him  to  prohibit  the  said  Court  from  further  proceeding 

upon  an  order  made  by  him,  dated  7th  April  1886,  based  upon 

the  judgment  in  an  action  of  Parsons  v.  Hutchinson,  on  the 

foUowiug  grounds : — 

"(1)  That  the  judgment  recovered  in  the  said  action,  or  a  copy  thereof,  was 
not  served  upon  the  said  Stephen  Hutchinson  before  the  service  upon  him  of  the 
judgment  summons,  upon  which  the  said  order  purports  to  be  made,  or  at  any 
time.  (2)  That  no  money  to  cover  the  expenses  of  the  said  Stephen  Hutchinson 
as  a  witness  was  given  or  tendered  to  him  at  or  before  the  service  of  the  said 
judgment  summons  or  at  any  time." 

The  affidavit  upon  which  this  Order  nisi  was  obtained  stated 
that  the  deponent,  Stephen  Hutchinson,  was  the  defendant  in  an 
action  heard  in  the  county  court,  Melbourne,  on  30th  April 
1886.  On  29th  March  he  was  served  with  a  copy  of  a  summons 
to  appear  before  the  court  on  7th  April,  and  was  only  paid  one 
shilluig  as  conduct  money  at  the  time  of  such  service.     He  had 
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never  received  any  money  to  cover  any  expenses  he  might  incur 
through  attending  such  summons,  which  had  he  attended  would 
have  been  30s.  for  the  loss  of  his  day's  work. 

The  answering  affidavit  stated  that  the  plaintiff  Parsons  was 
present  when  Hutchinson  was  served  with  the  simimons  and  paid 
l8,,  and  that  Hutchinson  did  not  then  or  at  any  future  period 
demand  more  ;  that  Hutchinson  had  an  office  at  47  Queen-street, 
Melbourne,  for  the  last  two  months,  and  still  had  such  office;  that, 
on  30th  April  1885,  Hutchinson  was  in  attendance  at  Melbourne 
on  the  hearing  of  the  county  court  action,  and  was  examined  as 
a  witness  on  his  own  behalf,  and  was  in  court  when  a  verdict  was 
pronounced  against  him  by  Judge  Quinlan;  and  afterwards, 
through  his  attorney,  he  gave  notice  of  appeal  which  he  subse- 
quently abandoned ;  that  Hutchinson  was  served  with  a  judgment 
summons  in  the  action  to  appear  before  the  county  court  on  19th 
December  1885,  and  he  was  then  examined  on  oath,  when  Judg^ 
Quinlan  adjourned  the  further  hearing  of  the  summons  till  22nd 
December,  and  then  intimated  to  Hutchinson  that  he  would  give 
him  until  then  to  make  arrangements,  or  he  must  come  up  then 
and  take  the  consequences. 

McDermott  showed  cause — It  is  said  that  neither  the  judgment 
of  the  county  court,  nor  a  copy  of  it,  was  served  on  the  defen- 
dant, and  that  that  was  necessary  before  a  judgment  summons 
was  taken  out.  That  point  has  never  before  been  taken  as  re- 
gards a  judgment  of  the  county  court,  though  it  has  been 
decided  that  it  is  necessary  in  the  case  of  an  order  of  the  justices 
under  the  Act  No.  284:  R.  v.  Scott,  ea>p.  Munro  (a);  R.  v.  Cookson, 
exp,  Collins  (6).  But  the  difference  between  an  order  of  justices, 
and  the  judgment  of  a  county  court,  is  that  the  former  has  to  be 
drawn  up,  the  latter  has  not,  but,  under  sec.  78  of  the  "  County 
Court  Statute  1869"  (No.  345),  is  merely  entered  in  the  record 
book.  It  is  a  practice  which  should  not  be  extended  in  any  way, 
especially  as  regards  the  county  court,  for  the  Act  seems  ex- 
pressly aimed  at  avoiding  the  necessity  for  the  drawing  up  or 
serving  of  the  judgment — sees.  83  and  85 — the  latter  of  which 
provides  that,  if  the  debtor  appear  personally  at  the  trial,  and 


(a)  Anie  Vol.  V.,  L.  16. 


(6)  AtUe  Vol.  IX.,  Lu  23. 
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judgment  is  given  against  him,  he  may  be  examined  there  and 
then  and  such  an  order  made  as  might  have  been  made  after  a 
debtor's  summons  had  been  taken  out  under  see.  83.  It  mighty 
perhaps,  be  reasonably  said  that  the  debtor  should  not  be  dealt 
with  till  he  has  notice  of  the  judgment ;  but  the  facts  in  this  case 
show  that  the  defendant  knew  all  about  it.  Where  the  debtor 
is  present  at  the  trial,  he  is  bound  to  take  notice  of  a  judgment 
given  against  him:  Ely  v.  Movie  (c).  It  is  submitted  that 
there  is  no  necessity,  in  the  absence  of  any  provision  in 
ibe  Act,  that  the  judgment  should  be  drawn  up  or  served. 
[HiGiNBOTHAH,  J.  It  has  been  held  that  it  is  not  necessary  to 
serve  notice  of  a  judgment  of  the  Supreme  Court,  though  I  con- 
fess I  never  could  see  why  it  is  not  as  necessary  in  the  case  of  the 
Supreme  Court,  as  in  the  case  of  justices.]  As  to  the  viaticum, 
the  defendant  admits  he  got  Is.,  and  it  is  submitted  he  should 
have  attended,  and,  if  that  were  not  enough,  the  court  would  have 
ordered  more.  Besides,  he  had  an  office  in  Melbourne,  and  it 
should,  therefore,  have  been  enough. 

Dcmovan,  in  support  of  the  Order  nisi — ^The  only  question  is 
whether  there  is  any  difference  in  the  case  of  an  order  of  justices, 
and  of  a  judgment  of  the  county  court.  The  two  cases  cited  are 
conclusive  as  to  the  necessity  of  the  order  of  justices  being  drawn 
up  and  served.  The  proceedings  in  each  case  are  of  a  qvusi' 
criminal  character — the  debtor  being  called  upon  to  show  cause 
why  a  penalty  should  not  be  inflicted  on  him — so  that  the  reason 
for  the  rule  in  the  case  of  an  order  of  justices,  would  be  equally 
applicable  to  a  judgment  of  the  county  court ;  and  the  doctrine 
of  waiver  is  inapplicable.  The  second  objection  is  not  as  to  mere 
conduct  money,  but  as  to  the  expenses  of  the  witness,  to  which 
he  is  entitled :  O'Donoghue  v.  Hamilton  (d).  [Higinbotham,  J. 
He  is  entitled  to  his  expenses  necessarily  incurred  in  obeying  the 
order  of  the  Court — but  that  would  not  include  his  day's  wages.] 

Cur,  adv.  vult 

Per  Curiam  (e).  Prohibition  to  restrain  further  proceedings 
upon  or  in  respect  of  an  order  of  commitment  made  against  the 

(c)  5  Ex.  918  ;  20  L.  J.  (Ex.)  29.  {d)  3  V.R.,  L.  22  ;  3  A.  J.R.  32. 

(e)  Higinbotham,  Willia3is,  and  Holboyd,  JJ, 
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defendant  in  an  action  of  Parsons  v.  jBru^in8on,by  the  judge  of 
a  county  court,  under  sea  84  of  the  "County  Court  Statute 
1869  "  (No.  345),  the  defendant  not  having  attended  as  required 
by  a  fraud  summons  which  had  been  taken  out  under  sec.  83. 

One  of  the  grounds  on  which  this  prohibition  has  been  granted 
is  that  the  judgment  recovered  in  the  action,  or  a  copy  thereof, 
was  not  served  on  the  defendant  before  the  service  of  the 
judgment  summons  upon  which  the  order  purported  to  be  made. 
We  think  that  this  objection  has  not  been  answered,  and  that  it 
must  prevail 

The  provisions  of  Act  Nq.  284  relating  to  procedure  on  a  fraud 
summons  upon  a  judgment  of  the  Supreme  Court,  or  an  order  of 
justices  for  the  payment  of  money,  have  been  closely  followed  in 
the  corresponding  sees.  83  to  89  of  the  "  Gov/rvty  Court  Statvie 
1869  "  (No.  345).  In  the  case  of  a  fraud  summons  on  an  order  of 
justices,  it  was  held  in  Beg.  v.  Scott,  exp.  Munro  (/),  that  the 
debtor  ought  not,  on  a  fraud  summons,  to  be  committed  for  non- 
payment, until  the  order  has  been  drawn  up,  and  a  copy  of  it 
served  upon  him.  This  ruling  was  followed  and  confirmed,  and 
also  extended  by  the  two  cases  of  Reg.  v.  Cookson,  exp,  Collins,  and 
Reg,  V.  Jones,  exp.  De  Portu  (g),  where  the  original  orders  had  been 
made  by  justices,  and  in  which  it  was  held  that  it  is  proper  to  in- 
sist that  a  copy  of  the  original  order  for  payment  must  be  served 
upon  the  defendant,  before  a  fraud  summons  can  be  issued,  and 
that  the  objection  that  such  copy  has  not  been  so  served  is  not 
waived  by  appearance  before  the  justices  when  the  original  order 
was  made,  nor  by  consenting  to  that  order  and  paying  part  of  the 
money  ordered  to  be  paid,  nor  by  appearing  to  the  fraud  sum- 
mons, and  continuing  to  take  part  in  the  proceedings  after  a  pre- 
liminary objection  for  want  of  service  has  been  overruled. 

These  decisions  are  founded,  not  on  the  interpretation  of  the 
Act  of  Parliament,  but  on  the  established  and  sound  rule  of 
practice  that,  where  legal  proceedings  are  criminal  or  quad 
criminal  in  their  character,  an  accused  person  should  receive  due 
notice  of  the  charge  that  is  to  be  brought  against  him;  and  that 
he  cannot  waive,  or  by  word  or  act  consent  to,  any  irregularity 
or  omission  in  procedure  or  proof  on  the  part  of  the  prosecutor, 
(/)  Ante  Vol  V.,  L.  16.  {g)  Ante  VoL  IX.,  L.  23. 
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or  the  person  who  undertakes  to  establish  the  charge :  See  Reg, 
T.  Shdley,  eocp.  Jones  (A).  The  observance  of  this  rule  will  ensure 
that  the  order  or  judgment  shall  be  properly  drawn  up,  and 
preserved  as  a  record. 

The  rule  and  the  obvious  just  reason  on  which  it  is  based  are 
equally  applicable  in  every  respect  to  fraud  summonses  following 
upon  judgments  of  the  Supreme  Court  under  Act  No.  284,  and 
jndgments  of  the  county  court  under  the  "  County  Court 
Statvie  1869."  In  each  of  these  cases,  it  is  the  duty  of  the 
justices  or  the  judge  to  see  that  satisfactory  proof  is  given  of  the 
order  or  judgment,  or  a  copy  of  the  order  or  judgment,  having 
been  served  upon  the  debtor  before  a  fraud  summons  requiring 
him  to  appear  and  be  examined,  was  issued. 

The  rule  for  prohibition  will  be  made  absolute,  but,  as  the 
debtor  neither  attended  as  he  was  required  by  the  summons,  nor 
alleged  the  non-service  of  the  judgment  upon  him  as  an  excuse 
for  not  attending,  we  give  no  costs. 

Order  for  Prohibition  made  absolute, 
without  costs. 
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Solicitor  for  the  relator:  J.  8.  Woolcott. 
Solicitor  for  the  respondent:  J.  C.  Shaw, 

{h)  AnU  VoL  IX.,  L.  297. 


A.  J.  A. 


FULLER  V.  GANNON. 

Local  Chfvemment  Act  1874,  m.  342,  345,  b\S—Loan  for  temporary  accommoda- 
tion cf  council— Overdraft  on  current  account  not  repaid  at  end  of  financial 
tfear—IUegality  ab  initio— LiabilUy  of  councillor— Eefiind  ^Penally, 

If  aoonndl  of  a  municipality  sabjeot  to  the  "  Local  Oovemment  Act  1874,"  does 
not,  before  the  conclusioii  of  each  fiiiancial  year,  liquidate  an  advance  obtained 
from  a  bank  by  overdraft  on  the  current  account  of  the  municipality,  for 
tbelr  temporary  aocommodation  under  sec.  342  of  the  Act,  the  borro^fing  becomes 
illegal  ah  initio,  and  the  money  becomes  money  borrowed  on  the  credit  of  the 
niuiidpality  which  the  municipality  is  not  legally  bound  to  repay,  within  the 
OMmxQg  of  sees.  345  and  618  of  the  Act ;  and  if  any  part  thereof  is  subsequently 
repaid  out  of  the  monies  of  the  municipality,  any  councillor  consenting  thereto  is 
liable  both  to  refund  the  same  under  sec.  345,  and  to  a  penalty  of  200L  under  seo. 
518|  at  the  suit  of  a  ratepayer. 

V.L.B.,  Vol.  xn.  LL 
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F.  c.  Questions  reserved  by  Holroyd,  J.,  at  the  trial  for  the  cob- 

1886  sideration  of  the  Full  Court. 

FuixBR  Robert  John  Fuller,  a  councillor  and  ratepayer  of  the  shire  of 

Gamnon  Buln  Buin,  a  municipality  within  the  meaning  of  the  "  Local  Go- 
vemment  Act  1874"  (No.  506),  brought  two  actions  against  James 
Malachy  Gannon^  a  councillor  of  the  same  shire,  who  had  been 
president  thereof,  for  alleged  breaches  of  the  Act.  In  the  fiist 
action.  No.  3095,  the  plaintiff  sued  on  his  own  account  for  a 
penalty  of  200!.,  together  with  full  costs  of  suit,  alleging  that  the 
council,  after  the  passing  of  the  Act,  borrowed  2635Z.  68.  from  the 
Bank  of  Australasia,  which  the  municipality  was  not  legally 
bound  to  repay.  The  defendant  was  at  the  time,  and  still  con- 
tinued to  be,  a  councillor,  and  as  such  consented  to  the  borrowing. 
Afterwards,  the  council  purported  and  attempted  to  bind  the 
municipality  to  pay  this  money,  and  in  fact  did  pay  15272. 19«. 
5<2.,  to  which  the  defendant  consented.  In  the  second  action,  No. 
3096,  the  plaintiff  alleged  that,  after  the  passing  of  the  Act,  the 
council,  by  way  of  temporary  accommodation,  obtained  advances 
from  the  bank  by  way  of  overdraft,  upon  the  credit  of  the  muni- 
cipality, which  amounted,  at  the  end  of  the  financial  year  1883, 
to  2686Z.  68.,  the  whole  of  which  remained  due  and  unpaid  and  un- 
liquidated at  the  conclusion  of  the  said  financial  year,  and  was 
<»irried  forward  into  the  next  financial  year,  and  treated  as  a  con- 
tinuing loan,  and  thereby  became  money  borrowed  by  the  council, 
which  the  municipality  was  not  legally  bound  to  repay.  During 
the  financial  year  1884,  the  council  appropriated  certain  moneys 
of  the  municipality  for  the  purpose  of  liquidating  part  of  the 
said  sum  of  26852.  68.,  viz.,  15272.  198.  5(2.  The  defendant  was, 
during  all  this  time  and  still  continued  to  be,  a  councillor,  and  as 
such  consented  to  the  misappropriation  of  the  moneys  of  the 
municipality  for  the  above  purpose ;  and  the  plaintiff  was  a  rate- 
payer, and  as  such  sued  on  behalf  of  the  municipality  to  recover 
the  15272. 198.  5d 

The  two  actions  came  on  together  before  Holroyd,  J.,  on  16th 
Marbh  1886,  when  His  Honour  took  evidence  for  the  plaintiff, 
from  which  it  appeared  that  the  adopted  balance-sheet  of  the 
shire  for  the  year  ending  30th  September  1882,  showed  a  credit 
balance  of  8782.  38.  lid,  of  which  8762.  128.  7d.  was  in  the  Bajok 
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of  Australasia;  from  the  adopted  balance-sheet  for  the  year  end-  f.  g, 

ing  30th  September  1883,  it  appeared  that  the  shire  owed  the  1886 

bank  2685i.  6».;   the  balance-sheet  for  the  year  ending   30th        Fulleb 

September  1884  showed  that  the  shire  owed  the  bank  on  that 

date  1161Z.  68.  Id.    The  overdraft  was  used  for  the  purposes  of 

public  works  of  the  shire.   In  August  or  September  1884,  a  bond, 

binding  the  councillors  who  signed  it  to  repay  the  bank  3500Z., 

was  produced,  signed  by  every  councillor,  except  the  plaintiff, 

wlio  refused  to  sign  it  because  it  was  to  liquidate  an  overdraft, 

and  was,  he  alleged,  illegal,  and  he  refused  to  become  in  any  way 

responsible.     The  president  said  that  if  he  did  not  sign  the  bond 

aod  take  his  share  of  the  responsibility,  he  must  not  expect  to  get 

any  road  works  upon  his  roads,  and  that  the  ratepayers  who 

returned  him  would  undoubtedly  suffer.     The  protest-book  and 

the  bank  pass-books  of  the  council  were  admitted  in  evidence, 

subject  to  an  objection  of  the  defendant  that  they  were  not 

evidence  against  him.    The  defendant  called  no  evidence. 

His  Honour  thereupon  reserved  for  the  consideration  of  the 
Full  Court  the  questions  whether  the  evidence,  or  any  part  of  the 
eridenoe,  admitted  subject  to  objection,  was  inadmissible ;  and 
whether,  on  the  evidence  properly  admitted,  the  plaintiff  was 
entitled  to  recover  any  and  what  sum  against  the  defendant; 
leaving  either  party  to  move  to  enter  judgment. 

The  actions  were  brought  under  sees.  342,  345,  and  518  respec- 
tively of  the  "Local  Oavemment  Act  1874"  (No.  506)  which  pro- 
vided as  follows : — 

$60,342.  *'  For  the  temporary  accommodation  of  councilB  of  municipalities  itshall 
be  lawful  for  sach  conncils  to  obtain  advancea  from  banks  by  overdraft  of  the  current 
luxoont  upon  the  credit  of  the  municipality;  but  no  such  overdraft  or  accommo- 
dation shall,  at  any  time,  under  any  circumstances,  exceed  one-half  of  the  prior 
yesr'i  income.  Provided  also  that  such  bank  overdraft  shaU  be  liquidated  before 
the  oonclnsion  of  each  financial  year."  (The  financial  year  ends  on  the  90th 
September.) 

Sec  618.  *'  When  the  council  of  any  municipality  borrows  any  money  as  on  the 
«ndit  of  the  municipality,  which  the  municipality  is  not  legally  bound  to  repay, 
or  when  any  such  council  purports  or  attempts  to  bind  the  municipality  to  pay 
tty  money  borrowed  after  the  commencement  of  this  Act,  which  the  municipality 
11  not  legally  boond  to  pay,  every  councillor  who  consents  thereto  shall  for  every 
mch  offence,  in  addition  to  any  liability  to  repay  such  money,  be  liable  to  a  penalty 
of  20(K.,  to  be  recovered  with  full  costs  of  suit  by  any  person  who  may  sue  for  the 
•une  in  say  ooort  of  competent  jurisdiction." 

Soc.  345.  "If,  after  the  commencement  of  this  Act,  the  cocmcil  of  any  munici- 
pality borrow  any  money  as  on  the  credit  of  the  municipality,  which  the  munici- 
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pality  is  not  legally  bound  to  repay,  all 
borrowing  of  such  money  shall  be  joint! 
and  all  interest  thereon,  to  the  persons 
the  sanie  may  be  recorered  from  such  co 
by  such  persons  to  '^such  councillors  in  ai 
in  no  case  shall  such  money  be  recover 
appropriation  of  municipal  moneys  be  i 
claim  for  money  so  borrowed,  the  coun< 
sented  to  the  misappropriation  of  monc 
severally  liable  to  refund  the  same  and  a 
recovered  from  such  councillors  of  the 
lent  to  such  councillors  in  any  court  of  c 
for  by  any  ratepayer  of  the  municipality 

Box  and  Leon,  for  the  plainti 
had  an  overdraft  of  2685Z.  28.  witl 
according  to  sec.  342  of  the  Act 
the  30th  September  of  that  ye; 
but,  at  the  close  of  the  financial 
been  reduced  by  a  sum  of  1527^. 
illegally  repaid,  as  the  bank  couL 
for  it,  but  could  only  proceed  a 
who  sanctioned  the  overdraft  y^ 
against.  Sees.  342,345  and  518,p; 
payer  :  one,  for  a  penalty  to  be  ] 
and  one  on  behalf  of  the  mun 
paid  to  the  bank.  It  is  therei 
plaintiff  is  entitled  to  recover  in 

Duff^y,  for  the  defendant — Th( 
and,  even  if  they  were,  they  dii 
must,  under  sec.  345,  be  shown  t 
not  at  any  subsequent  time,  th< 
The  penalty  under  sec.  518  is 
a  councillor  who  advises  the  repi 
of  time  only,  has  become  no  lon^ 
is  not  bad  or  void  at  the  time  ii 
not  be  repaid  at  the  end  of  t 
doubt  that  such  borrowing  is  for 
in  this  case,  it  was  intended  tc 
financial  year: — if  that  is  done 
repaying  before  the  year  is  out,  i 
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if   they  have    to  suffer  from   some  untoward    circumstances.  fjc. 

[HoLBOYD,  J.     Such  councillors  ought  to  take  care  that  they  do  1886 

not  contravene  the  express  provisions  of  the  Act.]     Sees.  345  and        fuller 

518  deal  with  two  distinct  cases  : — First,  where  a  council  borrows 

money  which,  at  the  time,  it  had  no  right  to  borrow,-  such  as 

more  than  one-half  of  their  last  year's  income.    [Higinbotham,  J. 

Even  according  to  your  view,  are  they  not  bound  to  limit  the  time 

of  borrowing,  and  the  obligation  to  repay,  to  the  end  of  the  current 

year  ?]    No,  though  it  lies  on  them  to  have  it  repaid  before  the 

«nd  of  the  financial  year.    [Williams,  J.    The  money  which  a 

cooncil  may  borrow  is  ear-marked  —  it  is  a  certain  specified  kind 

of  money,  and  that  only,  which  they   can  borrow.    That  is 

provided  by  the  last  proviso  of  sec.  345.]     This  money  was  of 

that  kind — it  was  on  current  account,  and  could  have  been  repaid 

at  any  moment.    It  was  not  till  the  end  of  the  financial  year  that 

any  impropriety  arose.    [Higinbotham,  J.    If  it  runs  on  till  the 

end  of  the  financial  year,  is  it  not  a  borrowing  at  the  beginning  of 

the  next  financial  year  ?]    Not  so;   but  that  at  all  events  is  not 

the  way  it  is  put.     Sec.    345  is  for  the  purpose  of  meeting  a 

case  of  money  borrowed  beyond  the  council's  power  altogether ; 

and  sec.  518  for  the  purpose  of  seeing  that  the  councillors  do 

their  duty.     The  defendant  did  not  bind  the  municipality  to  pay 

anything  under  sec.  518;  on  the  contrary,  the  only  evidence  is 

that  of  a  bond  by   which   the   councillors  bound  themselves 

individually  to  repay. 

Box  was  not  called  upon  to  reply. 

Per  Cttbiam  (a.)  These  two  actions  have  been  reserved  for 
the  consideration  of  this  Court,  and  we  think  that,  excluding  the 
passbooks  and  the  protest  book,  the  reception  of  which  in  evidence 
was  objected  to  at  the  trial,  there  is  sufficient  evidence  to  show 
that  the  plaintiff  is  entitled  to  recover  in  both  actions. 

The  first  action^  No.  3095,  is  an  action  brought  to  recover  a 

penalty  of  200?.,  under  sec.  518  of  the  "  Local  Oovemment  Act 

1874 "  (No.  506),    There  are  not  two  penalties  claimed  in  this 

BctioiL    The  statement  of  claim  sets  out  the  borrowing  of  money 

(a)  Higinbotham,  Williams  and  Holboyd,  JJ. 
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F.c.  which  the  council  was  not  bound  to  repay,  and  states  that  the 

1886  council  attempted  to  bind  the  municipality  to  pay  the  money 

Fuller  borrowed.  Those  facts  are  properly  stated  in  order  to  make  the 
defendant  liable  under  the  latter  provision  of  sec.  518  which  pi*o- 
vides  that — "  Every  councillor  who  consents  thereto  shall  for 
every  such  offence  in  addition  to  any  liability  to  repay  such 
money  be  liable  to  a  penalty  of  200L,  to  be  recovered  with  full 
costs  of  suit,  by  any  person  who  may  sue  for  the  same  in  any 
court  of  competent  jurisdiction." 

Both  under  this  section,  and  under  sec.  345,  it  has  been  con- 
tended that  the  sum  of  2685Z.  68.,  which  was  the  overdraft 
due  to  the  bank  at  the  end  of  the  financial  year  1883,  was  not 
money  illegally  borrowed,  and  that  the  illegality  aimed  at  in  the 
first  portion  of  sec.  345,  and  the  first  part  of  sec.  518,  does  not 
apply  to  money  which,  at  the  time  it  was  borrowed,  was  not 
illegally  borrowed,  though  it  may  afterwards  have  become  so. 
But  we  think  that,  if  the  council,  disregarding  the  express  pro- 
hibition given  by  sec.  342,  borrows  money,  either  in  excess  of  one- 
half  of  the  income  of  the  prior  year,  during  the  financial  year,  or, 
does  not  repay  a  temporary  accommodation  lawfully  contracted 
during  the  financial  year,  or  borrows  money  which  is  not  to  be 
repaid  at  the  end  of  the  financial  year,  that  money  is  illegally  bor- 
rowed; and  if  it  is  continued  as  a  liability  during  the  next  financial 
year,  that  is  evidence  that  it  has  been  illegally  borrowed  in  the 
first  place. 

It  is  said  that  there  is  no  satisfactory  evidence  that  the  council 
illegally  borrowed  these  moneys.  But  it  appears  from  the  balance- 
sheets  that  26852.  68.  was  the  balance  at  the  end  of  the  financial 
year  1883  ;  then,  on  the  estimate  which  the  council  has  to  form 
for  the  following  financial  year,  this  identical  sum  appears  as  the 
first  item  on  the  debit  side.  The  confirmation  and  adoption  of 
that  estimate  was  moved  by  councillor  Gannon,  and  seconded  by 
the  president,  and  it  was  carried.  We  no  not  think  there  could  be 
any  stronger  evidence  of  adoption  by  the  council  The  estimate 
for  the  next  year  1885,  shows  that  a  considerable  portion  of  that 
overdraft  had  been  repaid — that  necessarily  involves  a  payment 
by  the  council,  during  the  year  1884,  of  a  sum  of  15272.  198.  5rf. 
of  the  overdraft,  because  there  is  no  evidence  that,  and  not  even 
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a  suggestion  how,  this  sum  could  be  otherwise  paid  than  out  of  p-  <3- 

the  receipts  of  the  municipality  for  that  year  1884.  1886 

The  next  question  is — ^Did  the  defendant  consent  to  that  act?  He  Fuller 
undoubtedly  did  by  proposing  the  adoption  of  this  estimate — by 
being  present  at  every  step  during  the  year  1884;  he  even  resisted 
au  attempt  by  an  individual  councillor  to  stop  the  council  doing 
this  illegal  act.  Therefore  we  think  that  in  this  first  action  the 
defendant  is  clearly  liable  to  the  penalty  of  200Z.  The  council 
attempted  to  bind  the  municipality  by  all  these  acts,  and  the 
defendant  was  a  consenting  party  to  them. 

The  second  action  is  brought  to  recover  the  amount  of  the  sum 
improperly  paid  out  of  the  municipal  funds,  under  sec.  345.  The 
same  evidence  which  supported  the  action  for  a  penalty,  supports 
this  action  by  a  ratepayer  for  the  moneys  illegally  appropriated, 
with  the  defendant's  consent,  for  the  purpose  of  liquidating  a 
daim  which  the  municipality  was  not  legally  bound  to  pay.  We 
think,  therefore,  that  in  this  action  also  the  plaintiff  is  entitled  to 
recover  1527^.  198.  6d,  that  being  the  whole  amount  sued  for. 

Solicitors  for  plaintiff:  Stephen  &  Sooi. 

Solicitor  for  defendant :  Potts. 

A.  J.  A. 


Thb  attorney-general  r.  MCCARTHY.  F.  C. 

C^aritaUe  tru^—lndmaU  retreat — Charge  for  admission — PrivcUe  sitbicriptuma^      June  28,  29. 
Public  grant — Sale  of  tnut  property,  

A  charitable  trust  means  any  object  of  public  utility,  and  is  permanent  in 
character.  The  mere  fact  that  a  charge  is  made  for  the  admission  of  patients  to 
an  inebriate  retreat,  does  not  make  it  the  less  a  public  charity.  It  is  the  source 
whence  the  funds  are  derived,  and  not  the  mere  purpose  to  which  they  are  dedi- 
cated, which  constitutes  the  use  charitable. 

The  managers  of  a  public  charitable  trust  have  no  power  to  relieve  themselves 
of  a  responsibility  by  diverting  its  property  from  a  public  and  permanent  purpose. 
Attomey^Oeneral  v.  McCarthy  {ante  Vol.  XI.  617)  affirmed. 

Appeal  by  the  defendant,  Charles  McCarthy,  against  the  deci- 
sion of  Molesworth,  A.C.J.,  in  this  action,  reported  ante  Vol.  XI. 
617. 
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Attornsy- 
Gbnbral 

V. 

McCarthy. 


Dr.  Madden  and  Weigall,  for  the  appellant,  Dr.  M'Carthy. 

Ooldsmith  and  Topp,  for  the  respondent,  the  Attorney- 
General. 

Per  Curiam  (a).  The  Attorney-General  in  this  action  sues  as 
Attorney-General,  for  the  recovery  of  land  purchased  by  this  in- 
stitution in  the  year  1873,  on  the  ground  that  the  trustees  of  it 
had  wrongfully  and  improperly — we  do  not  say*  dishonestly — 
diverted  the  property  from  its  proper  purpose.  The  question  the 
Court  has  to  consider  is  simply  whether  the  institution  was  or 
was  not  a  charitable  trust  within  the  Statute  of  Elizabeth.  The 
learned  primary  judge  held  that  it  was  a  charitable  trust, 
being  a  tnist  for  an  object  of  public  utility.  We  think  the 
authorities  support  that  view.  This  institution  was  founded,  to 
some  extent,  but  not  very  largely,  by  private  subscriptions,  aided 
to  a  very  large  extent  by  a  public  grant  out  of  the  public  funds. 
A  sum  of  2500Z.  was  voted  out  of  the  public  funds,  for  the  pur- 
poses of  the  institution,  while  2200Z.  only  was  expended  on  the 
purchase  of  the  land.  That  clearly  shows  that  the  public  were 
the  principal  subscribers  to  the  institution  originally.  That  is  in 
itself  very  strong  evidence  that  this  institution  was  regarded 
by  Parliament,  which  granted  the  money,  as  an  institution  of 
public  utility,  not  necessarily  directly  benefiting  the  whole  of  the 
public,  but  certainly  benefiting  it  indirectly  by  means  of  a  wise 
policy  which  would  produce,  or  which  was  expected  to  produce, 
beneficial  public  results ;  and  the  decisions  appear  to  show  con- 
clusively that  a  public  purpose  constitutes  an  institution  a 
charitable  trust.  The  case  of  Attomey-Oeneral  v.  Hedis  (b)  is 
very  distinct  as  to  that.     The  Vice-Chancellor  says,  at  p.  76: — 

*'  It  is  not  material  that  the  particular  or  general  purpose  is  not  expressed  in 
the  Statute  of  Elizabeth,  all  other  legal,  public,  or  general  purposes  being  within 
the  equity  of  that  Statute.  Thus  a  gift  to  maintain  a  preaching  minister,  a  gift 
to  build  a  sessions  house  for  a  county,  a  gift  by  Parliament  of  a  duty  on.  coal 
imported  into  London  for  the  purpose  of  rebuilding  St.  Paul's  Church  after  the 
fire  in  London,  have  all  been  held  to  be  charitable  uses  within  the  equity  of  the 
Statute  of  Elizabeth."  Also,  he  says,  at  p.  77 : — *'  I  am  of  opinion  that  it  is  the 
source  froni  whence  the  funds  are  derived,  and  not  the  mere  purpose  to  which 
they  are  dedicated,  which  constitutes  the  use  charitable,  and  that  funds  derived 
from  the  gift  of  the  Grown,  or  the  gift  of  the  Legislature,  or  from  private  gift,  for 


(a)  HlOIMBOTHAM,  WiLLIAMS  and  HOLROYD,  JJ. 


(5)  2  Sim.  &  Sta.  67. 
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id  improving  a  town  are,  within  the  equity  of  the 
}  funds  to  be  administered  by  this  Court.  But  where 
'  paving,  lighting,  cleansing,  and  improving  a  town, 
or  assessments  to  be  levied  upon  the  inhabitants  of 
being  in  no  sense  derived  from  bounty  or  charity 
that  word,  are  not  charitable  funds  to  be  admini- 


e  trust  within  the  Statute,  and  a  public 
the  managers  of  the  institution  had  no 
property  from  that  public  and  permanent 

devoted  by  reason  of  its  being  a  public 
not  a  question  whether  the  rules  of  the 
strictly  followed,  nor  is  it  a  question 
of  management  have  acted  honestly  and 

to  do  the  best  they  could  for  the  insti- 
-  seemed  to  be  involved  in  overwhelming 
private  trust,  those  questions  would  come 
(ve  think  that  even  then  it  would  be  very 
5  trustees  would  be  justified  in  disposing 
lave  done,  without  the  consent  of  all  the 
ested  in  it,  and  also  without  the  consent 
his  being  a  public  trust,  was  a  permanent 
were  not  at  liberty  to  relieve  themselves 
T  diverting  the  land  from  its  proper  pur- 
nanent  trust ;  though  they  may  get  rid 

a  proper  way. 

has  established  his  right  to  obtain  the 

judgment  will  be  affirmed  on  the  main 
rer,  that  the  decree  should  be  varied  by 
idant  was  entitled  to  credit  ^or  the  sums 
3d,  making  altogether  2037Z.  128.  8d,  in 
ns  allowed  him.  In  other  respects^  the 
without  costs. 

Appeal     dismissed,    without     costs. 
Decree  varied. 

b :  J.  Madden  &  Son. 

it :  Sutherland,  Crown  Solicitor. 

A.  J.  A. 
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MOLESWORTll,  J.  HOWELL  V,  HARDING  akd  Another, 

1884  Voluntary  conveyance — Avoidance  by  subsequent  sale/or  value — Right  ofpvrduun, 
Nov,  21,  25,  26.  ''^  <>/  grantor — Covenofnts  for  quiet  enjoyment  and  further  assurance— En- 
Dec.  4                  forcement  by  Court  where  voluntary  conveyance  avoided-rlAabiUty  of  grantor 

becoming  administrator  of  estcUe  of  henejiciary  under  voluntary  conveyance^  and 

1885  afterwards  selling  and  conveying  for  value — Practice-^ Amendment  at  hearing 
March  23  24.  ^  putting  in  issue  covenants,  arid  demand  and  refused  under  them— Issue 

jlj^l  9  directed  during  hearing  of  appeal. 

p  ^  A  voluntary  conveyance  of  freehold  by  husband  to  wife  to  her  Beparate  ose, 

-J 1  contained  covenants  for  quiet  enjoyment  and  further  assurance.     After  the  death 

Sept,  4,  7,  8,  9.    of  the  wife,  the  husband,  in  order  to  get  rid  of  such  conveyance,  made  a  sale  and 

conveyance  (colourable  and  not  real),  at  half  the  value, -to  a  relative  in  his 

1^^  employment.     Afterwards  he  obtained  administration  of  the  estate  of  his  wife. 

May  11.         In  an  action  by  one  of  the  next-of-kin  of  the  wife  for  administration  of  her  estate, 

July  1.  and  for  a  declaration  that  the  freehold  formed  part  of  such  estate,  and  that  the 

administrator  should  get  in  such  freehold  or  its  value,  in  which  action  proof  was 

given  of  a  demand  upon  the  administrator  to  procure,  and  upon  the  purchaser  to 
execute,  a  reconveyance,  and  of  a  refusal: — 

Held  that,  under  the  new  system  of  judicature,  the  Court  can  enforce  covenants 
for  quiet  enjoyment  and  further  assurance  in  a  voluntary  conveyance,  as  there 
was,  under  the  old  system,  no  conflict  between  the  doctrines  of  courts  of  law  and 
equity ;  that  the  latter  court  refused  to  enforce  such  covenants,  not  as  disapprov- 
ing of  them,  but  simply  because  they  were  not  the  proper  tribunals. 

Held,  also,  that,  by  the  relation  of  the  letters  of  administration  to  the  time  of 
the  death  of  the  intestate,  the  administrator  was  seised  of  the  freehold  at  that 
time,  and  was  liable  for  the  violation  of  his  duty  to  get  in  all  the  estate,  which 
duty  he  could  not  get  rid  of  by  selling  to  a  purchaser  for  value,  and  that  he  miut 
be  charged  as  administrator  with  the  value  of  the  freehold  at  the  time  of  the 
demand  and  refusal  to  procure  a  reconveyance  of  it. 

Though  the  Court  will  not  restrain  a  grantor  of  a  voluntary  conveyance  from 
subsequently  selling  and  conveying  to  a  purchaser  for  value,  even  with  full  notice 
of  such  conveyance,  the  right  to  avoid  a  voluntary  conveyance,  under  a  subsequent 
conveyance  for  value,  is  in  the  purchaser,  and  not  in  the  grantor,  and  is  therefore 
not  equivalent  to  a  power  of  revocation  in  the  grantor. 

At  the  hearing,  the  Court  allowed  the  case  to  stand  over  to  allow  the  plaintiff 
to  amend  his  claim  by  putting  in  issue  the  covenants,  and  to  make  the  necessary 
demand  for  a  reconveyance,  and  to  put  the  result  in  issue. 

During  the  hearing  of  an  appeal,  the  Full  Court  directed  an  issue  as  to  whether 
the  alleged  sale  and  conveyance  by  the  defendant  had  been  real. 

Action  for  the  administration  of  the  estate  of  Mary  Louisa 
Harding,  deceased,  and  for  a  declaration  that  certain  freehold 
estate  formed  part  of  the  estate,  and  for  an  order  that  her  admin- 
istrator should  get  in  the  lands  or  their  value,  to  her  estate. 

Before  4th  December  1878,  the  defendant,  Silas  Harding,  owned 
an  estate  called  "  Chocolyne,"  near  Geelong,  and  on  that  date,  by 
deed  between  himself  of  the  first  part,  his  wife  Mary  Louisa 
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Harding  of  the  second  part,  and  her  brother  the  plaintiff  William  molesworth.j. 
Stephens  Howell  of  the  third  part,  Harding  granted  a  portion  is84 

of  the  estate  as  in  consideration  of  8076i.  paid  to  him  out  of  the        howbll 
separate  estate  of  Mrs.  Harding,  to  William  Stephens  Howell  and  »• 

his  heirs,  to  the  use  of  Mrs.  Harding,  her  heirs  and  assigns,  as  and 
for  her  separate  estate,  and  Harding  for  himself,  his  heirs,  execu- 
tors and  administrators,  covenanted  with  the  plaintiff,  his  heirs 
cestui  que  use  and  assigns,  that,  notwithstanding  any  act  deed  or 
thing  whatsoever  by  him  (Harding)  made  done  or  knowingly 
permitted  or  suffered  to  the  contrary,  he  then  had  power  to  grant 
and  release  the  premises  free  from  all  encumbrances :  And  that 
the  premises  might  be  quietly  entered  into,  held  and  enjoyed, 
without  any  interruption  or  disturbance  by  Harding,  or  any  person 
claiming  through  or  intrust  for  him;  And  further  that  Harding 
his  heirs,  executors,  and  administrators  and  every  other  person 
lawfully  or  equitably  claiming  through  under  or  in  trust  for  him, 
would  at  all  times,  at  the  request  and  cost  of  the  said  William 
Stephens  Howell,  his  heirs  and  assigns,  execute  and  do  all  such 
assurances  and  acts  for  further  or  better  assuring  all  or  any  of  the 
said  premises  unto  and  to  the  use  of  the  said  William  Stephens 
Howell,  his  heirs,  cestui  que  use  and  assigns,  as  by  him  or  them 
should  be  reasonably  required.  Harding  had  also  another  estate 
called  "Devon  Park,"  and  on  23rd  February  1879,  by  deed 
between  the  same  parties,  granted  it,  as  in  consideration  of  70262^. 
of  the  separate  estate  of  Mrs.  Harding,  to  the  plaintiff  and  his 
heirs  upon  similar  uses,  and  covenanted  in  a  similar  manner. 
These  settlements  were  in  fact  entirely  voluntary. 

On  25th  January  1882,  Mrs.  Harding  died  intestate.  In  order 
to  prevent  any  part  of  the  estate  falling  into  the  hands  of  the 
plaintiff,  or  his  brother  the  defendant  Richard  Howell,  and  being 
advised  that  he  might  defeat  the  voluntary  conveyances  by 
another  conveyance  for  value,  the  defendant  Harding  entered  into 
an  agreement  with  his  nephew,  Silas  George  Tangye,  who  had  long 
acted  for  him  as  manager  of  his  properties,  by  which  he  agreed  to 
sell  him  the  lands  in  the  former  conveyances  for  7250Z.  payable 
lOOOi.  at  date,  and  the  balance  by  three  promissory  notes  with  in- 
terest, payable  in  one,  two,  and  three  years.  A  conveyance  was 
executed  between  them  on  the  8th  February  1883,  carrying  out 
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^.  J.  this  acifreement,  and  reciting  i 
money,  though  the  purchase-m( 

^  was  arranged  for  in  the  followii 
ing  account  in  his  own  name  as 
Estate,  and  drew  on  it  for  the  e: 
it  all  profits,  accounting  to  Han 
drew  a  cheque  for  lOOOZ.  and 
agreement  between  them,  it  wj 
seven  months  afterwards,  when 
account  between  the  parties.  1 
notes  payable  in  one,  two,  and 
purchase-money.  Tangye  then 
the  station  as  before. 

Both  the  plaintiff,  and  Hardi: 
ceedings  for  obtaining  administr 
and  eventually  Harding,  on  4tl 
therefor,  making  an  affidavit  i 
as  her  real  estate,  and  valuing  i 
afterwards  took  exception  to 
him  duty  as  for  more  than 
Harding  to  administer  the  estal 
ance  to  Tangye.  On  this,  the  p 
for  the  administration  of  the  inl 
of  the  Court,  and  for  a  declarati 
estate,  and  for  an  order  callin| 
their  value  to  her  estate,  and  m 
defendant,  as  he  refused  to  be  j 

Higgins  and  Topp,  for  the  pi 
administration  of  the  estate  of 

Webb,  Q.C.,  and  a'BecJcett,  ft 
Harding  had  no  property  othi 
and,  as  they  were  purely  volui 
any  time  by  a  conveyance  to  a 
tion,  under  27  Eliz.  c.  4.  Thei 
death  of  the  volunteer,  before 
any  difference.    Probate  duty  w 
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3  think  wrongly)  advisecfthat  ifc  was  payable,  ] 
9    was    not    defeated    at    her   death.      The 

Tangye  was  no  sham ;  it  may  have  been 
but  that  makes  no  difference;  and  if  it  is 
hat  sale,   Tangye  should  be  made  a  party. 

to  Tangye  was  for  less  than  Harding  would 
le  else ;  it  was  so  because  Tangye  was  his 
jrved  him  well  for  years,  besides  which,  the 
ras  a  sale  to  defeat  a  voluntary  conveyance 
he  value.  The  fact  that  Tangye  knew  the 
ould  not  alter  the  matter  under  27  Eliz.  c.  4, 
o  right  to  restrain  the  settlor  selling  for 
ion,  nor  any  title  to  the  purchase-money  if 
jquent  volunteers  can  have  no  better  right, 
pped  from  denying  the  voluntary  settlement : 
i) ;  in  which  case  all  the  authorities  on  the 
d.  If  the  sale  to  Tangye  were  bad,  Harding 
r  to-morrow,  because  notice  to  the  purchaser 
I.  [MoLESWORTH.  J.  The  personal  representa- 
{ might  anticipate  any  conveyance  of  that  sort, 
iself.]  It  is  a  mere  question  of  who  does  so 
je,  Harding  himself  is  the  personal  representa- 
ig,  though  he  sold  the  property  before  be- 
sswoRTH,  J.  Is  there  any  authority  to  the 
5  a  voluntary  conveyance  may  be  bad,  the 
contained  are  not  binding  on  the  grantor?] 
such  cases,  and  they  would  be  at  vari- 
ict  of  the  enactment.  [Molesworth,  J,  It 
he  sale  to  Tangye  amounted  to  nothing  more 

of  documents.  At  all  events,  it  was  partly 
jonveyance  to  Mrs.  Harding  voluntary f  namely 
Bction.]  The  motive  was  rather  dislike  to  the 
ORTH,  J.  Perhaps.  I  think  Harding  s  action 
le  had  intended  to  make  a  provision  for  his 
oing  to  her  brothers  in  a  way  which  he  did 
Lveyance  partly  for  valuable  consideration 
lan  the  real  value,  and  partly  for  natural  love 
(a)  1  W.  &  W.,  Eq.  277. 
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M0LE8W0RTH,  J.  and  affection  is  good:  Doe  d.  Parry  v.  James  (6);  BvZU 

1884  (^)-    -^  Court  of  Equity  remains  neutral,  and  will 

h"wkll       ^^^  ^^  ^y  which  the  settlor  tries  to  rid  himself  of 

i  V.  conveyance :  Smith  v.  Oarland  (d) ;  Pulvertoft  v.  P 

Buckle  V.  Mitchell  (/);  Doe  d.  Otley  v.  Manning  (g). 

jf  the  covenant  would  have  to  be  brought  by  Harding, 

I  a*  trator,  against  himself.    [Molesworth,  J.    No ;  b; 

plaintiff   as    covenantee   of   the  settlement    again 

The  interposition  of  a  trustee  alters  the  case.]    [ 

was    not   a    trustee,    but   a    mere    grantee   to   ru 

t  conduit  pipe,  and  as  such  sustains  no  damage  himsel 

not  be  entitled  to  recover.      Whether  the  covenant  i 

not,  it  cannot  be  enforced  in  this  proceeding — ^the 

made  by  the  pleadings.    [Molesworth,  J.    There  : 

inquiry  whether  this  particular  property  could  be 

r  part  of  the  estate,  but  perhaps  it  would  be  better  doi 

ing  to   the  plaintiff  the  right  to  proceed  at  lav 

,  •  it]      We  would  not    offer  any  objection  to  his 

1  reserved. 

j  Campbell,  for  the  defendant  Richard  Howell — ^Tl 

Howell  is  entitled  to  his  costs ;  he  refused  to  be  a  ] 

was  made  a  defendant.    [Molesworth,  J.    Was  he 

'  to  answer?    Higgins — Under  the  present  practice 

('   ;  called  upon  to  answer,  but  he  may  answer  or  not  c 

Molesworth,  J.    Well,  he  would  not  be  harmed  by 

1  I  a  party,  and  he  need  not  have  answered  at  all,  or  ] 

appeared.] 

Higgins,  in  reply — ^Under  27  Eliz.  c.  4,  a  sale 
voluntarjr  conveyance  must  be  bond  fide;  there 
animvs    vendendi:     Smith's   Real    and   Personc 
(8rd  Ed.)  816;   May  on  Voluntary  Settlements,  2( 
Parry    v.    James    (h);    Daking    v.    Whimper    (/ 

(b)  16  East  212.  (/)  18  Ves.  100. 

(c)  Ambl.  764.  {g)  9  East  59. 
{d)  2  Mer.  at  p.  127.  {h)  16  East  212. 
(«)  18  Ves.  84.  ij)  26  Beav.  568. 


J    .  I 
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iroRTH,  J.     Then  if  you  argue  in  that  way,  you  come  on  the  molesworth,  j. 
-difficulty  that  Tangye  is  not  a  party  to  the  suit.]    He  has  not  i884 

been  made  a  party,  because  the  plaintiff  did  not  wish  to  disturb        howbll 
the  provision  made  for  him  by  Harding,  more  than  is  necessary  ^' 

io  preserve  the  right  of  the  plaintiff,  who  is  quite  willing  to  take 
the  value  of  the  lands  instead  of  the  lands  themselves.  Nor  did 
the  defence  raise  the  question  that  he  ought  to  be  a  party.  The 
sale  to  Tangye  was  a  voluntary  conveyance,  because  the  payment 
of  the  consideration  money  was  altogether  inadequate,  and 
was  a  mere  matter  of  account  between  the  parties.  [Moles- 
WORTH,  J.  It  was  a  mere  matter  of  book-keeping  throughout.] 
We  say: — (1)  There  was  no  h&adfide  sale  to  Tangye;  (2)  Hard- 
ing is  estopped  from  saying  that  the  conveyance  to  Mrs,  Hard- 
ing was  voluntary ;  (3)  Even  if  it  was  voluntary,  her  estate  is 
entitled  to  the  land  or  the  money,  under  the  covenant  for  further 
assurance :  Toivnead  v.  Toher  Qc)\  Ferrars  v.  Cherry  (i);  William- 
«m  V.  Godrington  (m),  per  Hardwicke,  L.C.  The  case  the 
Coorfc  probably  has  in  mind  is  Cox  v.  Baimard  (n).  [Moles- 
worth,  J.  To  enable  the  plaintiff  to  get  the  benefit  of  the  ques- 
tion of  the  covenant,  it  should  have  been  raised  by  the  pleadings. 
There  should  be  an  amendment.]  The  issues  are  all  before  the 
Court,  and  Tangye  himself  has  been  present,  and  given  evidence, 
80  that  the  amendment  could  be  made  now,  as  the  new  Rules 
allow  it  to  be  made  at  the  trial,  and  under  Order  xvi.,  r.  11, 
no  cause  is  to  be  defeated  by  reason  of  the  misjoinder  of  the  parties. 

Webb — In  WilliaTnson  v.  Godrington  (m),  and  Cox  v.  Barnard 
(p),  the  sales  were  made,  after  the  death  of  the  settlor,  by  his 
representatiTes.  [Moleswobth,  J.  In  the  absence  of  authorities, 
I  would  be  inclined  to  think  that  27  Eliz.  c.  4  does  not  affect 
<X)venants  for  further  assurance,  but  only  the  title  to  the  land.] 
In  Jefferys  v.  Jefferya  (q),  Cottenham,  L.C.,  was  of  opinion  that 
the  principle  of  the  Court  to  withhold  its  assistance  from  a 
volunteer,  applies  equally  whether  he  seeks  to  have  the  benefit 

[h]  L.B.,  1  Ch.  446  ft  461 ;  35  L.  J.        (n)  8  Hare  310. 
'(Ch.)608.  (o)  1  Vea.  Sen.  511. 

it)  2  Vera.  384.  {p)  8  Hare  310. 

N  1  Ves.  Sen.  611.  {q)  Cr.  ft  PhiU.  138. 
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M0LE8W0RTH.J.  of  a  coiitract,  a  covenant,  or  a  settlement;  and  ; 
1884  AvMand  (r),  it  was  held  that  Equity  would  no 

covenant  for  further  assurance,  but  left  him  to 
law ;  under  "  The  Judicature  Act  1883"  (No.  761),  \ 
3d.,  the  rules  of  Equity  are  to  prevail,  and  where,  b( 
no  relief  would   be  given  in   Equity,  no  relief  \\ 
anywhere  now :  Pugh  v.  Heath  (s);  Dalrymple  v.  i< 

Cur 


HO^V'ELL 

V. 

HA-RDIKQ. 


Dec.  4.  MoLESWORTH,  J.    Mr.  Silas  Harding,  the  defen 

estate  called  Chocolyne,  near  Geelong.  On  the  4 
1878,  by  deed  between  him  of  the  first  part,  hi 
Louisa  of  the  second  part,  and  her  brother  Vi 
Howell  the  plaintiff,  of  the  third  part,  Harding  gr 
this  estate,  as  in  consideration  of  8076Z.  of  the  sepai 
Mrs.  Harding  paid  to  him,  to  the  plaintiff  and  his 
use  of  Mrs.  Harding  her  heirs  and  assigns,  as  and  foi 
estate,  and  Harding  for  him,  his  heirs,  executors,  am 
tors,  covenanted  with  the  plaintiff,  his  heirs,  cestu 
assigns  that,  notwithstanding  any  act,  &c.,  done  by  h 
to  the  contrary,  he  had  power  to  grant,  and  that 
might  be  quietly  enjoyed,  and  that  the  said  Hardii 
executors,  and  administrators,  and  every  other  perso: 
equitably  claiming  through,  under,  or  in  trust  for  bin 
times,  at  the  request  and  cost  of  the  said  Wm.  S.  Ho\« 
and  assigns,  execute  and  do  all  such  assurances  f 
further  or  better  assuring  all  or  any  of  the  said  j 
and  to  the  use  of  the  said  Wm.  Stephens  How 
cestui  que  use  a,nd  assigns,  as  by  him  or  them  should  1 
required. 

The  defendant  had  alsoan  estate  called  Devon-park 
February  1879,  by  deed  between  the  same  parties,  ] 
in  consideration  of  70262.,  similar  money,  to  the  pla 
heirs,  upon  similar  uses,  and  covenanted  in  a  sim 
These  settlements  were  in  fact  entirely  voluntary. 

()•)  14  Sim.  531,  {s)  7  Ap.  Cas.  235  ;  51  L.  J, 

{t)  61  L.J,  (Q.B.)  61. 
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Mrs.  Harding  died  intestate  on  25th  January  1882.     Treating  molesworth  j. 
the  property  in  question  as  hers,  the  defendant  Harding  should  1884 

be  entitled  to  half  of  it ;  the  plaintiff  and  her  other  brother,  the        Howkll 
defendant  Richard  Howell,  each  to  one-fourth  of  it.     Harding      hardino. 
not  unfairly  wished  to  prevent  this,  and  was  advised  to  defeat 
his  voluntary  conveyances  by  a  conveyance  as  to  a  purchaser 
for  value. 

He  had  a  nephew,  Silas  George  Tangye,  who  long  acted  as  a 
manager  of  his  properties,  with  whom  he  had  accounts,  who 
kept  a  bank  account  in  his  name  as  to  the  dealing  with  the 
Chooolyne  estate,  and  Harding  entered  into  an  agreement  with 
him,  dated  8th  February  1883,  by  which  Harding  agreed  to  sell 
the  lands  in  the  former  conveyance  for  7250!.,  payable,  10002.  at 
date^  the  balance  by  three  promissory  notes,  with  interest,  pay- 
able in  one,  two,  and  three  years.  A  conveyance  between  them 
was  executed  on  the  same  day,  falsely  reciting  a  cash  payment 
of  the  purchase-money. 

Both  the  plaintiff  and  Harding  had  taken  some  proceedings 
for  administration  to  Mrs.  Harding,  but  Harding  obtained  an 
order,  4th  October,  1883,  to  obtain  it.  He  m&de  an  affidavit 
treating  the  property  in  question  as  her  real  estate,  and  valuing 
it  at  7250£.,  and  referring  to  the  conveyance  to  Tangye.  The  office 
made  him  pay  duty  as  for  more  than  14,000!. 

The  transaction  between  him  and  Tangye  was  confessedly  with 
the  design  of  defeating  the  plaintiff's  and  his  brother's  claims,  at 
a  great  undervalue,  say  half-price,  and  with  the  intention  of 
giving  a  benefit  to  Tangye.  The  alleged  conversation  making 
the  bargain  seems  to  me  to  have  been  pre-arranged,  and  it  was 
worked  out  in  a  way  to  make  its  reality  very  questionable,  and 
to  rest  entirely  on  the  evidence  of  Harding  and  Tangye.  The 
apparent  ownership  of  the  property  seems  to  have  remained 
unchanged — that  is,  between  Tangye's  management  and  owner- 
ship. The  payment  of  the  10002.  and  of  the  first  note  was  all  a 
matter  of  accounts  between  themselves.  The  payment  of  the 
cheque  for  lOOOt.,  so  far  as  bank  accounts  and  presentment  for 
payment,  was  delayed  for  seven  months. 

The  legal  question  as  to  the  effect  of  a  conveyance  for  under- 
value, partly  with  the  motive  of  giving  a  benefit  to  a  nephew, 

VJ4.R.,  VoL  xn.  MM 
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1884 
Howell 

V. 

Habding. 


>iOLE3woRTH,j.  mainly  in  order  to  defeat  a  Vbluntary  conveyance  to  a  wife,  may 
be  questioned.  I  should  be  satisfied  that  the  dealing  between 
Harding  and  Tangye  was  real,  not  qualified  by  any  secret  agree- 
ment or  understanding  to  rescind,  according  to  the  authorities  to 
which  I  have  been  referred.  I  should  feel  much  doubt,  but  the 
matter  has  much  novelty  and  difficulty. 

The  covenants  for  further  assurance  in  the  voluntary  deeds 
may  perhaps  afford  an  easier  means  to  the  plaintiff  for  redress. 
If  he,  as  grantee,  called  upon  Harding  to  procure,  and  Tangye  to 
execute  conveyances  to  him  of  the  legal  estate,  and,  upon  refusal, 
proceeded  by  action  of  covenant  against  Harding,  he  might  seek 
as  damages  the  value  of  the  lands.  If  he  recovered  them,  he 
should  hand  them  to  Harding,  as  administrator  of  his  wife,  and 
then  seek  his  share  as  one  of  her  next-of-kin.  If  this  would  be 
so,  the  case  might  be  decided,  avoiding  the  original  difficulties.  I 
should  be  glad  to  see  all  joined  in  one  action.  Thus,  too,  I  may 
decide  by  anticipation  the  result  of  any  future  attempt  of 
Harding  to  sell. 

I  am  disposed  to  let  the  case  stand  over  to  enable  the  plaintiff 
to  make  such  demands  and  tenders  of  conveyances  as  should  be 
necessary  to  enforce  a  fulfilment  of  the  covenants  for  further 
assurance  in  the  deeds  of  4th  December  1878,  and  23rd  February 
1879,  or  to  recover  damages  for  their  non-f ufilment ;  and,  further, 
to  allow  the  plaintiff  to  amend  his  statement  of  claim  by  putting 
in  issue  the  said  covenants,  and  the  result  of  such  demands  and 
tenders,  the  said  proceedings  and  amendments  to  be  effected 
without  delay. 


1885  The  necessary  demands  and  tenders  having  been  made,  and  the 

March  23,  24.  statement  of  claim  having  been  amended  by  putting  in  issue  the 
covenants  and  the  result  of  the  demands  and  tenders,  the  action 
again  came  before  the  Court. 

Higgins  and  Topp,  for  the  plaintiff — ^When  the  case  was  last 
before  the  Court,  the  points  of  law  were  left  open  in  order  that 
such  demands  and  tenders  of  conveyances  as  were  necessaiy 
to  enforce  a  fulfilment  of  the  covenants  for  further  assurance 
in  the  deeds  or  to  recover  damages  for  their  non-fulfilment, 
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to  allow  the  plaintiff  to  put  in  issue  *^ 
e  result  of  such  demands  and  tenders, 
le,  and  no  conveyance  made.  Harding 
ecitals  in  the  deeds,  from  urging  that 
conveyances.  [Molesworth,  J.  I  con- 
efore.]  There  is  nothing  in  the  judgment 
EI  J.  I  did  not  convey  in  my  judgment 
>n,  but  I  considered  the  point  of  estoppel, 
Qgye  was  merely  a  second  volunteer,  and 
was  bond  fide,  there  has  been  a  breach  of 
jr  assurance,  by  conveying  to  him,  in  the 
second  place,  by  refusing  to  get  the  estate 
equested.  The  grant  of  administration  of 
relates  back  to  the  time  of  her  death ;  so 
vets  under  27  Eliz.  c.  4,  subject  to  the 
ave  found  only  one  case  showing  that  a 
surance  may  be  binding,  although  the  con- 
namely  :  Williamson  v.  CodHngton  {v). 
:her  that  Harding,  as  administrator  of  his 
it  in  the  land,  or  account  for  its  value,  viz., 
merest,  would  amount  to  the  30,000Z.  sought 
kim. 

chett,  for  the  defendant  Harding — We  have 
jnt  to  speak  as  to  the  value  of  the  land, 
L  higher  value  in  the  amended  statement  of 
J,  I  think  I  should  refer  it  to  the  Chief 
't  was  the  value  of  the  lands  at  the  time 
conveyances  for  execution.]  The  proper 
of  damages  would  be  the  value  of  the 
le  voluntary  conveyances.  [Molesworth, 
)  covenant  consists  in  its  not  being  con- 
the  tender  of  the  conveyances.]  Such  a 
k  person  to  lie  by  till  great  improvements 
CRTS,  J.  I  am  inclined  to  think,  in  this 
een,  in  point  of  fact,  no  improvements.  K 
Qen  in  value,  the  damages  would  not 
{v)  lVes.Sen.  611. 
MM  2 
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J  J-  be  more  than  its  present  value, 
to    take     it,    at    our    option,    at 
M'DoncUd  v.  Rotve  (w\     Molesw 
think   that,   in  any  aspect,   it  she 
Then  we  have   no  evidence   to  ca 
"The  Judicature  Act  1883"  (No.   ' 
equitable  principles,  and  Equity  haj 
nants  for  a  voluntary  settlee :  Evdy 
V.  Pulvertoft  (y) ;  Buckle  v.  Mitchell 
A  covenant  is  a  mere  incident  of  the 
a  whole.    The  plaintiff  has  no  right 
person  has  the  right  to  do  so,  it 
Harding's  administrator.     Nor  is  tl 
the  action  as  trustee  to  uses,  for 
damage:  1  Davidson  on  Conveyand 

Higgins,  in  reply — If  Harding  -w 
sue,  then  he  would  have  to  sue  hims 
ing  to  his  counsel's  argument,  the  pla 
A  person  entitled  beneficially  to  Mn 
on  her  administrator  to  account  to  th 
held  the  lands,  he  might  have  sold  a 
is  entitled  to  have  the  value  of  the 
since  Mrs.  Harding's  death:  M'Don 
show  that  the  Courts  will  now-a-da 
doctrine  of  27  Eliz.  c.  4,  in  any  way 
to  show  that,  as  against  the  settlor 
binding.  In  Evelyn  v.  Templar  {6 
purchaser.  Buckle  v.  Mitchell  (z),  an 
were  suits  by  the  purchaser,  and  wei 
it  would  not  be  fair  not  to  allow  the  p 
his  purchase.  No  case  has  reverse 
(d).  In  Trewhella  v.  Willison  (e), 
might  be  maintained  on  a  covenant 

(U7)  4  A.J.R.  134. 

{x)  2  Brown's  C.C.  148. 

(y)  18  Ves.  84. 

(z)  lb.  110. 

(a)  L.R.,  1  Ch.  atp.461 ;  35L.J.  (Ch.)  608. 


Digitized  by  VjOOQiC 


VOL.  XIL]  XLIX  &  L  VICT.  549 

itself  was  ineffectual  as  a  conveyance.    In  Fletcher  v.  Fletcher  (/),  molesworth,  j, 
it  was  argued  that,  being  a  mere  voluntary  covenant,  Equity  isss 

would  not  interfere  in  favour  of  a  volunteer,  and  it  was  held        howbll 
that  it  would.  _    t;. 

Cur,  adv.  vult. 


Harding. 


Molesworth,  J.  On  4th  December  I  expressed  my  opinions,  '^P^^  ^' 
undecided,  in  this  case,  as  to  the  liability  of  the  defendant  to 
account  to  his  wife's  personal  representatives  for  the  value  of  two 
estates  which  he  voluntarily  conveyed  to  her,  and,  after  her  death, 
conveyed  to  his  nephew,  Mr.  Tangye.  I  directed  that  the  pro- 
ceedings should  be  amended  so  as  to  raise  another  question  as  to 
his  liability  upon  his  covenants  in  these  conveyances,  that  all 
persons  claiming  any  estate  derived  from  him,  should  convey  to 
the  plaintiff  as  trustee  of  these  deeds.  Tangye  derives  under 
him,  I  will  say  for  this  argument,  a  good  estate  as  provided  in 
the  former  order. 

Tangye  has  been  called  upon,  23rd  December,  to  convey  one 
set  of  lands  to  the  plaintiff  as  trustee  of  one  conveyance,  and  the 
other  set  to  the  defendant  as  administrator  of  his  wife.  The 
difierence  was  from  a  doubt  of  the  covenants  passing  to  the 
cestui  que  use  under  the  Statute  of  Uses,  according  to  the  precise 
terms  of  the  conveyances.  And  it  has  been  made  certain  by 
applications  and  tenders  to  them  respectively,  that  Tangye  will 
execute  no  conveyance  of  the  kind,  and  that  the  defendant  will 
not  endeavour  to  induce  him  to  do  so. 

At  common  law,  conveyances  for  the  consideration  of  relation- 
ship, as  husband  and  wife,  and  covenants  for  title,  and  further 
assurance  contained  in  them,  were  valid ;  the  very  expression 
*'  good  consideration  "  showed  it.  Then  came  the  Statute  of  27 
Eliz.  c.  4,  which  made  all  voluntary  conveyances  void  against 
subsequent  purchasers  for  value;  and  the  courts  decided  upon 
this,  that  the  purchaser  under  the  second  conveyance  having 
notice  of  the  voluntary  conveyance,  did  not  protect  the  first. 

But  the  eflScacy  of  the  covenants  in  the  voluntary  conveyance, 
as  personally  binding  the  grantor,  has  never,  as  far  as  I  can  find, 
been  questioned.     If  a  man  voluntarily  conveyed  land  to  a  son, 

(/)  4  Hare  67. 
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with  covenants  such  as  here,  whc 
and  he  afterwards  thought  fit  to 
for  value,  the  title  of  that  other  ' 
called  on  that  other  to  convey  to 
his  father  for  damages.  In  the 
sympathy  would  be  with  the  soi 
here,  where  the  defendant  was  t 
voluntary  conveyance  for  his  wif 
passed  to  her  family  ;  but  the  leg 

In  Evelyn  v.  Templar  (g),  a  pe 
tary  settlement  with  power  to  8( 
to  the  trustees  of  it,  sold  to  a  pen 
ment,  received  the  price,  died  insc 
was  not  liable  to  repay  the  pur 
under  the  settlement.  The  purcl 
a  power  in  the  settlement,  but  fr 
and  it  was  held  the  purchaser  cc 
and  was  not  bound  to  regard  the 
vertoft  (k),  never  finally  decided, ' 
had  executed  a  voluntary  conve 
from  executing  a  conveyance  for 
tending  to  defeat  it.  But  there  ( 
the  right  to  sue  upon  the  covenan 
Mitchell  (J),  articles  to  sell  for  vj 
cuted  so  as  to  defeat  a  previous 
ordinary  rule,  that  what  is  agree(] 
end  V.  Toker  (k)  it  was  held  that 
is  defipated  by  sale,  those  havinj 
against  the  purchase-money. 

In  Williamson  v.  Codrington  ( 
trustees  for  his  illegitimate  child 
covenant  to  warrant.  He  sold 
representatives  were  held  liable  ii 
perty,  I  may  say  generally,  at  the 
the  warranty  covenant,  which  tl 

{g)  2  Bro.  CC.  14a 

{h)  18  Ves.  84.  I 

U)  Jb.  100. 
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In  Fletcher  v.  Fletcher  (m),  it  was  held  that  a  voluntary  covenant  molesworth.j. 
with  trustees  to  settle  money  on  illegitimate  children  was  enforce-  x885 

able  against  the  covenantor's  representatives,  and  that  a  court  of       h"w~ 
equity  would  enforce  it,  without  regard  to  the  disposition  of  the  v. 

tnistee,  by  its  own  machinery.  In  Johnson  v,  Brophy  (n), 
where  a  person  having  voluntarily  settled  land,  mortgaged  it  and 
other  land,  I  threw  the  mortgage  on  the  unsettled  land,  to 
exonerate  the  settlor. 

This  CJourt  is  now  made  the  place'  to  enforce  both  legal  and 
equitable  rights.  The  new  Act  says  that,  where  the  doctrine  of 
the  two  courts  conflicted,  the  doctrine  of  courts  of  equity  shall 
prevail.  Courts  of  equity  used  to  refuse  to  enforce  covenants  in 
voluntary  conveyances,  not  as  disapproving  of  them,  but  as  not 
being  the  proper  tribunal ;  there  was  no  conflict. 

As  to  the  measure  of  damages  recoverable,  I  say  that  it  would 
be — ^not,  as  might  be  on  covenants  for  title,  the  value  of  the  land 
when  the  defendant  conveyed  to  Tangye — but  the  value  of  the 
land  when  Tangye  refused  to  execute  the  conveyance,  whether 
the  value  had  increased  or  diminished.  I  would  not  give  an 
option  like  that  in  McDonald  v.  Rowe  (0).  It  has  been  argued 
for  the  defendant  that  it  might  be  inequitable  if  the  land  had 
been  improved  by  Tangye.  No  case  as  to  such  improvement  has 
been  raised  by  pleading  or  evidence. 

Declabe  that  the  plaintifi^  as  one  of  the  next-of-kin  of  Mary  Louisa 
Harding,  is  entitled  to  have  the  value  of  the  lands  of  Chocolyne  and  Devon  Park, 
oompriaed  in  the  deeds  of  4th  December  1878,  and  25th  February  1879,  and  23rd 
Beoember  1884,  charged  against  the  defendant,  Silas  Harding,  as  part  of  her 
auets,  for  which  he  is  liable  as  her  administrator.  Refer  to  the  Chief  Clerk  to 
inquire  and  certify  what  the  said  value  was,  and  also  to  take  the  usual  accounts 
of  her  real  and  personal  estate,  and  of  the  plaintiff's  right  to  one-fourth  therein, 
lo&r  as  any  party  may  require.  Reserve  further  directions  and  costs.  Liberty 
to  apply. 


From  this  decision,  the  defendant  Harding  appealed  to  the  Full  f.  c. 

Court  The  arguments  raised  before  Molesworth,  J.,  werer  epeated.     sept.  4,  7,  8. 

Webb,  Q.C.,  and  a'Beckett,  for  the  appellant. 

Biggims  and  Topp,  for  the  respondent 

Cur.  adv.  vult. 

(«)  4  Hare  67.  (n)  AnU  Vol.  IV.,  Eq.  77.  (0)  4  A.  J.R.  134. 
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F.  G.  Per  Curiam  (p).    There  is  an  important  fact  upon  which  the 

1885  Primary  Judge  appears  not  to  have  arrived  at  any  finding,  and  we 

Howell       have  not  the  advantage  of  having  heard  the  evidence  as  to  it, 
v*  to  enable  us  to  attempt  to  make   any  finding.     It  is  whether 

the  nephew  of  the  defendant,  Silas  Harding,  purchased  the  estates 
S^9.  ^f  Chocolyne  and  Devon  Park,  in  the  month  of  February  1883, 
bond  fide  and  for  valuable  consideration  from  SUas  Harding. 
We  think  that  that  is  a  question  that  ought  to  be  determined 
before  we  deal  with  the  whole  of  this  case,  and  we  therefore 
postpone  our  judgment  until  the  determination  of  an  issue,  which 
we  will  direct  for  determination  by  a  jury.  The  question  will 
be : — "  Did  Tangye,  the  nephew  of  the  defendant,  Silas  Harding, 
in  the  month  of  February  1883,  purchase  Chocolyne  and  Devon 
Park,  or  either  of  the  said  estates,  from  the  said  Silas  Bjtrding, 
bond  fide  and  for  valuable  consideration  ?"  When  that  question 
has  been  determined  by  a  jury  of  six,  we  shall  be  in  a  better  posi- 
tion to  deal  with  the  case. 

That  issue  was  subsequently  tried  by  a  jury,  who  foimd  in  the 
negative,  that  Tangye  did  not  purchase  from  Harding  bond  fide 
and  for  valuable  consideration. 

The  case  now  came  before  the  Court,  on  a  motion  on  behalf  of 
Mayll.       \j^Q  plaintiff',  for  judgment  on  the  appeal 

Dr.  Madden  and  Topp,  for  the  plaintiff — ^It  is  submitted  that, 
on  the  finding  of  the  jury,  the  plaintiff"  is  entitled  to  judgment, 
because  one  voluntary  conveyance  cannot  defeat  another :  May 
on  Volwrvta/ry  Conveyances  (Ist  ed.)  203.  The  only  questi<Mi  is 
at  what  time  the  value  of  the  lands  is  to  be  ascertained  We  ask 
for  a  declaration  that  Mary  Louisa  Harding,  deceased,  was,  at 
the  time  of  her  death,  entitled  to  the  lands  of  Chocolyne 
and  Devon  Park  mentioned  in  the  statement  of  daim, 
and  that  they  duly  passed  to  her  administrator,  Silas  Harding,  as 
her  administrator,  and  that  he,  as  such  administrator,  is  liable  to 
account  to  the  next-of-kin  for  the  said  estates  or  their  value. 
Refer  to  Chief  Clerk  to  ascertain  the  value  (that  is  their  present 

(p)  HlOINBOTHAM,  WUJJAMS   and  HOLBOTD,  JJ. 
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value).    Direct  Silas  Harding  to  pay  the  costs  of  the  action  (which  f.  c. 

will  include  the  issue  directed).  1886 

HOWSLL 

a'Beckett  and  Hodges,  for  the  defendant  Harding — The  judg-  TTAwnr 
ment  asked  for  is  inconsistent  with  the  case  made,  and  the  view 
of  the  law  adopted  by  the  Primary  Judge.  There  is  no  objection 
to  the  declaration  that  it  was  Mrs.  Harding's  at  her  death.  His 
Honour  proceeded  on  the  assumption  that,  by  the  deed  of  Febru- 
ary 1883,  the  land  was  gone  and  lost  to  the  estate ;  and  that,  on 
a  novel  principle  of  law,  Harding  was  answerable  under  the 
covenants  in  the  deed.  There  were  two  questions  before  the 
learned  judge :  one  of  fact,  upon  which  he  gave  no  decision,  and 
one  of  law,  upon  which  he  did  give  a  decision  that  Harding  was 
liable  for  depriving  Mrs.  Harding's  estate  of  the  land.  It  is  not 
intended  to  re-argue  that  question,  but  merely  to  remind  the 
Court  that  it  was  absolutely  necessary  to  decide  that  question  of 
law,  because  the  judgment  proceeded  entirely  upon  his  liability 
under  the  covenants.  Apart  from  that,  the  obvious  effect  of  the 
decree  asked  for  is  to  compel  the  administrator  of  the  estate  to 
purchase  it  at  its  value. 

An  affidavit  has  been  filed  by  Harding  in  this  matter,  with 
reference  to  a  sale  of  this  land  to  Tangye  subsequent  to  the  find- 
ing by  the  jury.  [Dr.  Madden  objected  to  its  reception  on  a 
motion  for  judgment  after  issue  tried.  Higinbotham,  J.  It  has 
been  held  that  the  Court  has  jurisdiction  to  send  back  the  trial 
of  an  issue  for  new  trial,  and  so,  I  suppose,  could  receive  affi- 
davits of  new  facts  on  it.]  It  may  materially  affect  the  decree 
the  Court  would  make.  The  broad  question  argued  on  appeal 
was  whether  a  voluntary  settlor  had  a  right  to  dispose  of  the  pro- 
perty without  being  responsible  under  his  covenant — ^he  retained 
the  right  to  defeat  it  by  a  sale  for  value.  It  is  asked  that  an 
inquiry  should  be  directed  as  to  whether  this  land  still  remains 
part  of  the  estate.  [Higinbotham,  J.  Could  he  have  a  right, 
after  the  suit  was  instituted,  to  make  any  alienation  so  as  to  affect 
the  rights  of  the  plaintiff  in  that  suit  ?]  He  could  if  it  was  a 
voluntary  settlement.  [Higinbotham,  J.  Then  a  suit  to  set 
aside  a  voluntary  settlement  might  always  be  defeated  up  to 
judgment?]   Certainly.    The  Court  has  no  jurisdiction  to  say  that 
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it  shall  not,  if  there  be  a  powe 
because  the  settlement  is  alwi 
Even  if  the  affidavit  be  not  re 
it  for  granted  that  that  pov 
exercised.  [Holroyd,  J.  Is  b 
and,  as  such,  was  it  not  his  di 
alienation  of  this  property  fron 
his  personal  interest  against  1 
no  such  duty :  besides,  that  1 
so,  neither  His  Honour  the  Pri 
have  done  anything  but  say  i 
administrator.  Besides,  such  a 
ought  to  have  been  the  subjec 
action.  That  argument  was  a 
Tangye  as  to  the  second.  [HiG 
take  it  that  we  will  hear  the  ai 
read,]  The  defendant  objects  \ 
point  of  law  which  has  been  i 
with  by  this  Court.  [HiGiN 
prevent  a  renewal  of  similar  in 
for  fifty  years  to  come  ?  Does 
only  that  there  is  a  reasona 
ask,  but  that,  if  it  is  directed 
an  equit}'  ?]  It  is  submitted 
asked  in  this  case  is  not  an 
If  the  appeal  against  the  de 
be  correct,  Harding  is  at  all  e^ 
appeal  from  that  judgment;  an 
costs  of  opposing  it  ought  not  t 

No  appearance  for  the  defenc 

Dr.  Madden,  in  reply — The  p 
for  the  defendant  was  raised  b 
before  Molesworth,  J.  It  woul 
person  to  take  out  admiuistratic 
anybody  else  from  doing  so  and 
to  be  allowed,  having  got  rid  of 
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t.  In  order  that  the  defendant  may  raise  the 
)uld  be  an  amendment  of  the  pleadings,  and 
I  puis  darrein  continuance,  an  amendment 
3uld  not  allow  at  this  stage.  The  Court  is 
eal,  to  say  whether  the  judgment  appealed 
Tong,  apart  from  any  ground  for  his  decision 
I  judge.     If  it  was  right,  then  the  plaintiff  is 


Ha 


Cur.  adv.  vult 

the  Court  (q)  was  delivered  by  Holroyd,  J. 
3  action  is  a  brother  and  one  of  the  next- 
uisa  Harding,  wife  of  the  defendant  Silas 
jd  intestate  in  the  year  1882,  and  her 
dministrator  of  her  estate  in  1883.  The 
Howell  is  another  brother  and  the  only 
the  intestate.  Silas  Harding  was  the  owner 
rn  as  Chocolyne  and  Devon  Park.  These  he 
fe  in  fee  to  her  separate  use  by  two  inden- 
vely  the  4th  December  1878  and  the  25th 
1879.  By  the  first  indenture  Harding 
e  plaintiff,  who  was  grantee  to  uses  in  both, 
cestui  que  use  and  assigns,  that  he  had 
release  the  premises  thereby  conveyed  to  the 
heirs  and  assigns  and  that  the  said  premises 
njoyed  without  any  interruption  or  disturb- 
Harding)  or  any  person  claiming  through 
nd  that  he  and  every  other  person  lawfuUy  or 
through  or  in  trust  for  him  would  at  all 
st  and  cost  of  the  plaintiff  execute  and  do 
and  acts  for  further  or  better  assuring  all 
premises  unto  and  to  the  use  of  the  plaintiff 
use  and  assigns  as  by  him  or  them  should 
uired.  The  second  indenture  contained 
m  the  part  of  Harding,  with  a  variation  in 
h  bound  him  on  request  to  further  assure 
)y  conveyed,  not  to  the  use  of  the  plaintiff 
[KBOTHAM,  Williams  and  Holrotd,  J  J. 
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his  heirs  cestui  que  use  and  assi] 
the  settlor's  own  wife  her  heirs 
ances  purported  to  have  been  n 
voluntary    settlements.       Mrs. 
estate  than  what  was  comprised  i 

After  his  wife's  death  Hardi 
conveyed  to  one  Tangye  his  nep 
settlements  for  a  nominal  consi 
about  half  the  real  value ;  and  he 
defeating  the  voluntary  settlemi 
value,  a  number  of  circumstances 
upon  the  alleged  sale  to  Tangye, 
as  not  genuine.  The  object  of  tl 
of  Mary  Louisa  Harding  adminisi 
her  real  estate  got  in  and  sole 
Harding  with  the  full  value. 

At  the  first  trial  before  the  leai 
whether  there  had  been  any  real 
Tangye,  but  ordered  that  the  caui 
the  plaintiff  to  take  such  steps  as 
ing  the  fulfilment  of  the  covenant 
opinion  that,  if  Harding  was  call 
to  execute  reconveyances  of  the 
the  plaintiff  as  grantee  to  uses 
recover  the  value  of  the  lands ;  i 
amend  the  statement  of  claim, 
judge  was  accepted  by  the  plaint! 
again  for  trial,  it  was  proved  that 
execute  conveyances,  tendered  to 
lyne  to  the  plaintiff  as  trustee 
defendant  Harding  as  administral 
tenor  of  the  covenants,  and  had  re 
had  refused  to  procure  or  attempt 

The  statement  of  claim  as  ai 
onu8  of  proving  that  the  conve; 
and  for  valuable  consideration;  a 
be  got  in  and  sold  by  Harding,  or 
the  full  value  thereof,  or  with 
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covenants  for  farther  assurance;   thus  asserting  the  right  to  f. c. 

compel  Harding  to  account  as  administrator^  or  to  mulct  him  as  1886 

covenantor.  Howell 

The  learned  Primary  Judge,  after  carefully  reviewing  the  harding 
authorities,  decided  that,  assuming  for  the  nonce  the  genuineness 
of  the  sale  to  Tangye,  the  settlor  was  nevertheless  liable  on  his 
covenants,  and  he  assessed  the  damages  as  the  value  of  the  land  at 
the  date  when  Tangye  refused  to  reconvey  (23rd  December  1884) ; 
and  by  his  judgment  he  declared  that  the  plaintiff,  as  one  of  the 
next-of-kin  of  Mary  Louisa  Harding  the  intestate,  was  entitled 
to  have  the  value  at  that  date  charged  against  the  defendant 
Harding  as  part  of  the  assets  of  the  intestate  for  which  he  was 
liableasadministrator,  and  referred  it  to  the  Chief  Clerk  to  inquire 
what  the  value  then  was,  and  to  take  the  usual  accounts  of  the 
real  and  personal  estate  of  the  intestate  and  of  the  plaintiffs  one- 
fourth  share  therein  so  far  as  any  party  might  require. 

Harding  appealed,  and  his  appeal  was  heard  before  the  Full 
Court  The  case  presented,  as  it  seemed  to  us,  a  good  deal  of 
difficulty,  more  especially  as  no  instance  was  adduced  of  an  action 
having  been  brought  on  the  covenants  for  title  contained  in  a 
defeated  voluntary  settlement  since  the  Statute  27  Eliz.,  c.  4,  was 
passed ;  and  considering  that  the  cause  might  be  carried  before  a 
higher  tribunal  we  thought  it  better  that  the  issue  of  fact 
rabed  by  the  pleadings  should  not  be  left  undetermined. 
We  therefore  directed  an  issue  to  be  tried  by  a  jury  in  these 
terms: — ^"Did  Tangye  nephew  of  defendant  Silas  Hiarding  in  the 
month  of  February  1883  purchase  Chocolyne  and  Devon  Park 
estates  or  either  of  them  from  the  said  Silas  Harding  bond  fide 
and  for  valuable  consideration  ? "  and  we  reserved  our  judgment 
until  after  the  trial.  The  jury  found  in  the  negative,  and  it  ap- 
peared therefore  priwd  fade  that  one  way  or  the  other  the 
administrator  was  bound  to  reimburse  the  intestate's  estate  to  the 
fall  value,  the  only  question  being  at  what  time  the  value  should 
be  calculated. 

Meantime  however  Harding  had  prepared  a  surprise  for  the 
Court.  When  the  hearing  of  the  appeal  was  resumed,  his  counsel 
asked  leave  to  read  an  affidavit  made  by  him  on  his  own  behalf 
to  the  effect  that  subsequently  to  the  trial  of  the  issue  he  had 
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F.  c.  again  conveyed  the  settled  lands  to  his  nephew,  the  price  named 

1886  being  8475i.,  or  about  1200Z.  in  excess  of  the  sum  for  which  he 

HowKLL  ^^^^  pretended  to  sell  them  before,  and  that  this  time  the  purchase 
money  had  been  really  paid.  Upon  this  affidavit  Mr.  a'Beckett 
pressed  the  Court  to  further  postpone  its  final  judgment,  and  to 
refer  it  to  the  Chief  Clerk  to  inquire  whether  the  facts  were  as 
the  affidavit  alleged.  Without  deciding  whether  the  affidavit 
can  properly  be  used  at  this  stage,  yet,  in  our  opinion,  even  if  it 
can,  the  defendant,  before  he  obtains  the  inquiry  which  he 
demands,  is  bound  to  satisfy  the  Court  that  the  result  might 
influence  our  judgment  in  his  favour.  Exception  might  be  taken 
to  the  affidavit  as  insufficient,  inasmuch  as  it  does  not  negative 
the  existence  of  a  secret  undertaking  between  Harding  and 
Tangye  that  the  purchase-money  is  to  be  repaid  to  Tangye  as 
soon  as  the  conveyance  has  served  its  purpose.  But  we 
think  it  better  to  deal  at  once  with  the  point  of  law  on  which 
Mr.  a'Beckett  relied. — "If,"  he  asked,  "Harding  had  reserved 
to  himself  a  power  of  revocation,  could  it  have  been  defeated 
by  his  taking  administration  ?"  and  he  treated  Harding's 
ability  to  sell  the  settled  lands  if  a  purchaser  were  forth- 
coming as  equivalent  to  a  power  of  revoking  the  settlements 
at  pleasure.  But  in  our  opinion  no  such  analogy  exists. 
Undoubtedly  a  court  of  equity  will  not  restrain  a  voluntary 
settlor  from  disposing  of  the  settled  lands  to  a  bond  fide 
purchaser  for  value,  even  though  the  purchaser  has  notice  of  the 
trusts.  But  why?  Because,  according  to  the  construction 
which  has  been  put  upon  the  Statute  27  Eliz.  c.  4,  by  a 
series  of  decisions,  such  a  purchaser  has  a  right  to  buy  the 
settled  lands  from  the  settlor,  the  settlor  being  willing  to  sell; 
and  the  moment  he  agrees  to  buy  the  settlement  by  force  of  the 
Statute  becomes  fraudulent  and  void  as  against  him  ah  initio. 
But  the  right  is  in  the  purchaser,  not  in  the  settlor.  At  the 
suit  of  the  purchaser  equity  will  enforce  specific  performance  of 
the  contract ;  but  it  will  not  enforce  specific  performance  against 
him  at  the  suit  of  the  settlor.  The  settlement  being  void  against 
the  purchaser,  the  Court  cannot  restrain  the  settlor  from  selling 
to  him ;  but  it  will  compel  the  execution  of  the  trusts  against 
the  settlor  until  a  sale  is  effected.     The  settlor  has  no  power  in 
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himself  alone  of  defeating  the  settlement;   but  he  will  not  be  ^C- 

prevented  from  allowing,  or  even  from  soliciting,  a  bond  fide  1886 

purchaser  to  defeat  it — that  is  to  say,  from  offering  to  such  a        Howbll 
purchaser  what  he  has  a  right  to  buy.     This  distinction  between      harding 
a  power  of  revocation  reserved  by  a  voluntary  settlor  to  himself 
and  his  ability  to  defeat  the  settlement  by  obtaining  the  co- 
operation of  a  b<md  fide  purchaser  for  value  was  pointed  out  in 
Pvlvertoft  V.  PvZvertoft  (r). 

Now  how  does  this  distinction  affect  the  present  case  ?  If  any 
other  person  than  Harding  had  obtained  administration,  he  might 
have  made  the  settlements  good,  ex  post  facto  by  selling  the 
settled  lands  as  administrator :  Prodgers  v.  Langham  (a) ;  Parr 
V.  EUason  (Q  per  Lord  Kenyon,  C.J.  It  was  the  duty  of  Hard- 
ing as  administrator  to  get  in  the  estate  of  the  intestate.  But 
instead  of  that,  supposing,  what  may  well  be  doubted,  that  the 
second  sale  was  genuine  and  not  a  sham  like  the  first,  he  procured 
the  intervention  of  a  third  party  with  the  view  of  depriving  the 
persons  entitled  in  distribution  of  property  which  as  administra- 
tor he  ought  to  have  secured  for  them.  Having  put  himself  in 
a  position  in  which  his  duty  conflicted  with  his  interest,  he  should 
not,  on  equitable  principles,  be  permitted  to  plead  that  he  preferred 
his  interest  to  his  duty. 

It  is  to  be  observed  also  that  by  force  of  the  Act  No.  427 
Harding  when  he  obtained  administration  became  seised  in  fee 
of  the  settled  lands  at  law,  deriving  title  through  his  wife.  We 
think  that,  technically  and  laying  equitable  principles  out  of 
sight,  when  he  conveyed  these  lands  to  Tangye,  he  could  not  but 
pass  that  legal  seisin  which  was  in  him  as  his  wife's  representa- 
tive. We  refuse  therefore  to  grant  the  inquiiy,  bearing  in  mind 
that  the  price  said  to  have  been  paid  by  Tangye  is  still  far  below 
the  real  value  of  the  property. 

We  have  been  relieved  from  considering  at  what  date  the  value 
should  be  calculated.  In  answer  to  a  question  put  by  the  Court 
Mr.  a'Beckett  stated  that  in  the  event  of  the  judgment  of  the 
Court  being  against  him  on  the  main  argument  he  had  no  com- 
plaint to  make  as  to  the  date  fixed  for  calculating  the  value,  not 
conceiving  that  any  different  date  would  jae  more  favourable  to 
(r)  18  Yes.  84.  («)  1  Sid.  133.  (0  1  East  94. 
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F.  c.  his   client.     The  judgment  of  the  learned  Primary  Judge  will 

1886  therefore  remain  unaltered,  and  this  appeal  will  be  dismissed  with 

HowMx       costs. 

»•  Appeal  dismissed  with  costs. 

Harding. 

Solicitors  for  the  plaintiff:  Lynch  &  McDonald. 
Solicitors  for  defendant  Harding :  Davies  &  Campbell. 
Solicitors  for  defendant  R.  Howell :  Davies  <fe  CaTnpbell. 

A.  J.  A. 


F.  C.  BROMELL  V,  ROBERTSON. 

Aug.  5,  6.        StcUute  of  Fravda— Instruments  and  Securities  Statute  1864,  «.  Kyj—SaU  of  a 
right  to  depasture  sheep — Practice — Amendment  of  pleadings. 

A  verbal  agreement  for  the  purchase  of  the  right  to  depasture  sheep  upon  land 
held  under  a  pastoral  license,  under  sec.  47  of  "  The  Land  Act  1869,"  is  a  contract 
for  the  sale  of  an  interest  in  or  concerning  land,  within  the  meaning  of  sec  107  of 
**  The  Instruments  and  Securities  Statute  1864,"  and  must  be  in  writing. 

Leave  to  amend  pleadings  will  be  granted  at  any  stage  of  the  proceedings,  where 
no  injustice  will  be  done  thereby  to  the  other  side. 

Case  reserved  for  the  consideration  of  the  Full  Court.  This 
case  was  tried  before  Kerferd,  J.,  without  a  jury,  at  Hamilton, 
evidence  was  taken,  and  the  case  was  adjourned  to  Mel- 
bourne,  where  counsel  addressed  the  Court,  and  finally 
the  learned  judge  reserved  the  whole  case  for  the  con- 
sideration of  the  Full  Court.  Leave  was  also  reserved  for 
the  defendant  to  amend  his  pleading  if  the  Court  should  think  fit 
No  amendment  had  been  asked  for  until  the  close  of  the  defen- 
dant's case  and  counsel's  address;  and  when  the  plaintiff's  counsel 
was  about  to  sum  up  the  evidence,  the  defendant's  counsel  applied 
for  leave  to  amend  his  defence,  by  pleading  the  defence  of  the 
Statute  of  Frauds.  The  action  was  brought  upon  the  following 
contract  set  out  in  the  first  paragraph  of  the  plaintiff's  claim:— 
"  The  plaintiff  agreed  to  sell,  and  the  defendant  agreed  to  buy,  for 
125{.,  the  right  to  depasture  sheep  upon  the  Mokanger  Bun,  from 
the  30th  of  October  to  the  31st  of  December."  The  defence  was 
that  the  defendants  had  been  induced  to  buy  by  misrepresenta- 
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tion;  and  there  was  a  counterclaim  for  the  losses  incurred  by  ^-c- 

reason  of  such  misrepresentation.    Leave  to  amend  the  defence  1886 

was  asked  for  as  above  stated,  by  inserting  a  defence  that  the  Bbomell 
requirements  of  the  Statute  of  Frauds  had  not  been  complied  rqbiktson 
with.  The  plaintiff  contended  that  the  contract  was  a  written 
one,  while  the  defendant  denied  that  it  was  in  writing,  and  said 
that  it  was  a  verbal  arrangement.  The  defendant  contended  that, 
when  he  went  to  inspect,  he  was  shown  over  the  wrong  station, 
and  never  in  reality  inspected  the  Mokanger  Bun.  When  the 
defendant's  overseer  travelled  his  sheep  close  to  the  run,  for  the 
purpose  of  taking  possession  thereof,  he  personally  made  an  in- 
spection, and  refused  to  put  the  sheep  on,  as  it  was  in  such  a  poor 
state.  The  defendant  lost  many  sheep  in  travelling.  The  plain- 
tiff was  a  licensee  of  the  Mokanger  Run,  under  sec.  47  of  "  The 
Land  Act  1869"  (No.  360). 

Leon,  for  the  plaintiff — The  defendant  should  not  be  permitted, 
upon  any  terms  whatever,  to  amend  his  defence  at  this  stage  of 
the  proceedings.  Ord.  XIX.,  r.  15,  distinctly  points  out  the  necessity 
of  raising  such  a  defence  upon  the  pleadings.  The  whole  course 
of  the  plaintiflTs  case  might  have  been  altered,  if  the  defence  of 
the  Statute  of  Frauds  had  been  originally  pleaded.  Actually  the 
whole  case  is  closed  before  the  defence  is  suggested,  and  it  would 
materially  prejudice  the  plaintiff  if  the  amendment  were  granted. 
In  Clarke  v.  Callow  (a)  it  is  decided  that  the  Statute  of  Frauds 
most  be  specially  pleaded  if  the  party  intend  to  rely  thereupon. 
The  principle  as  to  granting  amendments  is  regulated  by  the 
&ct  whether  the  plaintiff  will  be  prejudicially  affected,  so  that  he 
cannot  be  compensated  by  costs:  Clarapede  v.  Commercial 
Union  Coy.  (6),  per  Baggally,  L. J.: — "  I  think  the  late  period  at 
which  an  application  to  amend  is  made,  is  a  primd  fade  objection 
^  the  amendment  being  allowed,  unless  the  Court  is  satisfied  that 
the  plaintiffs  wiU  not  be  damnified  to  an  amount  for  which  they 
cannot  be  compensated  by  costs."  An  amendment  should  not 
he  allowed  for  the  mere  purpose  of  enabling  one  party  to  raise  a 
technical  objection  which  has  become  apparent  for  the  first  time 
from  the  result  of  the  evidence  of  the  other  party:   Collette  v. 

(a)  46  L.J.  (Q.B.)  63.  (ft)  32  W.R,  262. 
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F.  c.  Goode  (c);  all  the  cases  show  that  amendment  will  not  begraated 

1886  where  it  would  be  unfair  to  the  other  party :  Cropper  v.  3mith{d)] 

Bromell  Sipgrave  v.  Case  (e);  Steward  v.  Metropolitxm  Tramiway  Coy,  (/). 


V. 
ROBJ£STSON. 


M'Intyre  for  the  defendant — ^The  amendment  asked  for 
will  not  aflFect  the  plaintilT  prejudicially  beyond  the  power  of 
compensation  by  costs.  The  case  as  proved  by  the  plaintiff  was 
in  reality  different  from  that  alleged  on  the  pleadings,  and  so  an 
amendment  became  necessary;  under  such  circumstances  it  should 
be  granted  :  Budding  v.  Murdoch  (g).  In  TUdedey  v.  Harper  {h) 
it  is  laid  down  that  an  amendment  should  always  be  allowed  in 
order  to  put  in  issue  the  matters  really  in  dispute,  so  long  as  it  is 
not  unfair  to  the  other  party.  This  is  substantially  an  adjourn- 
ment of  the  trial,  and  there  has  been  no  delay. 

Per  Curiam  (j).  The  amendment  should  be  allowed;  the 
question  of  costs  to  be  reserved. 

M'Intyre  for  the  defendant — The  contract  is  one  for  the  sale  of 
an  interest  in  land,  and  should  be  in  writing.  There  is  no  written 
contract  produced,  and  the  evidence  of  the  defendant  is  that  no 
such  written  contract  ever  existed.  In  LeaJce  on  Contracts,  p.  252, 
it  is  laid  down  as  an  established  principle  of  law  that — "  a  sale  of 
the  feed  of  a  pasture  to  be  taken  by  the  cattle  of  the  buyer, 
would  be  an  interest  in  land."  And  so  in  Crosby  v.  Wadsworth  {k\ 
the  sale  of  a  growing  crop  of  grass  was  held  to  be  a  contract 
which  must  be  in  writing. 

Bryant  for  the  plaintiff— The  contract  need  not  be  in  writing; 
but  even  if  the  Court  should  take  the  contrary  view,  yet  there  is 
sufficient  evidence  of  part  performance,  to  take  it  out  of  the 
Statute.    The  evidence  shows  that  the  contract  was  for  the  sale 


(c)  7  Ch.  D.  at  p.  847 ;  47  L.  J.  (Ch.)    {g)  1  Ch.  D.  42 ;  45  L.  J.  (Ch.)  213. 
370.  (h)  10  Ch,  D.  at  p.  3»7 ;  48  L.  J.  (Ch.) 

id)  26  Ch.  D.  700 ;  53  L.J.  (Ch.)  891.  495, 

(e)  28  Ch.  D.  356;  64  L.J.  (Ch.)  399.         {j)  Stawbll,    C.J.,    Holboyd,  and 

(/)  16  Q.B.D.   178,  556;    55   L.J.  Kkrfebd,  JJ. 
<Q.B.)  157.  {k)  6  East,  602. 
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of  a  mere  ''right  of  user."  The  plaintiff  never  meant  to  part  with  *■•  o. 

the  exclusive  rights  or  to  give  the  defendant  the  exclusive  posses-  1886 

don  of  the  land  :  Wdls  v.  Kingston  upon  Hull  (I),  All  the  con-  brombll 
tract  purported  to  grant  was  a  right  to  depasture.  It  was  a  r>o  ^' 
contract  of  agistment  of  cattle,  involving  no  interest  in  land,  and 
it  need  not  be  in  writing:  Jones  v.  Flint  (m).  The  evidence 
shows  that  after  inspection,  the  defendant's  overseer  travelled 
several  thousand  sheep  to  the  Mokanger  Bun,  and  entered  upon 
the  station,  in  fact  took  formal  possession.  That  is  sufficient  part 
performance  to  take  the  contract  out  of  the  Statute. 

Per  Cubiam.  In  this  case  the  learned  judge  at  the  trial 
referred  to  the  Full  Court  the  issues  raised  by  the  pleadings, 
with  leave  to  the  defendant  to  amend  if  the  Court  should  think 
fii  The  form  of  reference  is  unusual,  and  may  be  treated  sub- 
stantially as  a  reservation  of  the  whole  case  for  the  consideration 
ofthe  Full  Court. 

The  statement  of  claim  set  up  a  contract  for  the  purchase  of 
the  right  to  depasture  sheep  upon  the  Mokanger  Run  from  the 
30ih  October  to  the  30th  December  for  the  sum  of  125i.  The 
defendant's  counsel,  in  pursuance  of  leave  reserved,  has  asked 
permission  to  add  a  further  defence  which  he  had  not  pleaded, 
to  the  effect  that  the  agreement  alleged  was  not  in  writing  and 
that  there  was  no  memorandum  in  writing  signed  by  the  party 
to  he  charged  within  the  meaning  of  the  107th  section  of  "  The 
Indrumenta  and  Securities  Statute  1864"  (No.  204t).  The  Court 
aUowed  that  amendment  to  be  made,  as  it  was  considered  that  it 
'duly  raised  the  one  real  question  in  dispute  between  the  parties, 
and  that  it  would  not  be  unfair  to  the  plaintiff. 

It  was  contended  by  the  plaintiff  that  the  agreement  was  not 
one  which  was  required  to  be  in  writing  within  the  meaning  of 
the  above-mentioned  section.  We,  however,  are  of  a  different 
opinion,  and  we  think  that  the  agreement  as  alleged  was  an 
agreement  to  purchase  the  right  to  take  the  vesture  of  the  soil 
for  a  limited  period,  and  such  a  contract  is  unquestionably  one 
for  the  sale  of  an  interest  in  land.  A  distinction  is  frequently 
drawn  between  an  agreement  for  the  sale  of  crops  which  can  be 

(0  L.R.,  10  C.P.  402 ;  44  L. J.  (C.P.)  257.  (m)  10  A.  k  E.  753. 
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dug  out  of  the  earth  and  are  i 
or  timber  to  be  cut  down  by  the  v 
ment  is  for  the  exclusive  right  to  ti 
a  limited  time.  In  the  latter  case 
a  contract  for  the  sale  of  an  interes 
whole  subject  is  fully  investigatec 
Bnice  (n)  and  Crosby  v.  Wadswort) 
which  show  the  difference  betweei 
severable  crops  which  may  be  consi 
the  vesture  of  the  soil  This  being 
satisfy  the  Statute,  and  had  no  righ 
agreement  set  out  in  the  claim.  £ 
which  the  plaintiff's  evidence  was  : 
sufficient  document  within  the  mea: 
as  there  is  no  consideration  set  out 
The  defendant  has  set  up  a  coi 
upon  the  existence  of  a  valid  centre 
the  defendant  himself  not  to  exist, 
no  misrepresentation  proved.  The 
and  the  counter-claim  must  both 
judge  who  tried  the  case  has  desir 
upon  the  question  of  the  terms  whic 
defendant  for  permission  to  amend 
to  express  our  opinion  on  the  quest 
each  party  should  pay  his  own  cosi 
counter-claim  should  be  dismissed  i 
sary  for  the  parties  to  apply  to  the  ] 
judgment. 

Solicitor  for  plaintiff:  HiU. 
Solicitor  for  defendant :  Osborn, 

(n)  2  M.  &  S.  205. 
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KEANEY  17.  WILSON.  F.  c. 

The  BabbU  Suppression  Act  1880,  s,  IS— Setting  loose  a  rdbbil— Coursing.  133$ 

It  is  an  offence,  within  the  meaning  of  sec.   18  of  the  Act,  to  set  a  rabbit  Aug.  9. 

loose  fop  the  purpose  of  being  coursed,  even  though  the  rabbit  be  eventually  """ 

tiUed. 

Special  case  stated  by  justices. 

The  defendant  was  prosecuted  for  having  "  wilfully  set  loose" 
a  rabbit  in  Albert  Park,  contrary  to  the  provisions  of  "  The 
Rabbit  Suppression  Act  1880"  (No.  683),  sec.  18.  It  was  proved 
before  the  justices  that  the  defendant,  in  company  with  two 
other  persons,  at  the  St.  Kilda  Cricket  Ground  in  Albert  Park, 
wilfully  set  loose  a  rabbit,  and  set  a  dog  after  it,  and  the  rabbit 
ran  towards  a  plantation  in  the  Cricket  Ground  and  had  nearly 
escaped  when  the  dog  caught  and  killed  it.  It  was  proved  that 
ihe  rabbit  was  set  loose  for  the  purpose  of  being  coursed.  The 
justices  found  that  the  rabbit  was  set  loose  for  the  purpose  of 
being  coursed,  and  therefore  determined  that  the  matter  was 
insufficient  to  support  the  information. 

Sir  B.  O'Loghlen,  for  the  plaintiff— Sec.  18  of  Act  No.  683,  is 
very  definite,  and  provides  a  penalty  for  any  person  "  who  wilfully 
sets  loose  a  rabbit  or  knowingly  or  wilfully  permits  any  rabbit 
to  be  set  loose."  It  is  admitted  that  the  rabbit  was  set  loose,  and 
the  justices  really  had  no  discretion  in  the  matter ;  as  soon  as 
that  admission  was  made,  the  breach  of  that  section  was  complete. 
The  intention  of  the  Legislature  is  plainly  to  entirely  suppress 
rabbits.  A  late  enactment,  "  The  Rabbit  Suppression  Act  1884" 
(No.  813),  sec.  16,  goes  so  far  as  to  make  it  an  offence  to  have  a 
live  rabbit  in  one's  possession. 

F.  L.  Smyth,  for  defendant — The  Act  never  contemplated  the 
imposition  of  a  penalty  in  a  case  like  this.  The  history  of  the 
Act  shows  that  the  object  was  to  prevent  the  setting  loose  of 
rabbits  for  the  purpose  of  propagation,  but  not  to  prevent  legiti- 
inate  coursing.  If  it  had  been  intended  to  suppress  such  a 
well-known  recreation  as  coursing,  the  words  would  have  been 
more  specific.  The  parties  here  let  loose  a  rabbit  for  the  purpose 
of  killbg  it,  and  no  penalty  should  be  inflicted  for  that. 
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F.  0.  F£B  Curiam  (a).    It  would  be  going  contrary  to  the  plam 

1886  language  of  the  Act  if  we  held  that  the  Statute  did  not  apply  to 

Kkaney       cases  like  the  present.     The  object  of  the  Act  was  to  have 

^^^'  ^        rabbits  exterminated;   that  object  might  be  defeated  if  persons 

were  allowed  to  set  rabbits  loose  at  their  pleasure.    The  appeal 

will  be  allowed,  and  the  case  remitted  to  the  justices  to  be 

re-heard,  with  an  intimation  of  the  opinion  of  the  Court. 

Appeal  aJUowed,  with  costs. 

Solicitor  for  plaintiff:  Sutherland,  Crown  Solicitor. 

Solicitor  for  defendant : 

W.  H.  M. 
(a)  Stawxll,  C.J.,  HoLBOTD  and  Kibvbrd,  JJ. 


Aug.  11. 


F.  c.  In  thk  Matter  o»  thk  "TRANSFER  OP  LAND  STATUTE,"  Ez  pibte 

VINCENT. 


Trantfer  of  Land  SteUuU,  a.  117 — Summons  to  remove  caveat. 

On  an  application  under  sec.  117  of  the  "  Tranter  of  Land  StattUey"  by  the 
registered  proprietor  of  land,  to  have  a  caveat  removed,  the  Court  will  not 
order  such  caveat  to  be  removed  upon  such  application  where  there  is  a  conflict 
of  testimony,  but  may  order  that  such  caveat  shall  be  removed  unlets  steps  are 
taken  to  establish  caveator's  title  within  a  certain  time. 

Summons  under  the  "  Transfer  of  Land  StatuW  (No.  801) 
to  show  cause  why  a  caveat  should  not  be  removed  from  the 
Register  of  Titles. 

ForUmge,  for  the  caveator — ^This  is  an  application  to  the  Court 
to  have  a  caveat  removed  ;  but  it  is  submitted  that  sea  117  does 
not  authorise  the  Court,  upon  a  summons,  to  deal  with  the  merits 
of  a  case  involving  a  conflict  of  testimony.  It  is  merely  a  cheap 
way  to  get  rid  of  the  caveat  The  proprietor  has  not  dealt  with 
the  land. 

Neighbour,  for  the  registered  proprietor — Sec.  117  does  not 
require  that  there  should  be  any  dealing  with  the  land;  it  merely 
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diieets  a  summons  to  be  taken  out ;  upon  the  hearing  of  that 
sommons,  the  Court  may  make  such  order  as  it  thinks  fit. 
[HoLBOYD,  J.  Can  we  in  a  summary  way  direct  that  the  caveat 
be  removed,  where  there  is  a  conflict  of  testimony  between  the 
parties  ?  There  ought  ^ot  to  be  any  doubt  as  to  your  right  or 
title  before  such  an  order  is  made.  Where  you  have  actually  dealt 
with  the  land  it  is  different,  for  there  the  caveator  must  prove  his 
case.  If  you  were  to  apply  for  the  issue  of  a  registration  abstract, 
that  would  force  the  caveator  to  prove  his  title  within  fourteen 
days,  or  have  the  caveat  struck  out.]  The  Court  may  make  any 
order  it  thinks  fit,  and  may  direct  that  the  caveator  should 
proceed  to  establish  his  title  within  a  certain  time. 


p.  c. 

1886 

In  the  McMer 

of 

The 

"Transfer 

OF  Land 

Statute," 

Expaarit 

Vincent. 


i'arJon^e—I  have  no  objection  to  such  an  order  being  made. 

FSb  Cxjbiah  (a)*  It  is  ordered  that,  unless  proceedings  are 
oonunenced  within  a  certain  time  by  the  caveator  to  enforce 
his  daim,  the  caveat  shall  be  removed. 


Solicitor  fpr  the  registered  proprietor:  PyToan, 
Solicitor  for  caveator :  Kidaton. 

(a)  Stawxll,  O.J.,Holbotd  And  Kerfbrd,  J  J. 


TV  •  a»  M« 


REGINA  V.  STEWART  AND  SULLIVAN. 

hdietment  for  felony  and  mi9demeanimr'—C<mvicti<m  for  feltmy-^The  Criminal 
Law  and  Practice  StcUtOe  1864,  «.  110. 

Where  a  prieoner  is  charged,  under  sec.  110  of  **  The  Criminal  Law  and 
^^tietice  StaluU  1864,"  with  an  offence  consisting  of  a  felony  and  a  misdemeanour, 
tiie  jury  may  convict  him  of  the  felony,  though  they  acquit  him  of  the  misde- 
meuiour. 

Special  case  stated  by  Higinbotham,  J.,  for  the  consideration 
of  the  Full  Court. 

The  prisoners  John  Stewart  and  Thomas  Sullivan  were  charged 
b  a  presentment  containing  bne  count  laid  under  sec.  110  of 
*'The  Criminal  La/iv  and  Practice  Statute  1864"  (No.  233)  with 


F.  C. 
Aug.  11. 
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having,  on  June  21st  1886,  together  feloniously  made  assault 
in  and  upon  George  Chapman,  and  then  feloniously  put  the 
said  George  Chapman  in  bodily  fear  and  danger  of  his  life,  and 
then  feloniously  and  violently  stolen,  taken,  and  carried  away 
from  the  person  and  against  the  will  of  the  said  George  Chapman 
a  purse  and  certain  money  belonging  to  the  said  George  Chapman. 
The  presentment  further  alleged  that  the  said  John  Stewart  and 
Thomas  Sullivan,  immediately  before  they  so  robbed  the  said 
George  Chapman  as  aforesaid,  feloniously  did  wound  the  said 
George  Chapman.  The  jury  found  both  prisoners  guilty  of  rob- 
bery, and  not  guilty  of  wounding.  The  learned  judge  reserved 
the  following  question  of  law  for  the  consideration  of  the  Full 
Court:  Whether  the  prisoners  could,  upon  the  above  pre- 
sentment, be  found  guilty  of  the  oflFence  of  robbery  without 
wounding. 


Sir  B.  O^LogJden,  for  the  prisoners — ^A  prisoner  charged  with 
robbing  and,  before  such  robbing,  with  wounding,  must  be 
convicted  of  both  robbery  and  wounding,  and  a  verdict,  finding 
the  prisoners  guilty  of  robbery  alone,  will  not  sustain  a  present- 
ment based  upon  sec.  110  (a).  This  question  has  never  yet  been 
decided.  In  sec.  373,  it  is  provided  that  where  a  person  charged 
with  robbery  is  proved  at  the  trial  not  to  have  committed  the 
robbery,  but  to  have  committed  an  assault  with  intent  to  rob, 
he  may  be  convicted  as  if  he  had  been  charged  upon  an 
information  for  feloniously  assaulting  with  intent  to  rob.  In 
Reg.  V.  Taylor  (6)  it  was  held  that,  on  an  indictment  for  a 
misdemeanour,  the  jury  may  find  the  prisoner  guilty  of  a  lesser 
misdemeanour  necessarily  included  in  the  offence  charged.  But 
the  difference  in  this  case  is  that  the  prisoners  are  charged  with  a 
felony  and  a  misdemeanour.  Under  the  old  law,  you  could  not 
join  these  two  charges  in  the  one  count,  and  this  section,  110, 
among  others,  was  created  to  enable  this  mode  of  procedure  to 
be  adopted.  The  misdemeanour  here  is  a  new  offence  altogether, 
and  not  a  mere  matter  of  aggravation.    Provision  is  made  in 

(a)  Sec.  110 :  "  Whosoever  shall  rob    diately  after  such  robbery  shall  wound 
any  person  and  at  the  time  of  or  imme-^   any  person  shall  be  guilty  of  felony." 
(6)  L.R.,  1  C.C.  194 ;  3S  L.J.  (M.C.)  106. 
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sec  369  for  convicting  a  person  of  a  misdemeanour  of  unlawfully 
wounding,  when  he  has  been  acquitted  of  a  felony.  There  is 
nothing  in  sec  110  which  would  warrant  the  jury  in  finding  a 
prisoner  guilty  of  robbery,  and  acquitting  him  of  wounding 
thereunder.  The  prisoners  should  have  been  charged  under  some 
other  section ;  but  as  they  have  been  charged  under  sec.  110,  the 
charges  of  both  robbery  and  wounding  must  be  proved  in  order 
to  sustain  a  conviction ;  either  without  the  other  will  not  avail. 
[HoLBOTD,  J.  Suppose  X  felony,  and  Y  misdemeanour,  and  as 
X  and  Y  is  undoubtedly  a  felony,  why  not  strike  out  Y  altogether, 
and  leave  X,  which  is  a  felony.]  There  should  have  been  some 
provision  in  the  Statute  for  such  a  contingency.  An  indictment 
laying  the  wounding  "  at  the  time"  is  not  sustained  by  evidence  of 
'Wounding  immediately  before:  Beg.  v.  Hamrrumd and  Sen^eU  (c). 
In  Beg.  v.  Mitchell  (d),  and  Beg.  v.  Mitchell  (e),  it  was  held 
that  the  jury  could  find  prisoners,  charged  with  an  assault  with 
intent  to  rob,  guilty  of  an  aggravated  assault.  These  cases  were 
wmmented  upon  in  a  note  in  1  Dears.  19.  In  Beg.  v.  Long- 
muir  (/)  it  was  held  that,  where  a  prisoner  was  charged 
with  feloniously  causing  grievous  bodily  harm,  and  he  was 
found  guilty  of  a  common  assault,  the  verdict  could  not 
stand.  This  offence  is  a  distinct  one,  and  is  compounded  of  what 
might  be  two  offences,  but,  by  virtue  of  this  sec.  110,  it  is  only 
one  offence,  and  the  evidence  of  wounding  would  not  be  evidence 
of  the  robbery.  In  Beg.  v.  Thomas  (g)  it  was  held  that  on  an 
indictment  for  felony  there  could  be  no  conviction  for  misde- 
meanour, except  by  statutory  enactment. 


F.C. 

1886 

Regina 

V. 

Sticwabt 
and 

SULUVAN. 


J.  T.  Thorold  Smith  in  support  of  the  conviction — It  is  sufficient 
to  prove  so  much  of  the  indictment  as  to  show  that  the  prisoner 
has  conamitted  the  substantial  crime  charged :  Beg  v.  Hunt  (h)» 
In  the  case  of  Beg.  v.  Beid  (j),  per  Jervis,  C.  J.,  "  the  rule  of  the 
common  law  is  that,  if  you  fail  in  proving  the  principal  offence 
charged  in  the  indictment,  you  cannot  convict  of  a  minor  offence 
included  therein,  unless  that  minor  offence  is  included  in  the 


(c)  1  Cox  C.C.R.  123. 
(c0  2I>en.  CO.  468. 
(e)  5  Cox  C.C.R.  541. 
lOeW.W.  Aa'B.,  L.  237. 


to)  L,fi.,  2C.C.R.  141;44L.J.  (M.C.) 


42. 


{h)  2  Camp.  583. 

0)  5  Cox  O.O.R.  104. 
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indictment."  The  word  "felonious/'  in  the  second  count  of  the 
presentment,  may  be  treated  as  mere  surplusage.  If  a  prisoner 
be  charged  with  burglary  and  larceny,  he  may  be  convicted  of 
either.  Where  there  are  three  felonies  in  one  presentment,  the 
jury  can  give  separate  findings. 

Per  Curiam  (k).  The  question  here  is  whether  the  prisoners 
can,  on  this  presentment  under  sec.  110,  be  found  guilty  of  rob- 
bing without  wounding.  Reference  has  been  made  to  sec  369, 
which  is  a  statutory  provision  for  cases  arising  under  sec.  110  and 
other  sections  of  this  Act — under  sec  369,  where  the  prisoner  is 
found  guilty  of  the  misdemeanour  of  wounding,  but  is  not  found 
guilty  of  the  greater  offence  of  felony,  it  is  provided  that  he  may 
be  found  guilty  of  the  misdemeanour,  notwithstanding  the  failure 
on  part  of  the  prosecution  to  establish  the  charge  of  felony.  It 
has  been  argued  that,  though  a  prisoner  may  under  that  section 
be  found  guilty  of  the  minor  charge  when  he  has  not  been  found 
guilty  of  the  felony,  yet,  in  the  absence  of  some  special  enactment, 
a  conviction  could  not  be  upheld  where  the  graver  charge  is 
proved,  and  the  prisoner  is  acquitted  of  the  lesser.  We  think  that 
in  this  latter  case  it  is  not  necessary  that  there  should  be  a  statu- 
tory provision,  or  that — where  the  presentment  contains  a  charge 
of  felony  which  is  composed  of  a  charge  of  felony  under  sec  110, 
and  another  charge  which  may  be  for  a  felony  or  a  misdemeanour 
— in  such  cases,  if  the  greater  offence  of  robbery  is  established, 
it  is  not  necessary  that  the  second  offence  of  wounding  should  be 
proved,  because  in  that  case  the  second  offence  is  an  aggravation 
of  the  higher  charge  for  which  a  larger  punishment  may  be 
awarded. 

We  do  not  know  of  any  authority  that  establishes  the  proposi- 
tion that,  where  in  a  presentment  or  indictment  one  offence  is 
charged  which  is  composed  of  two  offences,  one  a  felony,  the 
other  a  misdemeanour,  the  prisoner  may  not  be  found  guilty  of 
the  felony,  and  the  misdemeanour  treated  as  surplusage.  In  this 
case,  robbery  has  been  proved,  and  the  prisoner  would  be  liable, 
not  to  punishment  under  sec  110,  but  to  punishment  for  the 
offence  of  robbery.     It  does  not  affect  the  validity  of  the  finding, 

{k)  Stawell,  C.J.,  HioiKBOTHAM  and  Holbotd,  JJ. 
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that  the  offence  charged  includes  another  offence  which  may  be  a 
misdemeanour  and  which  has  not  been  established  by  evidence. 
We  think  that  the  conviction  must  be  upheld. 

HoLROTD^  J.  I  wish  to  add  that  the  offence  with  which  the 
prisoners  were  charged  appears  to  be  compounded  of  felony  and 
misdemeanour,  and  the  misdemeanour  not  being  proved  may  be 
rejected. 

Conviction  upheld. 
Solicitor  for  the  Crown :  Sutherland. 
Solicitors  for  prisoners :  Cleverdon  Jk  Westley. 

W.  H.  M. 


P.O. 

1886 

Kbgina 

V. 

Stbwart 

and 
Sullivan, 


BEECH  V.  MABTIK. 

Jndieatun  Act  1883,  «.  bl-^JwrisdicHon  of  Ootmiy  Court^Oounter-daim 
b^fond  S(M, — Trantfer  of  proceedinga  from  the  County  Court  to  the  Supreme 
Court. 

A  County  Court  has  juriBdiction  to  try  an  action  to  recover  possession  of  land 
of  tiie  value  of  960^. »  and  of  the  annual  value  of  4fU,,  and  to  entertain  a  counter- 
claim seeking  for  specific  performance  of  an  agreement  for  the  sale  of  the  said 
land,  so  far  as  such  counter-claim  affords  a  defence  to  the  daim,  but  not 
to  enforce  the  specific  performance  of  the  alleged  agreement. 

In  such  case,  if  either  party  desire  to  have  it  transferred  from  the  County  Court 
to  the  Supreme  Court,  under  sec.  57  of  <*  The  Judieaiwe  Act  1883,"  it  lies  upon 
him  to  apply  to  the  Supreme  Court  or  a  judge,  and  to  show  good  reason  for  such 
transfer. 


F.  c. 
Aug.  lU 


Special  case  reserved  by  the  Judge  of  the  County  Court  at 
Shepparton  for  the  opinion  of  the  Full  Court. 

The  plaintiff,  Bobert  Beech,  sued  the  defendant,  James  Martin, 
in  the  County  Court,  to  recover  possession  of  320  acres  of  land. 
To  the  plaintiff's  claim,  the  defendant  put  in  a  counter-claim, 
alleging  that  the  plaintiff  had  agreed  to  sell  the  land  in  dispute, 
and  claiming  specific  performance  of  that  agreement.  It  was 
admitted  by  the  parties  that  the  annual  value  of  the  land  was 
4()Z.,  and  that  the  value  of  the  land  was  not  less  than  960Z.  The 
defendant  objected  that  the  County  Court  had  no  jurisdiction  to 
entertain  the  plaintiff's  claim,  or  the  defendant's  counter-claim,  on 
the  ground  that  the  land  exceeded  in  value  5002.    The  judge. 
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£^  acting  under  the  provisions  of  sec.  9  of  Act  No.  844,  reserved  the 

1886  following  questions  for  the  Full  Court : — 1.  Could  the  County 

B£ECH        Court  entertain  plaintiffs  claim  ?      (2)  Could  the  County  Court 

entertain  the  defendant's  counter-claim  ?    (3)  If  the  County  Court 

could  entertain  the  defendant's  counter-claim,  to  what  extent  could 

it  entertain  the  same  ? 

A.  Skinner,  for  the  plaintiflf— By  sec.  100  of  the  "  CowrUy 
CouH  Statute  1869"  (No.  345),  the  jurisdiction  of  the  County 
Court,  in  its  equitable  jurisdiction,  is  limited  to  6001,  and  in  this 
case  it  is  objected  that  the  counter-claim  raises  matters  in  dispute 
of  a  value  of  9002.,  and  that,  by  reason  of  this  counter-claim, 
the  whole  jurisdiction  of  the  County  Court  is  ousted.  Sec.  57  of 
"  The  Judicature  Act  1883"  (No.  761)  (a)  meets  a  case  of  this 
description,  and  allows  the  County  Court  to  consider  the 
counter  claim  so  far  a;3  it  affords  a  defence  to  the  claim: — 
The  "  relief  "  is  to  be  given  on  the  defence  and  counter-claim  in 
so  far  as  the  counter-claim  is  a  defence.  If  the  counter-claim  can 
be  sustained  at  all,  it  certainly  affords  a  defence  to  the  claim  for 
ejectment,  and,  quA  defence,  can  be  entertained  by  the  County 
Court.  That  court  has  jurisdiction  to  hear  "the  demand  of  the 
plaintiff  and  the  defence  thereto;"  Davis  v.  Flagstaff  M.  Coy.  (6). 

Taylor,  for  the  defendant — A  diflSculty  presents  itself  as  to  the 
form  in  which  this  case  comes  before  this  Court.  The  lattier  part 
of  sec.  9  of  the  Act  No.  844,  shows  that  the  only  thing  left  for 
the  judge  to  do,  when  this  Court  has  answered  the  questions,  is 
to  enter  up  judgment — ^How  can  he  enter  up  judgment  until  he 

(a)  Sec.  57.  *'  Where  in  any  proceed-  to  the  defendant  upon  any  such  counter- 
ing before  any  such  inferior  court  any  claim :  Provided  always  that  in  sach 
defence  or  counter-claim  of  the  defen-  case  it  shall  be  lawful  for  the  Court,  or 
dant  involves  matter  beyond  the  juris-  any  judge  thereof,  if  it  shaU  be  thought 
diction  thereof  such  defence  or  counter-  fit  on  the  application  of  any  party  to 
claim  shaU  not  affect  the  competence  or  the  proceeding,  to  order  that  the  whole 
the  duty  of  the  said  court  to  dispose  of  proceeding  be  transferred  from  such 
the  whole  matter  in  controversy  so  far  inferior  court  to  the  Court;  .  .  » 
as  relates  to  the  demand  of  the  plaintiff,  .  .  •  and  the  same  shall  thenoe- 
and  the  defence  thereto,  but  no  relief  forth  be  continued  and  prosecuted  in  the 
exceeding  that  which  the  said  court  has  Court  as  if  it  had  originally  been  com- 
jurisdiction  to  administer  shall  be  given  menced  therein." 
(6)  3  C.P.D.  228;  47  L.J.  (C.P.)  503. 
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has  heard  the  evidence  ?    The  whole  matter  should  have  been  p-  c. 

transferred  to  the  Full  Court  under  the  provisions  of  sec.  57  of  1886 

"  The  Judicature  Act  1883."  The  case  is  out  of  the  jurisdiction  bmch 
of  the  County  Court.  The  counter-claim  is  not  pleaded  as  an 
equitable  defence,  but  as  a  counter-claim  for  specific  performance, 
and  is  a  distinct  claim  for  something  beyond  the  value  of  500Z. 
This  matter  should  be  dealt  with  by  the  Full  Court,  so  that  both 
parties  might  have  their  remedies  in  the  one  proceeding;  and 
that  was  the  intention  of  the  Judicature  Act  The  County  Court 
cannot,  even  according  to  plaintiff's  argument,  give  the  defendant 
the  relief  he  asks  for,  so  that  judgment  cannot  now  be  given  for 
defendant.  [Holeoyd,  J.  There  is  no  application  made  that  it 
should  be  transferred.  This  Court  has  merely  to  answer  the  ques- 
tions reserved.] 

Per  Curiam  (c).  In  this  case,  the  learned  judge  of  the  County 
Court  has  reserved  three  questions  for  the  opinion  of  this  Court. 
The  first  is: — Could  the  County  Court  entertain  the  plain- 
tiffs claim  ?  To  which  we  answer  in  the  affirmative.  As  to 
the  second  and  third  questions,  in  our  opinion  the  County 
Court  judge  can  entertain  defendant's  counter-claim  so  far  as  it 
affords  a  defence  to  the  claim  of  the  plaintiff.  If  the  agreement 
is  proved,  the  judge  may  give  judgment  for  the  defendant,  but  he 
cannot  enforce  specific  performance  of  the  agreement.  These 
answers  are  in  conformity  with  the  opinion  of  Brett,  L.J.,  in  the 
case  of  Davia  v.  The  Flagstaff  Mining  Co.  (cQ. 

We  have  been  asked  to  give  costs  in  this  application  to  the 
plaintiff;  we  think  that  costs  should  be  costs  in  the  cause. 
If  the  plaintiff  is  ultimately  successful,  he  should  get  his  costs. 

We  wish  to  add  a  word  in  reference  to  the  construction 
of  the  latter  part  of  sec.  67  of  "  The  Judicature  Act  1883," 
whereby  it  is  enacted  that  in  a  case  of  this  kind  it  shall  be 
lawful  for  the  Court  or  any  judge  thereof  if  it  shall  be  thought 
fit  on  the  application  of  any  party  to  the  proceeding  to  order 
that  the  whole  proceeding  shall  be  transferred  from  such  inferior 
court  to  the  Court. 

(e)  Stawill,  C.J.,  HoLBOTD   and  {d)  3  C.P.D.  228  ;   47  L.J.  (C.P.) 

KxRriBD,  JJ.  603. 
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"Court"  means,  not   the  inferior   court,  but  1 
Court ;  and  if  either  party  to  the  proceeding  in  the  i 
desires  to  have  the  case  transferred  to  the  Supren 
judge  thereof,  the  onus  of  taking  the  necessary  st< 
him.     He  must  go  before  the  Supreme  Court  or  a  j 
upon  due  notice,  and  must  satisfy  such  Supreme  C( 
that  good  reason  exists  for  transferri 
proviso  in  the  section  does  not  affect  tl 
and  unless  the  case  is  ti^ansferred,  it  m 
of  the  County  Court. 

Solicitor  for  plaintiff:  Ford,  for  Joh 
Solicitor  for  defendant|:  Wiaewould, 


BOX  V.  ATTFIE] 

Landlord  cmd  UnaiU — Tenancy /or  a  year  at  a  i 
savu  rate  subaequently— Tenancy  for  six  moi 
Cotmty  Court — Adminiatraiion  of  Justice  A 
Supreme  Court — Orounds  of  appeal — Power 
upon  appeal. 

If,  after  the  expiration  of  a  tenancy  for  a  ye; 
tenant  is  aUowed  to  remain  in  possession,  still  pi 
tion  is  that  the  continuing  tenancy  is  a  yearly  c 
cMson  {anU  Vol.  VII.,  L.  452)  followed. 

Semble,  that  where  the  tenant  holds  over  ai 
months  certain  under  the  same  circumstances  i 
yearly  one. 

In  sec.  8  of  Act  No.  844  "Supreme  Court' 
applications  for  an  Order  nisi  under  that  sectioi 
if  it  be  sitting ;  if  it  be  not  sitting,  a  Judge  in  C 
Court  has  power  under  sec.  8  of  Act  No.  844, 
award  damages  upon  an  appeal  from  the  County 

The  grounds  of  appeal,  under  sec.  8  of  Act  N 
see  De  Oroot  v.  Hammond,  post.] 

Appeal  from  the  County  Court,  Mel 

This  was  an  appeal  by  way  of  motio 

ministration  of  Justice  Act  1885  "  (N( 

of  a  judge  of  the  County  Court.     Th 
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dant  for  having  wrongfully  ejected  him  from  certain  premises.  It  ^-c- 

appeared  from  the  affidavits  that  the  plaintiff  had  rented  the  pre-  1886 

mises  from  the  defendant ;   that  at  first  he  was  a  weekly  tenant,  Box 

but  that,  in  February  1876,  the  defendant,  in  consideration  of  attkbld 
certain  repairs  to  be  executed  by  the  plaintiff,  gave  him  a  tenancy 
for  three  months,  with  the  right  of  renewal  for  another  twelve 
months.  In  August  1877,  in  consideration  of  further  repairs  to 
be  executed  by  the  plaintiff,  the  defendant  gave  him  a  tenancy 
for  six  months,  with  the  option  of  renewal  for  eighteen  months, 
at  the  rent  of  7s.  per  week.  At  the  expiration  of  i^e  eighteen 
months,  the  plaintiff  continued  in  possession  at  the  same  rent. 
The  rent  was  paid  every  four  weeks.  Subsequently  the  defen* 
dant  took  proceedings  to  eject  the  plaintiff  from  the  premises,  treat- 
ing him  as  being  only  a  weekly  tenant.  The  plaintiff  refused  to 
recognise  a  week's  notice  to  quit,and  the  defendant  then  summoned 
him  under  "The  Landlord  and  Tenant  Statute  1864"  (No.  192),  to 
the  police  court,  to  show  cause  why  an  order  should  not  be  made 
against  him  to  eject  him  from  the  house.  At  the  hearing  in  the 
police  court,  the  plaintiff  urged  that  he  was  a  yearly  tenant, 
bat  the  magistrates  decided  that  the  tenancy  was  a  weekly  one, 
and  granted  the  warrant  of  ejectment  against  him.  The  plain- 
tiff induced  the  justices  to  state  a  case  for  the  opinion  of  the 
Sapreme  Court  as  to  the  nature  of  the  tenancy.  The  Supreme 
Court  decided  (a),  that  he  had  no  right  to  get  a  case  stated  by  the 
justices,  but  was  confined  to  his  statutory  remedy,  and  should 
have  brought  an  action  against  the  landlord  for  trespass.  The 
plaintiff  then  commenced  an  action  in  the  County  Courts  at  Mel- 
bourne, against  the  defendant  to  recover  250Z.  damages  for  having 
been  wrongfully  ejected.  The  defendant  contended  that  the 
plaintiff  was  bound  by  the  remedy  named  in  "  The  Landlord  and 
Tenant  Statute  1864,"  sees.  96  and  97,  and  that  he  had  not  given 
security  as  required  by  sec.  97.  The  judge  of  the  County  Court 
before  whom  the  case  was  tried,  held  that  the  tenancy  was  a 
weekly  one,  and  that  the  plaintiff  was  properly  ejected,  and  gave 
judgment  for  defendant.  An  Order  nisi  was  then  obtained  from 
a  judge  of  the  Supreme  Court,  calling  upon  defendant  to  show 
<5au8e  why  the  judgment  of  the  County  Court  should  not  be 

(a)  Ante  p.  7. 
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F.c.  reversed,  and  a  verdict  given  for  the  plaintiff  with  such  damages 

1886  as  the  Court  might  think  fit  to  award.    A  preliminary  ohjeetion 

B^x  ^^  taken  by  the  defendant  that  the  Order  nisi  was  granted  by 

a  judge  in  Chambers,  and  that  there  was  nothing  to  show  that, 
on  the  date  (22nd  of  May)  on  which  the  Order  was  made,  a  judge 
of  the  Supreme  Court  was  not  sitting  as  "the  Court,"  and  if  such 
judge  were  sitting  on  that  date,  the  Order  was  bad,  as,  by  reason 
of  sec.  8  of  "The  Administration  of  Justice  Act  1885"  (No. 
844),  the  application  must  and  should  have  been  made  to  him.  It 
was  also  objected  that  the  Order  nisi  did  not  state  any  grounds 
of  appeal. 

Letvis  (R.  Walsh  with  him),  for  the  respondent — The  Order 
upon  which  the  defendant  is  brought  here  appears  to  be  granted 
by  a  judge  sitting  in  Chambers,  and  there  is  nothing  to  show  that 
the  Supreme  Court  was  not  sitting.  The  Supreme  Court  sits 
every  day  either  at  the  Nisi  Prius  Sittings  or  as  the  Full  Court; 
and  while  the  Supreme  Court  is  sitting  the  Order  under  sec.  8  of 
Act  No.  844  (6)  must  be  made  by  such  Court. 

Hood  (with  him  A.  Skinner),  for  the  appellant — If  that  objec- 
tion could  have  prevailed,  the  defendant  has  waived  it  by  appear* 
ing :  Webster  v.  White,  not  reported.  [Holrotd,  J.  Cannot  he 
come  here  and  say — You  have  no  Order  nisi  ?  Why  should  he 
have  to  make  another  motion  to  strike  the  case  out  ?  In  the  Equity 
Court  it  was  always  available  to  the  other  side  to  appear  and 
take  objection  without  being  held  to  have  waived  that  objection.} 
The  contrary  principle  was  laid  down  in  the  case  of  Re  M'Rae  (c). 

(6)  *'  Sec.  8  :  Any  party  to  any  action  judgment  decree  or  order  by  motion  to 

suit  matter  or  other  proceeding  in  any  the  Supreme  Court  instead  of  special 

County  Court  for  which  an  appeal  is  case ;  aud  such  motion  shaU  be  ex  parU 

by  the   *' County  Court  StcUute    1869"  in  the  first  instance  and  shall  be  granted 

provided  who  shall  be  dissatisfied  with  on  such  terms  as  to  costs  security  or 

any  judgment  decree  or  order  of  such  stay  of  proceedingsasto  the  said  Supreme 

court  or  with  any  order  of   a   judge  Court  seems  fit ;   and  if  the  sidd  Court 

thereof  not  being  an  order  of  conrniit-  be  not  then  sitting,  such  motion  may  be 

ment  may  at  any  time  within  seven  made  before  any  judge  thereof  sitting  in 

days  after  the  same  has  been  made  or  Chambers.    .     .    ." 

given  or  within  such  further  time  as  (e)  25  Ch.   D.  16,  19;  53  L.J.  (Ch.> 

may  be  allowed   by  any  rule    of  the  1132. 
Supreme   Court,   appeal    against  such 
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[KsBFEBD,  J.     It  was  laid  down  in  MUten  v.  Spargo  (d)  that  a  f-  o. 

party  did  not  waive  an  objection  by  appearing.]  1886 

Box 
Lewis  took  a  farther  objection  that  there  were  no  grounds  athfikld 
stated  in  the  Order  niH,  and  there  was  nothing  against  which  to 
show  cansa  [Holrotd,  J.  There  is  nothing  in  the  Act  which 
provides  for  that  contingency.]  The  appellant  is  bound  by  the 
remedy  given  by  "  The  LancUord  and  Tenant  Statute  1864,"  sees. 
96,  97,  and  he  is  bound  to  give  security  and  proceed  without 
delay.  No  security  has  been  given,  and  there  has  been  a  delay 
of  twelve  months.  This  is  a  statutory  right,  and  the  provisions 
of  the  Statute  must  be  complied  with.  [Holroyd,  J.  Sec.  97 
merely  relates  to  staying  proceedings.]  With  regard  to  the 
nature  of  the  tenancy,  it  is  submitted  that  it  is  a  weekly  tenancy. 
The  plaintiff,  in  the  commencement,  was  admittedly  a  weekly 
tenant;  then  he  held  the  place  for  a  period  of  six  months 
certain  under  an  agreement;  and  after  the  expiration  of  six 
months  he  reverted  to  the  former  weekly  tenancy,  paying  his 
rent  every  week.  [Stawell,  O.J.  The  period  at  which  rent  is  to 
he  paid,  and  the  tenancy  itself,  are  very  different  matters.]  If  it 
be  a  matter  of  evidence,  there  is  evidence  both  ways,  and  the 
justices  found  it  was  a  weekly  tenancy.  A  tenancy  of  this 
description,  commencing  as  a  weekly  tenancy,  is  different  from 
that  class  where  the  tenancy  commences  for  a  term  certain. 

Hood,  for  the  appellant — ^It  has  been  argued  that  this  case  is 
covered  by  sec.97  of  "TheLandlord  and  T&nant  Statvie  1864."Now 
that  section  is  meant  to  protect  the  tenant ;  it  is  purely  optional, 
and  does  not  interfere  with  any  Aght  which  the  tenant  otherwise 
possesses.  On  the  main  point,  as  to  whether  this  was  a  weekly 
tenancy  or  not,  it  has  been  decided  in  BanJo  of  Victoria  v. 
McBulchison  (d),  that  where  there  was  a  tenancy  for  a  year  cer- 
tain«at  a  weekly  rent,  and  the  tenant^  after  expiration  of  the  year, 
was  allowed  to  remain  in  possession,  still  paying  a  weekly  rent, 
the  continuing  tenancy  was  a  yearly  one.  [Holeoyd,  J.  That 
was  a  case  where  the  tenancy  was  for  a  year  certain  to  start  with, 
hat  does  it  not  make  the  difference  where  it  starts  with  only 

{d)  I  W.W.  &  a»B.,  M.  22.  {d)  Ante  Vol.  VH.,  L.  462. 

V.LB,,  Vol  XIL  00 
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an  aliquot  part  of  a  year?]  Acc< 
Tnentaries,  5th  ed.,  p.  288,  citing  i 
— "  Though  the  lease  be  but  for  half 
less  time,  this  lessee  is  respected  as 
styled  so  in  some  legal  proceedings." 
in  Watkins  on  Conveyancing,  p.  29. 
the  plaintiff  exercised  the  option  thei 
for  more  than  twelve  months,  and  th( 
ment  for  a  tenancy  for  six  months  wi 
eighteen  months  ;  under  this  agreei 
week  was  demanded,  and  it  was  paic 
plaintiff  never  relapsed  into  a  weekl} 
over  after  the  expiration  of  the  sec 
him  a  yearly  tenant.  In  the  event  ( 
ful  in  this  appeal,  it  is  submitted  that  t 
such  damages,  or  make  such  order  as 
nothing  provided  in  the  new  Act,  bu 
merely  in  extension  of  and  not  in 
under  the  "  County  Court  StcUute  li 
the  powers  of  the  Full  Court  upon 
Whiteman  v.  Hawkins  {e)  shows  I 
844  is  merely  an  additional  mode 
abolish  the  previous  provisions.  Un 
CouH  Statute  1869"  the  Full  C 
damages  upon  an  appeal :  AUison  ' 
Amaud  (g). 

Per  Curiam  (k).  In  this  case  twc 
been  taken  to  the  form  of  the  appc 
Court.  It  was  urged  in  the  first 
Cope,  J.  in  Chambers  should  have 
Court"  was  not  sitting  at  the  time  i 
much  as  sec.  8  of  Act  No.  84s4i,  whi 
system  by  way  of  appeal,  requires 
shall  be  made  ex  parte  in  the  first 

(c)  4  C.P.D.  13.  ih) 

(/)  3  V.R.,  L.  155;  3  A.J.R.  67.        febd, 
(g)  Ani^  Vol  V.,  L.  312. 
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Court,"  or  before  any  judge  thereof  sitting  in   Chambers.    It  *'-c- 

does  not  appear  upon  the   face   of  this  Order  that  there  was  1886 

not  a  single  judge  of  the  Supreme  Court  sitting  as  the  Court  Box 

At  the  time  of  the  application  to  the  judge  in  Chambers,  but  attfikld 
we  can  take  judicial  notice  of  the  fact  that  the  Full 
Court  was  not  then  sitting.  The  ''Judicature  Act  1883"  requires 
that  the  Full  Court  shall  hear  and  J  determine  all  appeals 
from  the  County  Courts ;  and  from  that  we  may  arrive  at  the 
true  interpretation  of  "  Supreme  Court "  in  sec.  8.  "  Supreme 
Court "  includes  any  judge  of  the  Supreme  Court  sitting  as  a 
Court,  or  any  number  of  judges  sitting  as  a  Court,  whether  they 
constitute  the  Full  Court  or  not ;  but  though  this  is  so,  yet  in 
particular  sections  the  words  "Supreme  Court"  must  be  deter- 
mined according  to  the  context.  In  the  present  instance  the  only 
Court  that  can  deal  with  these  appeals  is  the  Full  Court,  and 
therefore  "  Supreme  Court "  in  sec.  8  must  be  read  to  mean  those 
judges  who  constitute  the  appellate  tribunal,  that  is,  the  Full 
Court.    We  therefore  consider  that  this  objection  must  fail. 

It  was  also  objected  that  the  grounds  of  appeal  should  have  . 
been  stated  in  the  Order.  There  is  nothing  in  sec  8  which  provides 
that  the  grounds  should  be  so  stated,  and  we  do  not  think  that 
we  have  power  to  make  an  enactment  to  that  effect  (j). 

As  to  the  merits  of  the  case,  if  we  had  been  called  upon  to 
determine  whether  the  learned  judge  of  the  County  Court  had 
rightly  decided  upon  a  question  of  fact,  we  should  have  declined 
to  interfere;  but  we  think  that  it  is  apparent  that  what  the  judge 
decided  was  a  point  of  law.  He  has  taken  the  view  that,  because 
the  plaintiff  was  a  weekly  tenant  in  the  first  instance,  he  remained 
a  weekly  tenant  after  the  expiration  of  the  second  agreement. 
Upon  that  question  of  law  we  think  he  was  wrong.  According  to 
the  second  agreement  the  plaintiff  agreed  to  rent  the  premises 
from  the  defendant  for  a  period  of  six  months,  with  the  option  of 
extending  the  same  to  twelve  or  eighteen  months.  There  can  be 
,  no  doubt  that  this  agreement  was  acted  upon ;  the  defendant 
leceived  a  larger  rent  under  it  than  he  had  previously  received. 
The  option  of  extension  to  twelve  months  was  exercised  by  the 
pluntiff,  according  to  the  evidence,  and  therefore  there  was  a 
{j)  But  see  Dt  Oroot  v.  Hammond,  pest,  p. 
00  2 
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a  tenancy  for  one  year ;  and  that  beii 
held  over  after  the  expiration  of  th 
consented  to  receive  rent  at  the  sam 
ment,  a  tenancy  from  year  to  year  wi 
the  case  of  Bank  of  Victoria  v.  M'H'u 
We  think  it  is  sufficiently  plain  th 
for  six  months  certain,  and  the  tenar 
piration  of  that  period,  there  is  a  yea: 
passage  from  Co.  Littleton  cited  in 
ment  had  been  for  a  term  of  six  moni 
continued  to  hold  over  and  pay  rent  r 
the  landlord  received  such  rent,  that 
from  year  to  year.  For  these  reasons 
there  should  be  judgment  for  the  plai 
damages  would  be  a  proper  amount  t< 
we  have  power,  under  sec.  120  of  Act 
8  of  Act  No.  844.  to  award  damages  i 

Solicitor  for  plaintiff:  G.  L.  Skinm 
Solicitor  for  defendant :  Husband, 
{h)  AnU  Vol.  VII., 


RATCLIFFE  v.  A 

Appeal — From  Cowity  Court — Administration 
Court  Statute  1869,  «.  \20— Appeal  on  que^ 
Materials  necessary — Points  of  law  raised 

The  right  of  appeal  under  sec.  8  of  Act  No. 
f erred  by  sec.  120  of  the  **  County  Court  Statm 

An  appeal  under  sec.  8  will  lie  only  on  such 
at  the  trial,  and  the  appellant  must  furnish 
materials  necessary  for  its  guidance,  viz.: — 1 
which  relate  to  it,  the  decision  of  the  Judge  oe 
action. 

Affidavits  not  being  part  of  the  materials  o 
cannot  be  used  on  the  appeal. 

Appeal,  by  way  of  motion,  from 
was  an  appeal  under  sec.  8  of  "  The 
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I.    The  facts  of  the  case  are  not  material,  p- 

iken  as  to  the  form  of  the  appeal  and  the  U 

are  fully  set  out  in  the  judgment  of  the  ^^ 


3ondent,  the  plaintiff — This  is  an  appeal 
i.ct  No.  844?.  This  is  a  special  section  pro- 
)ints  of  law  which  are  raised  in  the  County 
ially  noted  by  the  judge,  so  that,  upon 
urt,  the  case  may  be  restricted  to  the  exact 

appellant,  at  the  trial,  must  designate  the 
)n,  and  must  ask  the  judge  to  take  a  note  of 
ihe  evidence  relating  thereto.     The  practice 

as  to  appeals  from  the  County  Court.  The 
ply  the  other  side  with  the  materials  upon 
isi  was  granted.  In  this  case  the  only 
)  the  judge's  notes.  Chitty's  Prdctice  (14th 
I  practice  under  this  section.  The  practice 
[  out  in  the  case3  of:  Rhodes  v.  Liverpool 
ent  Co.  (a);  Seymour  v.  Coulson  (6),  which 
on  of  the  Legislature  was  to  bring  the  appeal 
ate  tribunal  in  a  state  which  would  prevent 
le  points  taken  at  the  trial  and  the  actual 
'eto.  In  Cousins  v.  The  Lombard  Deposit 
F  the  new  Act  is  thus  described  by  Field,  J. 
t  the  County  Court  Act  1875,  sec.  6,  was 
)  a  more  extended  power  of  appeal ;  it  was 
ovide  a  better  mode  of  procedure."  In 
it  was  decided  that  a  request  to  a  judge  at 
'  an  action,  to  take  notes  of  the  evidence  as 
case,  was  not  sufficient  within  the  meaning 

t  be  a  condition  precedent  that  the  party 
that  a  note  should  be  taken,  yet  this  Court 
>eal  unless  there  is,  first,  a  sufficient  c<^y  of 
howing  a  full  note  of  all   the  evidence; 

(c)  1  Ex.  D.  404 ;  45  L.J.  (Ex.)  573. 
J.  (Q.B.)  604.         (d)  6  Q.B.D.  508 ;  50  L. J.  (Q.B.)  491. 


Al: 
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F.  c.  and  secondly  that  the  points  of  law  in  dispute  were  taken  in  th& 

1886  Court  below,  and  are  clearly  stated  in  the  judge's  notes.     It  is 

Ratoufte  stated  on  affidavit  that  the  judge  was  not  asked  to  take  a  note^ 
and  that  no  evidence  is  furnished  in  the  judge's  notes  necessary 
to  decide  such  a  point  [Holroyd,  J.  If  the  judge  furnishes  us 
with  notes  taken  at  the  trial,  we  shall  not  listen  to  an  affidavit 
of  a  clerk  saying  that  the  notes  are  not  sufficient]  The  Order  Tii«i 
was  obtained  on  the  ground  that  a  nonsuit  should  be  entered, or  a 
verdict  given  for  defendant.  That  was  not  asked  for  at  the  trial, 
and  the  defendant  cannot  now  avail  himself  of  this  relief: 
Clarhaon  v.  Musgrave  {e).  That  case  shows  that  the  point  of  law 
relied  upon  must  clearly  appear  to  have  been  taken  before  the 
judge  in  the  County  Court  [Holroyd,  J.  The  proviso  in  sec. 
8  gives  the  party  the  means  to  compel  the  judge  to  take  notes, 
and  this  Court  is  limited  to  the  notes  so  taken.]  The  Statute 
provides  that  if  the  party  requests  the  judge  to  take  a  note  at 
the  trial,  he  "  shall"  take  a  note  of  it,  and  the  evidence  appertain- 
ing thereto. 

Bryant  for  the  appellant,  the  defendant — The  English  cases 
cited  do  not  absolutely  govern  the  practice  under  our  Act,  inas- 
much as  there  is  a  wide  difference  in  the  corresponding  sections. 
The  corresponding  English  section  provides  that  "any  person 
aggrieved  by  the  ruling  order,  direction,  or  decision  of  the  judge" 
may  appeal,  whereas  our  corresponding  enactment  gives  the  right  to 
appeal  to  any  party  "dissatisfied  with  any  judgment,  decree,  or  order 
of  such  court  or  with  any  order  of  a  judge  thereof."  There  is  a 
marked  distinction  between  "decision"  and  "judgment;"  the 
former  refers  to  a  particular  point,  the  latter  to  the  whole  case. 
[Holroyd,  J.  The  word  "  decision"  is  not  narrowed  in  any  way.J 
Further  there  is  a  proviso  in  our  section  which  is  absent  from 
the  English  enactment,  and  this,  it  is  submitted,  points  to  the 
fact  that  the  appealing  party  has  now  two  remedies :  he  may 
come  to  this  Coui-t  by  way  of  motion,  or  by  special  case.  The 
whole  case  is  open  before  the  Court — the  point  of  law  and  the 
questions  of  fact— just  as  it  would  have  been  under  a  case  stated 
by  the  judge.    [Holroyd,  J.    The  proviso  does  not  give  any 

(g)   0  Q.B.D.  386 ;  51  L.J.  (Q.B.)  626. 
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furiher  remedy  at  all;   it  merely  provides  that  the  remedy  given  f.  o. 

by  sec  120  of  the*];"  County  Court  Statute  1869"  shall  not  be  im 

taken  away.]    As  to  a  request  made  to  the  judge  as  to  the      ratoujfb 

groimds  of  his  decision^  it  appears  from  Pierpoint  v.  Carteret  (J) 

that  if  the  County  Court  judge  is  asked  to  take,  and  forgets  to 

take,  or  does  not  take,  a  note<-the  party  ought  not  to  be  deprived 

of  his  right  to  appeal.    If  the  judge  does  not  take  a  note  of  the 

leqnest,  the  party  is  not  to  be  debarred  from  prosecuting  his 

appeal  upon  that  point.    This  Court  has  power  to  go  outside  the 

judge's  notes:    Ha/milton's  Judicature  Act  and  Rules,  p.  298; 

Coker  v.  Spence  (g);   De  la.  Warr  v.  MUee  (A).    This  last  case 

decides  that  the  Court  may  look  at  notes  on  counsel's  brief  taken 

at  the  trial     [Stawell,  C.J.    That  case  does  not  decide  that 

counsel's  notes  are  evidence  per  ee.'] 

Cur,  adv.  vult 

The  judgment  of  the  Court  (j)  Was  delivered  by  Holeotd,  J.       -^tisr.  13. 
An  appeal  from  the  County  Court  at  Melbourne  presented  under 
sec.  8  of  the  Act  No.  844. 

We  have  in  this  case  first  to  determine  to  what  ext^it  an  appeal 
will  lie  under  sec.  8  of  Apt  No.  844>.  It  is  quite  true,  as  the 
learned  counsel  for  the  defendant  urged,  that  this  section,  like 
the  corresponding  English  section  (38  &  89  Vict.,  c.  60,  s.  6), 
was  passed  only  to  give  a  new  mode  of  procedure  in  cases  where 
the  right  of  appeal  already  existed ;  and  that  the  right  of  appeal 
having  been  given  in  England  by  sec.  14  of  13  &  14  Vict.,  c.  61, 
to  parties  dissatisfied  with  the  determination  or  direction  of  a 
Coanty  Court  in  point  of  law  or  upon  the  admission  or  rejection 
of  evidence,  an  appeal  as  to  matters  of  fact  was  in  that 
country  excluded  by  necessary  implication.  Cousins  v.  Lombard 
Deposit  Bank  (k).  It  is  also  true,  as  he  pointed  out,  that  the 
langoage  of  sec.  8  of  Act  No.  844  differs  from  that  of  sec.  6  of  38 
&  39  Vict,  c  50. 

By  the  English  enactment  the  right  of  appealing  is  bestowed 
upon  "any  person  aggrieved  by  the  ruling  order  direction  or 
dedsion  of  the  judge ;"  whereas  by  our  own  enactment  it  is  given 

(/)  5  C.P.D.  139.  0")  Stawell,     C.  J.,    Holrotd    and 

(y)  AntenVol  II.,  L.  273.  Kebferb,  JJ. 

W  19  Ch.  D.  80.  {k)   1  Ex.  Div.  404 ;  45  L.  J.  (Ex.)  573. 
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to  any  party  dissatisfied  with  any  judgment  deere 
a  County  Court,  or  with  any  order  of  a  judge  tiiere 
order  of  commitment,  in  any  action  suit  matter  or  o 
ing  for  which  an  appeal  is  provided  by  the  ^  C 
Stattde  1869/'  Mr.  Bryant  sought  to  draw  the  oo 
under  sea  8  of  Act  No.  844  an  appeal  will  li 
points  of  law,  whether  raised  at  the  trial  or  not,  ai 
questions  of  fact  the  appeal  was  in  effect  a  rehearin 
cannot  follow  him.  After  some  fluctuation  of  op 
recently  decided  by  the  Full  Court  in  the  case 
Daiton  (I),  that  an  appeal  will  lie  under  sec.  120  of 
Court  Statute  1869"  upon  questions  of  fact ;  and  \ 
think,  to  treat  the  right  of  appealing  under  sec.  8  ol 
as  quite  co-extensive  with  that  conferred  by  sec 
"  County  Court  Statnte^  It  has  however  never  I 
that,  before  the  Court  can  upset  the  judge's  decisioi 
must  be  fully  convinced  that  the  decision  was  erroc 
must  at  least  be  no  balance  of  evidence  on  which 
mind  might  have  fairly  taken  a  view  opposed  to 
appellate  Court:  Ham/Uton  v.  Sefton  (m);  Brunddl 
Lee  V.  Andrew  (o) ;  see  also  Koebcke  v.  Middlemiss  \ 
Sec.  8  of  Act  No.  844,  after  describing  the  new  ; 
appeals  from  County  Courte  in  actions  and  other  pr 
which  appeals  are  provided  by  the  "  County  Court  i 
on  to  enact  that — 

"At  the  trial  or  hearing  of  any  such  action  the  judgo  at  the  ] 
party  shaU  make  a  note  of  any  question  of  law  raised  at  such 
and  of  the  facts  in  OTidence  relating  thereto  and  of  his  decisioi 
his  deciuon  of  the  action  snit  matter  or  other  ]^x>ceeding;  and 
expense  of  any  person  or  persons  being  party  or  parties  in  any  sa< 
ing  the  same  for  the  purpose  of  appeal  famish  a  copy  of  such  note 
to  be  taken  of  the  same  by  or  on  behalf  of  such  person  or  persons 
such  oopy  and  the  copy  so  signed  shaU  be  used  and  received  on  si 
the  appeal  motion)  and  at  the  hearing  of  such  appeal." 

The  reasoning  of  the  English  judges  on  the  passag 
is  quite  as  applicable  in  Victoria  as  in  England  w: 
points  of  law,  and  shows  that  the  appeal  under  sec- 


H)  AnU  202. 

(m)  Ante  Vol.  HI.,  L.  326. 


ip)  AnU  Vol.  XI;;,  472. 


(n)  AnU  Vol  VIL,  I 
(o)  AnU  VoL  VIL,  £ 
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8M  will  only  lie  oq  such  as  were  raised  at  the  trial.    The  object  r.c, 

of  the  provisions  contained  in  the  passage  quoted  is  ''  to  let  the  1886 

opponent  of  the  party  who  asks  for  the  note  to  be  taken  know  Ratclwfk 
what  the  question  of  law  is,  and  to  give  him  the  opportunity  of  .  ^- 
meeting  it  by  necessary  evidence;"  and  furthermore  to  enable 
the  appellant  to  furnish  the  appellate  Court  with  all  the  materials 
necessary  for  its  guidance;  the  point  raised,  the  facts  proved 
which  relate  to  it,  the  decision  of  the  judge  on  the  point,  and 
his  decision  of  the  action  or  other  proceeding.  It  is  not,  as 
was  at  first  ruled  in  England — JUiodes  v.  The  Liverpool 
GommerGial  Investment  Coy.  (q) — a  condition  precedent  to 
the  right  of  appeal  that  the  judge  should  have  been  requested 
by  the  party  desirous  of  appealing  to  make  a  note  of  the 
question  or  questions  of  law  raised  or  of  his  decision  thereon. 
It  is  sufficient  if  it  appears  upon  the  judge's  notes  taken  at  the 
trial  that  the  question  or  questions  brought  before  the  appellate 
Court  were  then  raised,  that  he  did  decide  upon  them,  and  how 
he  decided.  But  it  is  necessary  that  so  much  at  least  should  ap- 
pear upon  the  judge's  notes,  unless  he  has  been  requested  to  make 
a  note  of  the  question  or  questions  raised  and  has  failed  to  do  so. 
What  the  result  should  then  be  we  have  not  been  supplied  with 
any  authority  to  assist  us  in  determining :  Seymour  v.  Coulson  (r); 
Clarkson  v.  Muegrave  («).  It  is  however,  as  we  think,  clear  from 
the  English  authorities  cited  to  us  that  if,  through  the  default  of 
the  appellant  in  requesting  what  he  was  entitled  to  request,  the 
appellate  Court  is  not  supplied  with  the  requisite  materials,  he 
alone  must  suffer  for  his  default. 

The  judge's  notes,  of  which  a  copy  was  obtained  by  the  defen- 
dant, are  very  brief,  and  seem  so  meagre  as  to  be  only  an  abbre- 
viation of  the  evidence.  But  from  them,  as  they  stand,  we  infer 
that  upon  each  question  of  fact  which  the  defendant  has 
attempted  to  bring  under  our  review  the  evidence  was  either 
wholly  against  him  or  there  was  a  conflict  of  which  the  judge  of 
the  County  Court  was  the  arbiter. 

The  judge's  notes  show  that  Mr.  Bryant  tendered  as  evidence 
for  the  defendant,  and  that  the  judge  refused  to  receive,  four 

(9)  4  C.P.D.  426.  (r)  5  Q.B.D.  363 ;  49  L.J.  (Q.B.)  604. 

2(«)  11  Q.B.D.  391;  51 L. J.  (Q.a) 525. 
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by  the  architect,  bu 
Mr.  Bryant  inf  om 
b.  The  judge's  note 
►me  city  surveyor  a 
in  consequence  to  n 
i  objected  to  this  e^ 
to  gather  from  the 
lence  tendered  refei 
No  other  points  c 
)en  raised, 
the  ex  parte  appeal 
kding  the  notes  of  \ 
ein  and  the  affidav: 
1886."  Pitcher  ww 
ator ;  and  his  affida 
Qterclaimed  a  sum 
the  notes  as  an  es 
mtioned)  were  put  i 
off  and  counterclai 
lefendant's  counsel  i 
ider  the  contract 
►t  obliged  to  provide 
notes  that  the  pla 
he  refused  or  was  s 
ct  them.  Except  v 
.rs    how    the    set-o 

er  had  been  drawn  u 
rore  an  affidavit,asse 
erial  evidence  given 
b  not  specifying  anyt 
ve  as  appeared  by  th 
judge  at  the  hearing 
Lsed.  In  reply  to  tl 
writh  a  second  affida^ 
lotes  contained  all 
n  omitted  both  for 
^ing  nothing.    Mr. 
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the  evidence  to  the  admission  of  vtrhich  the  defendant's  counsel  f.  o. 

had  objected  was  this,  "that  the  city   of  South  Melbourne  1886 

surveyor  objected  to  the  work  going  on,"  and  that  counsel  had      Ratctoti 
requested  the  judge  to  m^^ke  a  note  of  his  objection,  and  also  to 
make  a  note  of  the  grounds  of  his  decision. 

The  letters,  which  the  judge  refused  to  receive,  were  in  our 
opinion,  accepting  Mr.  Bryant's  statement,  inadmissible.  As  we 
read  the  contract  specifications  and  plan,  which  according  to 
Pitcher's  first  affidavit  were  exhibited,  the  plaintiff  was  not  bound 
to  provide  the  lamps,  and  the  judge  was  right  in  his  construction 
of  these  documents. 

The  only  other  point  of  law  raised  at  the  trial  was  Mr. 
Bryant's  objection  to  evidence.  On  this  point  we  think  that  the 
second  affidavit  of  Mr.  Pitcher,  not  being  part  of  the  materials  on 
which  the  Order  nisi  was  made,  ought  not  to  be  regarded.  But 
we  must  observe  that,  if  it  were  regarded,  it  contradicts  the 
judge's  notes  as  to  the  evidence  to  which  objection  was  taken;  and 
it  would  not  satisfy  us  that  the  judge  was  formally  requested  to 
take  a  note  of  the  objection.  We  can  only  guess  to  what  the 
evidence  related ;  and  we  are  quite  unable  to  say  whether  it 
ought  in  any  way  to  have  affected  the  judge's  decision.  The 
plaintiff  complains  that  material  evidence  was  omitted  in  the 
judge's  notes.  The  defendant  asserts  on  the  contrary  by  the  mouth 
of  Mr.  Pitcher  that  nothing  material  was  omitted.  The  appeal  is 
dismissed  with  costs. 

Solicitor  for  plaintiff:  A.  M.  Williams. 

Solicitors  for  defendant :  Fink  <k  Bed, 

W.  H.  M. 


McLEOD  V.  HANRAHAN.  P.  C. 

Criminal  Law  and  Practice  Statute  1864,  s.  73 — Unng  or  working  stray  cattle.  Aug.  13* 

If  a  person,  without  the  consent  of  the  owner  or  some  other  person  in  posses- 
•ion,  uses  or  works  any  cattle  which  have  strayed  on  to  his  premises,  he  is  guilty  of 
a  misdemeanour,  and  may  be  convicted  under  sec.  73  of  '*  The  Cfriminal  Law 
and  Practice  BtatuU  1864." 

The  facts  proved  at  the  trial  showed  that  the  defendant  was  in 
possession  of  two  colts  belonging  to  the  complainant,  that  these 
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colts  bad  strayed  on  to  the  defendant's  land.  It  t 
the  defendant  had  turned  them  off  his  land,  but  t 
come  back.  There  was  no  pound  in  the  immedial 
hood.  The  defendant  then  advertised  in  the  loci 
the  colts  were  in  his  possession,  and  would  be  v 
they  were  claimed.  The  defendant  kept  posses 
animals  for  six  months,  and  during  that  time  he 
in  and  clipped  them,  and  there  were  marks  of  gi 
their  mouths  were  sore,  as  if  from  the  use  of  a  bit. 
dant,  however,  denied  having  used  them.  The 
discovered  them  in  the  defendant's  possession,  and  t 
told  him  how  he  had  become  possessed  of  them.  Th< 
gave  him  in  charge,  and  prosecuted  him  under  se 
Criminal  Law  and  Practice  Stattite  1864"  (No.  233 


1?: 
14: 


\l 


h 


• 


Hood,  for  the  defendant — The  present  case  may 
the  strict  meaning  of  the  words  of  this  sec  73  of  Ac 
certainly  not  within  the  criminal  intendment  of 
There  must  be  a  guilty  mind.  A  person  who  finds  £ 
and  breaks  it  in,  cannot,  by  a  mere  user,  be  guilty 
act.  The  object  of  this  section  was  to  prevent  the  v 
crime  of  cattle  stealing.  A  person  finding  a  chatte 
priate  it  to  his  own  use  if  there  be  no  apparent  o^ 
Crirn.  Evidence,  p.  661.  [Stawell,  C.J.  If  the 
found  in  the  possession  of  the  defendant,  and  have 
him,  that  is  sufficient  to  bring  him  within  the  real 
section.]  The  heading  of  the  Part  of  the  Act  und 
section  comes  is  "  Larceny  of  cattle,"  and  larceny  ] 
guilty  mind,  and  not  an  innocent  user.  Tbe  secti( 
from  an  Act  in  force  in  New  South  Wales,  and 
case  decided  under  that  Act,  which  shows  that 
be  a  wilful  taking  without  a  bond  jvde  clain 
Bowman  (b).  That  case  also  decided  that  the 
only  be    committed    while    the    animals    were    i 


(a)  «  Sec.  73.  WhoBoever  shall  take 
use  or  in  any  manner  work  any 
cattle  or  any  goat  the  property  of  any 
other  person  without  the  consent  of  the 


owner  or  any  person  i 
sion  thereof  shall  be  , 

demeanour 

(ft)  6  N.S.W.  Rep.  I 


P- 
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real  owner  or  of  some  third  person;  i 
he  case  of  stray  animals.  [Holrotd 
is — ^Was  there  any  evidence  of  user  fii 
B  jury  ?]  No,  there  must  in  the  first  place 
led,  and  there  can  be  no  offence  without  int 
hich  compels  the  defendant  to  impound 
jre  is  no  evidence  of  user ;  user  means  s< 
)eneficial  to  him. 

for  complainant,  was  not  called  upon. 

The  defendant  has  possession  of  horses,  wl 

ilong  to  him,  and  which  he  must  know  are 

Qe  else ;    and  as  there  is  some  evidence  of 

vithout  the  consent  of  that  owner,  he  is  rigl 

).  73. 

Appeal  dismissed  with  cost 

plainant:  Keogh, 

ndant :  Ford,  for  Johnson, 

w.  H. : 

lwell,  C.  J.,  HoLROYD  and  Kerferd,  J  J. 


GANNON  V.  WHITE. 

rt  August  1884— i?.  S—Costs  to  follow  the  event— 
otherwise — Application  at  the  trial — Jurisdiction  of 
itions  as  to  costs. 

a  verdict  for  one  farthing  constitutes  **  good  cause 
:  his  costs  under  r.  3  of  **  The  Rules  of  the  Supreme  C 

he  Full  Ck>urt  as  to  whether  there  was  "good  cause' 
deprived  of  his  costs  under  that  rule,  but  the  Full  ( 
on  to  hear  an  application  as  to  costs.  Upon  an  applic 
o  deprive  a  successful  party  of  costs,  the  judge  has  p 
of  the  application,  or  to  reserve  his  decision  thereon. 

re  judgment  of  Williams,  J.  The  facts 
in  the  judgment. 

th  him  Duffy),  for  plaintiff  appellant— 
LO  jurisdiction  to  disallow  the  plaintiff  his  c 
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F.  c.  upon  a  motion  for  judgment ;  there  must  be  a  special  application 

1886  made  ''  at  the  trial."    By  rule  3  of  ''  The  Jtulea  of  ths  Supreme 

Gannon       CouH  August  1884/'  "  Costs,"  it  is  provided  that  "  costs  shall 
_  ^-  follow  the  event  unless  upon  application  made  at  the  trial  for  good 

cause  shown  the  judge  before  whom  such  action  or  issue  is  tried 
or  the  Full  Court  shall  otherwise  order,"  The  judge  has  jurisdic- 
tion to  reserve  his  judgment,  if  the  application  as  to  costs  is  actu- 
ally made,  but  he  has  no  right  to  reserve  the  argument  and  the 
consideration  of  the  question  of  depriving  the  plaintiff  of  his  cosk 
He  must  deal  with  the  matter  at  the  trial,  otherwise  the  whole 
object  of  the  Rules  is  defeated.  The  intention  was  that  the  judge 
should  deal  with  the  subject  of  costs  while  all  the  details  of  the 
case  were  fresh  in  his  mind.  The  Rule  provides  that  costs  follow 
the  event  "  unless  upon  good  cause  shown,"  that  shows  primd 
fade  that  the  question  of  costs  is  to  be  dealt  with  at  the  trial. 
The  judge  has  no  right  to  graft  upon  the  Rules  this  further  pro- 
vision, "  or  at  any  other  time  the  judge  may  deem  fit"  That  is 
the  course  pursued  in  this  case.  Even  if  the  judge  had  a  right  to 
reserve  the  question,  then  no  motion  has  been  made  according  to 
leave  reserved.  The  plaintiff  moved  for  judgment,  and  upon  that 
application  the  defendant  asked  that  the  plaintiff  should  be  de- 
prived of  his  costs.  No  motion  was  made  by  the  defendant  in 
pursuance  of  leave  reserved.  Counsel  should  have  made  an  appli- 
cation at  the  trial ;  if  this  course  be  neglected,  and  the  judge  him- 
self makes  no  order  as  to  costs,  then  the  parties  must  go  to  the 
Full  Court.  The  cases  of  Baker  v.  OaJces  (a)  and  Turner  v.  Hey- 
land  (&),  show  that  the  judge  cannot  reserve  this  question  of  costs. 
In  the  former  case,  Brett,  L.J.,  in  his  judgment  says : — **  It  was 
intended  that  the  general  rule  as  to  costs  should  not  be  varied, 
except  by  the  judge  on  the  instant,  when  the  facts  were 
all  before  him  and  fresh  in  his  memory."  Application  at 
the  trial  is  a  condition  precedent.  Unless  the  judge  has 
dealt  with  the  matter  at  the  trial,  he  is  fvmctus  officio.  In 
Collins  V.  Welch  (c),  Bramwell,  L.J.,  says  that,  "  the  meaning 
of  the  Rules  is  that  the  judge  may  give  any  direction  as  to  costs, 

(a)  2  Q.B.D.  171,  176 ;  46  L. J.  (Q.B.)        (6)  4  C.P.D.  432,  435 ;  48  L.J.  (CP?) 
246.  635. 

(fc)  5  C.P.D.  27  5  49  L.J.  (O.P.)  260. 
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provided  he  exercises  his  power  at  the  trial."    And  in  the  same  f.  c. 

ease,  per  Brett,  L. J. — "  'At  the  trial/  means  substantially  at  the  1S86 

trial."  Myers  v.  Defries  (d)  is  to  the  same  effect  There  is  Gannon 
another  class  of  cases  which  throw  a  light  upon  the  meaning  white 
of  this  rule :  Boweyy.  Bell  (e)  shows  that  where  the  judge  has  not 
made  any  order  at  the  trial,  as  to  costs,  then  application  must  be 
made  to  the  Divisional  Court  within  reasonable  time.  That  case 
also  established  the  proposition  that  the  judge  must  make  an 
order  at  the  trial,  to  prevent  costs  following  the  event.  If  the 
judge  had  jurisdiction  to  disallow  costs,  yet  in  this  case  no  "  good 
cause"  was  shown  for  such  disallowance.  It  will  not  be  con- 
tended that,  if  the  judge  exercised  his  discretion  upon  what  was 
not  good  cause,  an  appeal  will  not  lie.  The  case  of  Waldron 
V.  Croghan  (J)  decides  that  the  Court  will  not  withhold  costs 
from  a  party  who  has  been  successful  in  the  assertion  of  a  purely 
legal  right.  In  Cooper  v.  Whittingham  (g)  Jessel,  M.R.,  enunci- 
ated the  principle,  "  that  where  the  plaintiff  comes  to  enforce  a 
legal  right,  and  there  has  been  no  misconduct  on  his  part — no 
omission  or  neglect  which  would  induce  the  Court  to  deprive  him 
of  his  costs — the  Court  has  no  discretion,  and  cannot  take  away 
the  plaintiff's  right  to  costs."  There  has  been  no  neglect  here  at 
all,  and  no  misconduct.  As  to  the  merits  of  the  case,  the 
judgment  and  finding  of  the  jury  were  based  upon  an  erroneous 
state  of  facts,  inasmuch  as  the  judge  led  the  jury  to  understand 
that  the  occasion  was  privileged,  whereas  the  Court  afterwards 
held  that  it  was  not  (ante  p.  29).  As  to  the  fact  of  the  plaintiff 
recovering  only  one  farthing,  that  should  not  affect  the  question, 
as  the  plaintiff  cannot  tell  what  damages  he  may  be  awarded ;  and 
if  there  had  been  a  proper  direction  by  the  judge,  the  compensation 
must  have  been  larger.  The  plaintiff  is  assuredly  entitled  to 
the  costs  of  his  successful  appeal. 

Hodges,  for  the  defendant  —  The  defendant  has  complied 
literally  with  the  strict  grammatical  reading  of  the  rule  in 
question.    An  application  was  made  at  the  trial,  and  good  cause 

(d)4Ex.  D.  176;  48L.J.  (Ex.)446.  ig)    15    Ch.D.   604;     49   L.J.   (Ck.) 

(e)  4  Q.B.D.  95;  48  L.J.  (Q.B.)  161.       752. 
(/)7Ir.  L.R.  320. 
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^'^-  was  shown.     The  trial  of  a  case  is  not  over  until  there  is  a  judg- 

1886  ment.    In  almost  all  of  the  English  cases  cited^  it  will  he  observed 

oI^K  that  the  Court  held  that  the  application  had  been  made  at  the 
White  ^^iB^.  If  a  judge  refuse  the  application,  the  party  may  apply  to 
the  Full  Court.  There  is  no  reported  case  to  show  that  an 
application  must  be  made  before  judgment.  With  reference  to 
what  is  or  what  is  not  "good  cause,"  it  was  decided  in  Harris  v. 
Petherick  (h)  that  the  plaintiff  should  pay  the  defendant's  costs,  oe 
the  ground  that,  whereas  he  claimed  a  sum  of  851.  together  with 
a  claim  for  68.,  he  only  proved  his  claim  for  68.  In  that  case 
there  was  a  dictum  of  Bramwell,  L.  J.,  that  "  especially  in  actions 
for  slander  where  the  damages  are  assessed  at  one  farthing,  it 
would  be  most  satisfactory  to  apportion  the  costs  of  the  issues 
between  the  parties."  In  the  case  of  Siddons  v.  Lawrence  (j), 
the  same  principles  are  laid  down,  and  it  was  said  that,  if  the 
action  were  for  slander,  and  the  damages  were  a  farthing,  there 
might  be  such  good  cause  that  the  judge  at  the  trial  might  act 
upon  it.  In  Collins  v.  Welch  (le),  the  plaintiff  was  deprived  of 
his  costs  on  the  ground  that  he  might  have  recovered  the 
amount  of  his  claim  in  the  County  Court.  Then  again  the  judge 
may  have  had  good  cause  for  depriving  the  plaintiff  of  costs,  by 
reason  of  the  misdemeanour  of  the  plaintiff  and  his  witnesses. 
Undoubtedly  there  was  great  prevarication,  and  the  plaintiff's 
evidence  was  most  contradictory.  Under  the  old  practice,  the 
plaintiff  could  not  have  got  his  costs,  and  this  fact  of  itself  is 
primd  facie  "  good  cause."  The  very  fact,  too,  of  one  farthing 
being  the  compensation  awarded  by  the  jury,  cannot  be  left  out 
of  consideration.  It  is  only  where  *'  good  cause"  does  not  exist, 
that  there  can  be  an  appeal.  There  was  nothing  to  prevent  the 
plaintiff  from  bringing  his  action  in  the  County  Court  There 
were  many  facts  in  issue  and  several  questions  left  to  the  jury, 
and  all  were  found  in  favour  of  the  defendant.  It  is  submitted, 
therefore,  that  an  application  was  made,  and  there  being  such  an 
application,  all  that  the  defendant  had  to  do  was  to  show  "good 
cause  ;"  and  there  being  such  good  cause,  no  appeal  will  lie  from 
the  decision  of  the  judge  upon  that  point. 

(A)  4Q.B.D.611;  48  L.J.(Q.B.)521.    {j)  4  Ex.D.atp.  180,181;  48L.J.(Ez.)446. 
{k)  6  C.P.D.  27;  49  L.J.  (C.P.)  260. 
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Dr.  Madden,  in  reply— The  contention  seems  to  be  that  "trial"  ^^ 

means  the  whole  process  of  the  case,  and  that,  so  long  as  the  18S6 

application  is  made  duriDg  the  case,  you  may  argue  it  out  at  any  Gannon 
time.  "  Trial "  means  the  Nisi  Priibs  Sittings.  It  has  been  held  white 
that  trial  also  means  a  hearing  before  a  jury.  If  the  application 
be  made  at  the  trial,  it  matters  not  whether  the  jury  have  gone 
or  not.  In  the  case  of  Kynaaton  v.  Mackinder  {I),  the  question 
was  argued  whether  an  application  made  an  hour  after  the  rising 
of  the  Court,  was  an  application  made  "  at  the  trial,"  and  it  was 
decided  that  it  was.  If  counsel  should  forget  to  make  the  appli- 
cation at  the  time  the  verdict  is  given,  but  goes  afterwards  to  the 
jadge's  lodging,  he  might  be  allowed  by  the  judge  to  make  it  on 
the  following  morning.  The  practice  is  pointed  out  in  ArcKbold, 
(14th  ed.)  679  (note  L),  where  all  the  cases  are  collected.  Tyne 
Alkali  Coy.  v.  Lawson  (m).  The  case  of  Harris  v.  Petherick  (n), 
stands  by  itself;  there  the  plaintiff  made  a  catch  claim,  and  it 
was  only  upon  this  catch  claim  that  he  recovered.  If  the  defen- 
dant had  desired  in  this  present  case,  and  had  shown  good  rea- 
sons to  the  Court,  he  could  have  had  the  action  remitted  to  the 
County  Court. 

Hodges  referred  the  Court  to  the  case  of  Henderson  v.  The 
Daily  Telegraph  Coy.  (o). 

Cur,  adv.  vxdL 

The  judgment  of  the  Court  (p)  was  delivered  by  Holroyd,  J.  Aug.  20. 
The  plaintiff  brought  his  action  against  the  defendant  for 
libel.  On  the  trial  before  our  brother  Williams  and  a  jury, 
the  jury  found  a  verdict  for  the  defendant,  subject  to  a 
point  reserved  for  the  consideration  of  the  Full  Court,  and 
assessed  the  damages  for  the  plaintiff  at  one  farthing  in  the 
event  of  the  point  reserved  being  determined  in  his  fieivour.  The 
point  reserved  was  determined  in  the  plaintiff's  favour,  and  he 
thereupon  became  entitled  to  judgment  for  one  farthing.  He 
moved  accordingly  that  judgment  should  be  entered  for  him 
for  one  farthing  damages   with  costs,  including  the  costs  of 

W  37  L.T.  (N.S.)  390.  (n)  4  Q.B.D.  611.;  48  L.  J.  (Q.B.)  621. 

N  36  L.T.  100.  (0)  2  V.R.,  L.  201;  2  A.J.R.  118. 

(p)  Stawill,  C.J.,  HoLROTD  and  Eebte&d,  JJ. 

V.LR.,  Vol.  xn.  PP 
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c.  the  argument  on  the  point  rese 

$6  brother   Williams   directed   thai 

for  the  plaintiff  for  a  farthinj 
refusing  the  plaintiff  costs  he 
third  rule  of  August  1884,  whi( 
matters  commenced,  as  this  caui 
1884  and  the  1st  of  January  188( 
Ord.  LV.  of  the  English  Rules 
schedule  to  the  Act  38  &  39  Vici 
We  have  consulted  the  learn 
at  the  trial.  It  appears  that 
counsel  rose  and  mentioned  tl 
anticipated  by  the  learned  jud 
the  question.  It  was  in  the  n 
was  about  to  apply  for  an  ord 
deprived  of  his  costs  if  the  de 
on  the  point  reserved  should  i 
and  the  defendant's  counsel  could 
mentioning  costs.  We  think  tl 
the  application  was  virtually  m 
stood  what  counsel  was  about 
reserving  the  question  (see  per  Br 
Rule  3  of  August  1884,  so  far  a 

"  Subject  to  the  proviBions  of  the  Act 
ceedingB  in  the  Court  shaU  be  in  the  dii 
where  any  action  or  issue  is  tried  by  a 
unless  upon  application  made  at  the  tria 
whom  8ach  action  or  issue  is  tried  or  the  ] 

In  the  English  rule  before  i 
meaning  "High  Court,"  stood  i 
but  otherwise  the  two  rules  ' 
ties  which  were  cited  to  us 
amongst  many  judges  in  Englanc 
cessful  plaintiff  of  his  costs  unde 
a  judge,  must  have  been  made 
so  far  as  to  hold  that  an  applicati 
thus  striking  out  from  the  rul< 

{q)  6  C.P.D.  33.;  4 
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made."      Consistently  with  this  view,  they  attributed  to  the  ^-o. 

Court,  as  distinguished  from  the  judge  presiding  at  the  trial,  an  1886 

original  as  well  as  an  appellate  jurisdiction  in  the  matter.    If  the       gannok 
presiding  judge  could  neither  postpone  the  argument  nor  reserve        ^^* 
his  decision,  there  would  in  a  case  like  the  one  we  are  consider- 
ing have  been  nobody  who  could  make  an  order  unless  the  Court 
possessed  the  power. 

We  always  entertain  and  consider  the  opinions  of  English 
jadges  with  the  respect  which  the  eminence  of  the  authors 
demands ;  but  we  are  not  bound  by  the  decisions  of  any  English 
Court  except  the  Privy  Council,  and  upon  points  of  practice  we 
have  less  hesitation  in  differing  from  them  than  upon  questions 
of  law.  Interpreting  the  proviso  of  rule  3  for  ourselves,  we  think 
that  according  to  its  grammatical  construction  the  application 
must  be  made  at  the  trial,  but  that  the  judge  is  not  pre- 
vented from  reserving  his  decision  or  postponing  the  argument.  If 
judgment  on  any  motion  is  reserved,  or  the  hearing  adjourned  to 
a  f ature  day,  the  order  is  rightly  drawn  up  on  the  motion  of 
counsel  for  the  applicant.  We  cannot  read  the  proviso  as  if  it 
ran,  "  unless  the  judge  shall  at  the  trial  otherwise  order."  If  the 
order  was  to  be  pronounced  at  all  events  at  the  trial,  the  descrip- 
tion of  the  judge  who  was  to  pronounce  it,  as  the  judge  before 
whom  the  action  or  issue  was  tried,  was  perfectly  useless.  No 
judge  except  the  judge  presiding  at  the  trial  could  possibly  pro- 
nounce it. 

Again,  the  words  "  upon  application  made  at  the  trial  for  good 
cause  shown "  either  qualified  the  power  of  the  Court  to  make 
the  order  or  they  did  not.  If  they  did  not,  then  according  to 
the  English  reading,  although  the  presiding  judge  could  not 
make  the  order  without  good  cause  shown,  yet  the  Court  might 
make  it  without  any  cause  shown  at  all.  If  they  did,  then  the 
Court  could  only  order  upon  an  application  made  at  the  trial ; 
and  the  only  way  in  which  the  Court  could  order  upon  an  appli- 
cation made  at  the  trial  was  as  an  appellate  court.  As  an  appel- 
late court  it  would  have  the  means  of  determining  whether  the 
judge  who  tried  the  action  or  issue  had  deprived  the  plaintiff  of 
his  costs  for  good  cause.  The  judge  might  state  in  his  judgment, 
or  the  members  of  the  Court  might  be  informed  by  him,  for  what 

PP2 
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cause  the  plaintiff  bad  beeu  deprives 
original  jurisdiction  the  Court  coul< 
whether  any  good  cause  existed  or 
know  nothing  of  what  occurred  at  t] 
conducted  himself. 

The  reason  assigned  for  the  interj 
in  England  was  that  the  judge, 
plaintiff  of  his  costs  who  had  been  s 
ought  to  make  his  order  while  t 
memory;  but  it  involved  this  inc< 
venience,  that  a  Court  was  permitti 
could  have  no  memory  of  the  fa( 
them.  The  proviso  was  supposed 
reference  to  the  second  section  of 
enacted  that  if  the  plaintiff  in  tre^ 
less  than  408.  damages,  he  shouli 
judge  should  immediately  afterwarc 
section  was  in  the  minds  of  the  f 
English  Rules  of  1875,  when  they 
but  the  Rule  said  nothing  of  an  imm 
There  is  an  excellent  reason  why 
been  made  at  the  trial,  to  deprive  tl 
costs;  and  that  is  to  exclude  appl 
after  the  trial.  There  is  an  exc 
should  be  permitted  to  postpone  th 
or  to  reserve  his  decision  upon  it 
a  case  or  points  in  a  case  were  rei 
of  the  Court,  the  result  of  which 
for  the  defendant  into  a  verdict  fo 
useless  for  the  judge  to  make  the 
result  might  be  to  leave  the  verdict  i 

We  think  then  that  in  cases  fa 
August  1884  upon  application  made 
to  postpone  either  the  argument  or  1 
the  Full  Court  can  only  review  hi 
extent  of  saying  whether  he  has  < 
has  no  oiiginal  jurisdiction.  We  i 
a  farthing  only  in  an  action  for  lil 


Digitized  by  VjOOQIC 


VOL  XIL]  XLIX  k  L  VICT.  597 

for  which  the  judge  may  in  his  discretion  deprive  the  plaintiflF  ^-^ 

of  his  costs.     Our  brother  Williams  assigned  additional  reasons  1886 

for  doing  so,  upon  which  we  need  not  express  any  opinion.  Gannon 

On  one  matter  only  we  are  unable  to  agree  with  him.  He  whitb 
refused  the  plaintiff  the  costs  of  the  argument  of  the  point  re- 
served. On  this  argument  the  plaintiff  succeeded,  and  if  he  had 
failed,  he  would  have  had  to  pay  all  the  defendant  s  costs  of  the 
iw^ion.  So  far  as  this  argument  is  concerned,  we  think  that  on 
principle  the  costs  should  follow  the  result ;  for  the  plaintiff  was 
•compelled  to  undertake  it.  The  cause  shown  does  not  affect  this 
portion  of  the  costs  of  the  action. 

Our  judgment  will  be  that  the  appeal  is  dismissed,  except  as 

4o  the  costs  of  the  argument  on  the  point  reserved,  which  the 

<iefendant  must  be  directed  to  pay.     Each  party  must  bear  his 

own  costs  of  this  appeal. 

Appeal  dismissed. 
Solicitor  for  plaintiff:  Potts. 

Solicitor  for  defendant ;  P.  D.  Phillips, 

W.  H.  M. 


ALBRECHT  v.  PATTERSON.  F.  c. 

Slander  of  a  woman  in  her  trade— Innkeeper^  Words  imputing  uncJiadtity— Special    Awj.  6,  9,  20. 
damage — Loss  of  hospitality,  

Words  imputing  want  of  chastity,  spoken  of  a  woman  carrying  on  the  trade  of 
a  licensed  victuaUer,  do  not  touch  her  in  such  trade  or  business,  and  are  not 
actionable  in  the  absence  of  special  damage. 

In  consequence  of  defamatory  words  the  plaintiff  was  forbidden  to  come  to  the 
iioiue  of  a  friend  at  which  she  had  been  accustomed  to  visit. 

Beld,  that  this  was  sufficient  evidence  of  special  damage  to  go  to  the  jury. 

Questions  reserved  by  Kerferd,  J.,  for  the  consideration  of  the 
FuU  Court. 

The  statement  of  claim  alleged  that  the  plaintiff  followed  the 
trade  or  occupation  of  a  licensed  victualler  and  hotelkeeper,  and 
was  the  licensee  and  proprietor  of  the  Harp  of  Erin  Hotel,  and 
the  defendant  falsely  and  maliciously  jspoke  of  and  concerning 
her,  as  a  licensed  victualler  and  hotelkeeper,  words  to  the  effect 
that  she  had  committed  adultery  with  one  George  Patterson, 
and  had  gone  away  to  have  a  child  by  him.     There  was  also  a 
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F.  c.  second  slander  complained  of,  viz.,  "  You  (meaning  the  plaintifi) 

1886  are  the  one  that  has  been  away  to  have  a  child  to  my  hm- 

Albrkcht  band ;  you  have  been  a  kept  woman  in  that  hotel ;  if  you  try  for 
Patibrsok  wiother  hotel  I  will  oppose  your  character."  The  fourth  paragraph 
alleged  that,  in  consequence  of  the  publication  of  the  said  words, 
the  plaintiff  was  injured  in  her  credit  and  reputation  as  & 
licensed  victualler  and  hotelkeeper,  and  in  her  said  business,  and 
became  liable  to  have  the  renewal  of  her  license  refused,  and  to  be 
unable  to  obtain  a  license  for  any  other  hotel.  The  fifth  para- 
graph alleged  a  further  slander  "  that  Mr.  Patterson  has  seduced 
Miss  Albrecht,  and  she  is  away  to  be  confined  to  him.  No  matter 
what  kind  of  business  Miss  Albrecht  tries  to  go  into,  I  will  try  to 
keep  her  out  of  it,  and  I  will  prevent  her  getting  a  license  again 
if  she  wants  one,  for  I  will  oppose  it."  Special  loss  was  averred 
of  the  "  assistance,  hospitality,  and  companionship  of  divers 
friends  and  one  Henry  Bell,  who  was  theretofore  in  the  habit  of 
giving  assistance  to  the  plaintiff,  and  entertained  and  was  friendly 
to  the  plaintiff,  and  by  reason  of  the  slander  ceased  to  give  the 
said  assistance,"  &c.  The  action  was  tried  by  Kerferd,  J., 
and  a  jury.  It  was  proved  at  the  trial  that  the  plaintiff 
had  sold  her  hotel,  but  had  not  transferred  the  license 
to  the  purchaser;  and  it  was  admitted  that  she  was  not  actually 
in  possession  of  any  hotel  The  slander  alleging  her  to  be  a 
kept  woman  in  the  hotel,  was  spoken  to  the  plaintiff  herself  in 
a  room  where  no  one  else  was  present,  a  third  person,  however, 
gave  evidence  that  she  heard  the  same  as  she  was  listening 
outside.  It  was  proved  that  the  plaintiff  occasionally  went  to 
Bell's  house,  and  that,  in  consequence  of  the  slander,  she  had 
been  forbidden  the  house  for  two  months.  The  learned  judge 
left  two  questions  to  the  jury: — (1)  Was  the  plaintiff,  on  the 
first  issue,  iojured  in  her  credit  and  reputation  as  a  licensed 
victualler  and  hotelkeeper,  and,  by  reason  of  the  words  uttered, 
had  any  damage  accrued  to  her  in  her  trade  and  business  as  a 
licensed  victualler  and  hotelkeeper  ?  Answer  in  the  affirmative, 
damages  assessed  at  501,  (2)  Was  the  plaintiff,  on  the  second 
issue,  deprived  of  andlost  the  assistance,  hospitality  and  companionr 
ship  of  divers  friends,  and  one  H.  Bell  ?  Answer  in  the  affiimative, 
damages  assessed  at  2002. 
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The  following  were  the  questions  reserved  at  the  trial: — (1)  f.  c. 

Whether  the  plaintiff,  having  sold  her  interest  in  the  business,  I886 

and  parted  with  possession,  but  still  holding  the   victualler's      aijbmcht 
license,  was  in  trade  or  business  at  the  time  the  words  complained     p     ?* 
of  were  uttered.    (2)  Whether  the  words  uttered  did  touch  her  in 
her  trade  and  business  as  a  licensed  victualler  and  hotelkeeper. 
No  evidence  of  any  damage  was  given.     (3)  Whether  there  was 
evidence  of  damage  under  the  fifth  paragraph  of  the  claim. 

Dr.  Madden  and  BayUa  for  the  plaintiff— The  principle  of  law 
is  well  established  that  words  imputing  incontinence  to  a  woman 
are  not  actionable  unless  they  touch  her  in  her  trade  or  business, 
or  unless  she  proves  special  damage.     In  the  present  case  the 
plaintiff  had  sold  her  hotel,  but  had  not  transferred  her  license ; 
and  while  the  license  remained  in  her  name,  she  was  regarded  by 
statute   as  the  proprietor  of  the  hotel :    "  The   Licensing  Act 
1876"  (No.  566),  sec.  53.     The  purchaser  is  merely  her  agent, 
until  he  gets  the  license  transferred.     She  has  not  given  up  the 
business  simply  because  she  has  not  at  the  precise   moment 
got  possession  of  an  hotel,  and   is  not   in  active   pursuit  of 
her  calling;   it  is  sufficient  if    she   contemplates  and  intends 
to  carry    on   that   business.      There    certainly   was    evidence 
to    go    to    a   jury    that    she   was    injured    in    her    trade   or 
business.      This   assuredly   is   a  matter   touching   her  in   her 
trade  and   business,  for  a  woman  is   not   allowed   to  hold   a 
license  if  she  be  of  "  bad  fame  or  character  "  under  the  provisions 
of  sec.  37.     No  magistrate  would  allow  a  woman,  charged  with 
the  offences  set  out  in  the  pleadings,  to  hold  a  license.    The  words 
in  the  third  paragraph  show  that  the  defendant  meant  to  connect 
them  with  the  plaintiff's  business  as  hotelkeeper.    "The  only 
question  arising  upon  this  point  appears  to  be,  do  the  words  in 
any  degree  prejudice  the  plaintiff  in  his  office,  profession,  or  em- 
ployment?    If  they  do,  they  are  actionable."     1   Starkie  on 
Slander^  2nd  ed.  130.    A  person  need  not  be  actually  engaged  in 
business,  provided  she  has  a  business  which  she  may  and  which 
she  intends  to  carry  on.    In  Conners  v.  Justice  (a),  a  servant  girl 
sued  her  mistress  for  a  slander  imputing  immorality,  and  the 
(a)  13  Ir.  C.L.R.  461. 
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plaintiff  alleged  that  she  had  been  servant  to  the  d 
that  chastity  was  necessary  to  her  employment  as  a  se 
not  allege  that  she  was  then  in  employment ;  and  tl 
that  that  disclosed  a  sufficient  cause  of  action. 
Newcombe  (b),  it  was  held  that  words  were  acti 
alleged  of  a  gamekeeper  that  he  killed  foxes.  Irwin 
{e),  decides  that  words  imputing  to  a  certificated  m 
drunkenness  whilst  in  command  of  a  vessel  at  sea,  \ 
without  special  damage.  Bamadale  v.  Orunaire  {d 
question,  as  to  the  loss  of  hospitality,  there  is  suffi< 
here  to  go  to  a  jury,  according  to  Moor  v.  Meagher  ( 
V.  Solomon  (/). 

Purvea  and  Box  for  the  defendant — The  slande 
the  plaintiff  in  her  trade  or  business,  or  she  must 
damage.  The  mere  risk  of  temporal  loss  is  not 
there  must  be  some  actual  loss.  The  words  compla 
be  said  to  touch  a  licensed  victualler  in  her  trade  oi 
the  slander  had  been  that  she  sold  bad  spirits,  or  al 
tutes  to  frequent  her  house,  the  contention  on  behal 
tiff  would  be  intelligible.  It  is  a  charge  of  immc 
the  individual.  Immorality  has  nothing  to  do  witl 
of  a  licensed  victualler :  Bartlett  v.  Hoskins  (g).  ' 
old  case  in  which  it  was  decided  that  to  charge  a 
with  immorality  was  not  actionable.  "  Bad  fame  a 
in  the  Licensing  Act,  means  general  bad  fame,  ani 
instance  of  unchastity.  The  words  must  relate  to  t 
trade  carried  on:  Brayne  v.  Cooper  (h);  Lumby 
Words  spoken  of  a  physician  imputing  adulte 
not  to  be  actionable  without  proof  of  specia 
touching  him  in  his  profession :  Ayre  v.  Craven  ( 
V.  Youldon  (Q,  it  was  held  that  to  call  a  restau 
rogue  and  a  scamp  was  not  actionable  unless  s^ 
was  shown.  It  was  pointed  out  in  that  case 
L.J.  (Ex.) 


ib)  L.B.,   2  Ex.  327; 
169. 
(e)  2  H.  &  C.  960 ;  33  L.  J.  (Ex.)  257. 
id)  1  F.  &  F.  61. 
{e)  1  Taunt  39. 
(/)  L.R.,  7  Q.B.  112;  41  L.J.  (Q.B.)  10. 


ig)  5  A.  J.R.  69. 
{h)  5M.  A;W.  249. 
0)  1  C.  &  J.  301. 
{k)  2  A.  &  E.  2. 
(0  Argus  Report^  61 


■J 


Digitized  by  VjOOQIC 


VOL  XIL]  XLIX  ^  L  VICT.  601 

might  be  a  scamp,  and   yet  a  very  good  restaurant-keeper,  f.c. 

With  reference  to  the  words — "You  have  been  a  keptwoman  in  that  1886 

hotel/'  it  was  proved  that  they  were  not  spoken  in  the  presence  albbkcht 
of  a  third  person,  so  that  there  was  no  publication.  If  these  ^  ^- 
words  could  be  said  to  touch  her  in  her  trade  and  basiness,  she  is 
not  now  carrying  on  that  business,  she  had  sold  her  hotel,  and 
the  purchaser  was  only  waiting  for  a  transfer  of  the  license.  The 
plsdntiff  is  really  asking  for  eventual  damages ;  the  risk  of  injury 
is  not  injury  itself.  It  is  merely  asking  for  damages  for  the  risk 
of  the  magistrates  refusing  her  a  license  in  the  event  of  her 
applying  for  one.  The  plaintiff  cannot  recover  for  such  specula- 
tive loss :  Oallwey  v.  Marshall  (m) ;  Ashly  v.  Harrison  (n).  It 
was  laid  down  in  Clharaberlain  v.  Boyd  (p),  that  the  damage 
necessary  to  support  an  action  for  slander  where  the  words  spoken 
are  not  actionable  per  se,  must  be  temporal,  or  of  a  pecuniary 
nature — the  lisk  of  temporal  loss  is  not  the  same  as  temporal  loss 
and  there  must  be  a  temporal  loss.  There  is  no  evidence  of  special 
damage  under  the  fifth  paragraph  fit  to  be  left  to  the  jury.  There 
must  be  a  substantial  loss ;  it  is  not  enough  to  say  my  friends 
have  given  me  the  cold  shoulder.  The  hospitality  of  Bell  was 
never  even  tested,  and  the  jury  have  given  a  verdict  for  2001. 
Moor  V.  Meagher  (p),  is  very  different  from  this.  Roberts  v. 
Rcheris  (g),  per  Cockbum,  C.J :  "  Such  an  action  is  not  main- 
tainable, unless  it  be  shown  that  the  loss  of  some  substantial 
or  material  advantage  has  resulted  from  the  speaking  of  the 
words." 

Dr.  Madden,  in  reply — The  question  is  not  as  to  the  quantum 
of  damages,  but  rather  whether  there  is  any  evidence  to  go  to  the 
jury  of  a  substantial  loss  of  hospitality.  Until  the  slander  was 
spoken,  the  plaintiff"  had  the  right  to  go  to  Bell's  house,  but,  in 
consequence  of  the  words  spoken,  she  is  deprived  of  that  right. 
It  is  immaterial  how  many  times  she  had  been  to  the  house ;  it  is 
sufficient  if  she  had  the  right  to  go  whenever  she  liked :  Davies 
▼.  Solomon  (r).    It  is  essentially  a  question  for  the  jury  to  say 

(m)  9  Ex.  294 ;  23  L.  J.  (Ex.)  78.  (p)  1  Taunt.  39. 

(n)  1  En>.  48.  {q)  5  B.  A;  S.  389 ;  33  L.  J.  (Q.B.)  249. 

(o)  11  Q.B.D.   407;   52  L.J.  (Q.B.)  (r)  L.R.,  7  QB.  112;  41  L.J.  (Q.B.) 

277.  10, 
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what  value  is  to  be  placed  upon 
When  once  evidence  of  some  damai 
limited  as  to  the  amount  actually  p 
damages :  White  v.  Jordan  (a);  Odge^i 
V.  Stutjldd  {t).  In  view  of  section  8 
it  certainly  is  injurious  to  a  woma 
of  hotelkeeper,  to  say  of  her  "  she  is 
No  person  would  allow  a  respectah 
the  proprietress  of  which  was  notori 


The  judgment  of  the  Court  {v) 
J.      This  is  an  action  of  slander, 
reserved   for   our   consideration, 
having  sold  her  interest  in  the  bu 
session  but  still  holding  the  victu 
or  business  at  the  time  the  words 
(2)    Whether  the  words  uttered   \ 
business  as  a  licensed  victualler  an 
questions  refer  to  the  words  compla 
paragraphs  of  the  statement  of  clai 
evidence  of  damage  under  the  fifth  \ 
claim  ? 

The  first  question  needs  no  answ< 
to  have  been  in  business  when  the 
spoken,  we  must  answer  the  secon 
and  the  words  were  therefore  not  ac 
having  resulted  to  the  plaintiflFs  tr 
these  words,  they  did  not  touch  he 
not  spoken  of  her  with  reference  to 
be  deemed  to  have  been  so  spoken 
have  had  the  effect  of  damaging  her 
obtaining  another  license,  or  even  I 
if  it  were  so,  to  injure  h^r  in  that  n 
part  of  the  plaintiflTs  duty  as  a 

(«)  AnUWoL  VI.,  L.  11. 

{V)  StAWKLL,  C.J.,   HOLROYD 
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eombe  (w) ;   ConnersY.  Justice  (x);  Brayne  v.  Cooper  (y)y  Ayre         £^ 
V.  Craven  {z),  1886 

To  have  imputed  to  the  plaintiff  that  she  kept  a  disorderly  albrecht 
house  would  have  been  very  different  from  charging  her  with  p^pr^goN 
adulterous  intercourse.  Such  an  imputation  would  have  reflected 
directly  on  her  behaviour  in  conducting  her  business.  Accusing 
the  plaintiff  of  having  been  a  kept  woman  in  the  hotel  was 
treated  by  her  coimsel  as  almost  if  not  quite  equivalent  to 
representing  her  house  as  the  resort  of  prostitutes.  It  does  not 
appear^  we  may  observe,  that  this  accusation  was  made  in  the 
presence  of  anybody  but  the  plaintiff  herself,  and  the  proof  of 
publication  failed ;  but  we  do  not  think  that  the  words  amounted 
to  more  than  an  impeachment  of  the  plaintiff's  morality. 

As  to  the  third  question  we  think  there  was  some  evidence, 
however  slight,  to  be  submitted  to  the  jury.  In  Davies  v. 
Solomon  (a)  the  Court  of  Queen's  Bench  followed  the  decision 
in  Moor  v.  Meagher  (6),  that  the  loss  of  hospitality  is  sufficient 
^>ecial  damage  to  sustain  an  action  for  slander,  and  is  a  natural 
and  probable  consequence  of  imputing  unchastity  to  a  woman. 
The  Court  also  defined  hospitality  as  receiving  a  person  into 
your  house  and  giving  him  meat  and  drink  gratis,  Mr.  Bell  was 
an  old  friend  of  the  plaintiff's  family,  and  well  acquainted  with 
her.  She  had,  visited  him  and  been  entertained  by  him,  and  in 
consequence  of  the  defamatory  words  spoken  by  the  defendant 
he  forbade  her  his  house  till  she  cleared  herself.  That  was  evidence 
which  in  our  opinion  could  not  be  withdrawn  from  the  jury  con- 
sistently with  the  authorities.     See  also  Williams  v.  Hill  (c). 

Now  that  we  have  disposed  of  the  points  reserved,  it  will  be 
the  duty  of  the  learned  judge  who  presided  at  the  trial  to  direct 
how  judgment  should  be  entered,  having  regard  to  our  determi- 
nation, and  also  to  dispose  of  the  costs  of  the  action. 

Solicitor  for  the  plaintiff:  Dixon, 

Solicitors  for  defendant :  Wisewould,  Oibbs  &  Wisewould. 

W.  H.  M. 

[w)  L.R.,  2Ex.  327;  36X.J.  (Ex.)  169.  (a)  L.R.,  7  Q.B.  112;  41  L.J.  (Q.B.) 

(«)  13  Ir.  C.L.R.  (N.S. )  451 .  10. 

(y)  6  Mee.  &  W.  249.  (6)  1  Taunt.  39. 

W  2  Ad.  k  El.  2.  (c)  19  Wend.  304. 
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F.  c.  HARTLE  V.  CAMPBELL. 

.^^  MILLER  V.  CAMPBELL. 

June  17.         The  Post  Office  Act  1883,  «.  2S— Letters  for  keepers  of  lotteries,  ^c.^  ouMie  Vk- 
Aug.  30,  toria—'*  Delivered, " 

The  Postmaster-General  of  Victoria  haa  no  power  under  "  The  Post  Offixt  Act 
1883,''  sec.  28,  to  prevent  the  delivery  of  a  letter  addressed  to  the  pro- 
moter of  a  sweep,  at  his  residence,  Sydney,  New  South  Wales.  The  v<»d 
''delivered"  in  that  section  means  ''delivery  in  Victoria." 

Question  reserved  for  the  consideration  of  the  Full  Court  by 
Holroyd,  J. 

Two  actions  were  brought,  one  by  Thomas  Hartle,  and  the 
other  by  J.  J.  Miller,  against  the  Hon.  James  Campbell,  the  late 
Postmaster-General  of  the  colony,  for  detaining  letters  posted  in 
Melbourne  to  J.  J.  Miller,  at  the  York  Hotel,  Sydney,  by  Mr. 
Hartle,  under  the  following  circumstances : — In  June  1885,  the 
then  Postmaster-General,  claiming  to  act  under  sec.  28  of  "  The 
Post  Office  Act  1883"  (No.  781),  directed  that  no  letters  should  be 
received  at  any  post  office  in  Victoria  addressed  to  J.  J.  Miller, 
York  Hotel,  Sydney,  who  was  the  promoter  of  sweeps  on  horse- 
races. The  Postmaster-General  published  in  the  Government 
Gazette  the  following  notice : — 

''Illegal  Lottery. — In  accordance  with  the  powers  conferred  by  "The  Pott 
Office  Act  1883"  (No.  781),  sec.  28,  it  is  hereby  ordered  and  declared  that  on  and 
after  the  20th  June  1885,  no  letter,  packet,  newspaper,  or  parcel,  addressed  to 
'  J.  J.  MiUer,  York  Hotel,  Sydney,'  shall  be  registered  at  any  post  ofBoe  in  the 
colony  of  Victoria  or  be  transmitted  to  the  said  address ;  and  any  letter,  packet, 
newBpaper,or  parcel  refused  registration  or  transmission  under  this  order  shall 
be  sent  at  once  to  the  dead  letter  office  in  Melbourne,  and  shall  be  opened  and 
returned  to  the  sender.  It  is  further  ordered  and  declared  that  no  money  order 
shall  be  issued  in  Victoria  in  favour  of  the  said  J.  J.  Miller." 

Mr.  T.  Hartle,  the  plaintiff  in  one  of  the  actions,  addressed  a 
letter  to  J.  J.  Miller,  York  Hotel,  Sydney,  and  proceeded  to 
register  it,  but  the  postal  department  refused  to  register  it 
whereupon  the  present  actions  were  brought.  Both  the  cases 
came  on  for  trial  before  Holroyd,  J.,  and  the  facts  being  ad- 
mitted, the  Court,  by  consent,  reserved  the  following  question 
for  the  consideration  of  the  Full  Court,  viz.: — ^Whether  sec  28 
of  *'The  Post  Office  Act  1883"  (No.  781),  applies  to  letters 
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posted  in  Victoria,  and  addressed  to  persons  resident  in  Sydney, 
New  South  Wales.  If  the  Full  Court  should  be  of  opinion 
that  it  did  not,  judgment  should  be  entered  for  the  plaintiff  in 
each  case  for  Is.  damages,  and  costs  on  the  higher  scale.  If  the 
Fall  Court  should  be  of  opinion  that  it  did,  judgment  should  be 
entered  for  the  defendant  in  each  case,  with  costs  on  the  higher 
scale. 


F.  c. 

1886 

Habtlb 

V. 

Campbell. 

MiLLKR 
V, 

Campbell. 


Hodges  (Purves  with  him)  for  the  plaintiflF  in  each  case — ^The 
notification  in  the  Oovemment  Gazette  is  vZtra  vires,  for  although 
sea  28  gives  the  power  of  prohibiting  the  registration  or  delivery 
of  letters,  whether  from  within  or  without  the  colony,  addressed 
to  any  person  in  Victoria,  yet  there  is  no  authority  given  to  pre- 
vent the  registration  or  delivery  of  letters  addressed  to  persons 
outside  this  colony.  The  section  applies  only  to  persons  in  Vic- 
toria. Sec.  5  of  Act  No.  532  (Police  Offences — Gaming)  provides 
a  penalty  for  any  person  establishing,  commencing,  or  being  a 
partner  in,  or  managing,  or  conducting  any  lottery  or  scheme  by 
which  prizes  are  gained,  drawn  for,  thrown  for,  or  competed  for 
by  lot,  dice,  or  other  mode  of  chance.  But  that  provision  is 
not  to  apply  to  the  distribution  of  any  property  amongst  the 
owners  thereof,  nor  to  any  raffle  for  any  work  purely  of  art,  of 
which  notice  has  been  given  to  the  Attorney-General,  unless 
prohibited  by  such  Attorney-General  within  a  week  of  the 
notice.  Then  sec  28  of  the  Act  No.  781  was  passed  with  the 
object  of  more  completely  carrying  out  that  provision,  and  uses 
the  same  words,  *'  any  person."  It  could  not  be  contended  that 
"any  person,"  in  sec.  5  of  the  Act  No.  632,  meant  any  person  in 
the  world,  or  anything  except  any  person  in  Victoria ;  and  it  is 
submitted  that  these  words  must  have  the  same  construction  in 
sec.  28  of  the  Act  No.  781.  Primd  fade,  the  Legislature  of 
Victoria  must  have  intended  to  legislate  only  for  Victoria ;  it 
would  require  very  clear  and  distinct  language  to  show  a  con- 
trary intent.  It  would  be  impossible  for  the  authorities  here  to 
know  what  was  being  done  in  foreign  countries  such  as  China, 
Japan,  or  France;  and' a  game  that  might  be  illegal  here  might 
he  quite  legal  in  those  countries.  Under  the  English  Bankruptcy 
Acts  it  was  held  that  the  words  ''  any  debtor"  applied  only  to 
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England,  and  not  to  Scotland.  On  the  same  princ: 
"  any  person,"  in  sec.  28,  would  apply  only  to  a  pers 
If  a  man  in  England  did  an  act  which  was  lawful 
unlawful  here,  he  could  not  be  punished  here  for  ij 
aimed  at  in  this  section  is  a  gtum-criminal  one, 
dently  only  the  intention  of  the  Legislature  to  des 
within  its  jurisdiction.  The  sections  of  the  Act  m 
together,  and  the  whole  purview  of  the  Act  relate 
sons  in  Victoria.  It  was  not  the  intention  of  the 
wagering  in  New  South  Wales.  [Hiqinbotham,  J. 
within  the  province  of  the  Legislature  to  protect : 
within  their  own  jurisdiction,  and  to  prevent  othe 
side  the  colony  getting  the  proceeds  of  their  folly.] 
communication  with  a  person  in  New  South  Wa 
further  than  that.  The  Act  only  authorises  tl 
(jeneral  to  stop  the  "  delivery"  of  a  letter ;  but,  if 
whom  it  is  addressed  is  outside  this  country,  the  ( 
not  be  by  this  colony,  but  by  the  country  in  whic 
All  that  this  country  has  to  do  is  to  forward  th< 
neighbouring  colony.  The  language  of  the  sectioi 
that  the  letter  shall  be  delivered  by  the  Post-office 
which  cannot  be  done  where  the  person  is  outsi 
[HiGiNBOTHAM,  J.  Would  you  apply  that  limitc 
the  word  "  delivery"  in  sec.  5  ?  It  contemplates  d< 
and  out  of  Victoria.  This  country  cannot  impose 
foreign  countries,  but  it  can  make  arrangements  bj 
are  transmitted  to  foreign  countries,  and  are  tl 
Delivery  may  include  delivery  outside  Victori 
nothing  in  the  language  of  sea  28  to  show  that 
that  section  applies  to  any  other  place  but  Victori 

Dr.  Madden  (with  him  Box)  for  the  defendant  in 
The  object  of  the  section  is  evidently  to  protect  pers 
wager  small  sums  of  money,  and  to  prevent  the  i 
money,  wherever  the  lotteries  are  got  up.  It  is 
people  of  Victoria  not  merely  against  person 
but  against  persons  in  other  countries;  the  n 
they  spend  the  money  in  New  South  Wales  insteac 
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does  not  affect  that  objection.  The  evil  is  done  if  the  money  is 
parted  with  at  all.  The  words  in  the  section  are  general,  and 
there  is  no  reason  why  they  should  be  cut  down  to  persons  in 
Victoria.  The  transmission  of  a  letter  forms  part  of  the  delivery. 
It  cannot  be  delivered  unless  it  has  been  first  transmitted. 
[HoLROYD,  J.  Has  this  colony  any  right  to  interfere  with  the 
correspondence  of  a  stranger  in  another  country  with  whose 
Government  we  have  made  an  agreement  that  letters  sent 
to  that  country  shall  be  safely  sent  there  ?  Supposing 
this  letter  were  addressed  to  France,  would  the  Postmaster- 
General  have  the  right  to  stop  the  correspondence  of  the 
Frenchman  because  he  solicited  a  contribution  to  a  lottery?] 
Yes.  However  good  a  Frenchman  he  may  be,  he  has  no  right  to 
deplete  the  people  of  Victoria.  [Holroyd,  J.  That  would 
interfere  with  the  arrangement  between  the  two  Governments 
that  letters  should  be  safely  sent  from  one  place  to  the  other.] 
The  question  of  contract  between  the  two  Governments  has 
nothing  to  do  with  this.  As  a  matter  of  municipal  law,  we  are 
entitled  to  say  that  no  gambling  person  should  take  the  money 
of  the  people  of  Victoria.  [Williams,  J.  Priirnd  fdcie,  we 
legislate  for  matters  in  our  own  jurisdiction,  and  it  would  require 
most  express  words,  or  to  be  apparent  by  necessary  implication, 
that  the  Legislature  meant  otherwise.  I  read  the  words  to  refer 
to  Victoria  only.  Holroyd,  J.  If  a  letter  is  addressed  in  Mel- 
bourne to  a  country  post-office,  it  must  be  sent  to  the  country 
office  before  it  can  be  sent  to  the  dead  letter  office.  There  is  no 
reason  why  it  should  not  be  stopped  at  once  at  the  Melbourne 
office.  Williams,  J.  Sec.  34  clearly  relates  to  the  delivery  in 
Victoria.  There  is  no  section  that  means  delivery  out  of  Victoria.] 
The  transmission  of  obscene  or  blasphemous  publications  or 
letters  through  the  post  can  be  stopped,  and  for  the  same  reason 
the  transmission  of  these  letters  might  be.  [Higinboteiam,  J. 
Under  an  Act  of  this  kind,  it  must  be  laid  down  with  caution 
that  delivery  of  letters  means  delivery  in  Victoria  alone,  because 
the  Act  contemplates  delivery  not  merely  in  Victoria,  but  in  all 
parts  of  the  world.  Willijlms,  J.  I  was  referring  to  Part  I.  of 
the  Act,  not  to  Part  II.]  Where  the  Act  speaks  of  its  operations 
in  Victoria  alone,  it  says  so,  as  in  sec.  21,  where  it  speaks  of  an 
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inland  letter.    [Williams,  J.    Sees.  36,  37,  and  38 
to  delivery  in  Victoria  only} 

Cu 

HiGiNBOTHAM,  J.  By  consent  of  the  parties,  tl 
tion  has  been  reserved  in  each  of  these  cases  for  the 
of  the  Full  Court,  namely,  whether  sec  28  of**  The J 
1883"  (No.  781),  applies  to  letters  posted  in 
addressed  to  persons  resident  in  Sydney,  New  i 
This  section  authorises  the  Postmaster-General,  if  1 
time  reasonable  ground  to  suppose  any  person  to  I 
receiving  money  as  and  for  the  consideration  for  ai 
agreement  to  pay  money  on  certain  events,  or  to 
promoting  or  carrying  out  any  such  promise  oragre 
lottery, scheme  of  chance,or  unlawful  game,or  to  be  e 
fraudulent  business  or  undertaking,  to  order  an 
notification  to  be  published  in  the  OuzettQ  that  i 
addressed  to  such  person  shall  be  either  registered  o 
any  such  person. 

It  has  been  argued  that  this  section  only  appl 
addressed  to  a  person  in  Victoria,  and  not  to  letters 
a  person  beyond  the  limits  of  Victoria.  I  have  hac 
difficulty,  which  is  not  yet  entirely  removed,  in  a: 
opinion  upon  this  question.  I  do  not  assent  to  i 
that,  primd  fade,  the  Legislature  is  to  be  deemed 
ting,  in  an  Act  like  the  one  under  consideration^ 
only.  The  provisions  of  the  present  and  of 
Act  relating  to  the  Post-office,  extend  to  all  parts 
This  Act  authorises  the  making  of  arrangements  wit] 
ment  of  other  countries,  not  only  for  the  transmisi 
to  such  countries,  but  for  the  carriage  and  delivery  th 
(see  sec.  47).  The  words  "  delivered"  and  *'  delivery 
some  of  the  sections  of  Part  I.,  which  is  headed  " 
visions,"  in  a  sense  which  includes  delivery  in  a  foi 
by  the  Government  of  that  country,  as  well  as  del 
toria  by  postmasters  in  Victoria  {eee  sees.  7,  25,  and 
other  hand,  the  power  given  to  order  and  declare  b^ 
would  seem  to  be  intended  to  be  limited  to  thos< 
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the  Postmaster-General  has  official  authority^  that  is  to  say,  Yic- 
torian  postmasters  and  officers,  and  not  to  be  intended  to  extend 
to  the  post-office  officials  in  other  countries,  over  whom  the 
Postmaster-Qeneral  who  makes  the  order  and  declaration,  has  no 
titthority. 

On  the  whole  I  incline  to  the  opinion  that,  in  the  absence  of 
express  words  giving  power  to  prohibit  the  transmission  to  or  the 
delivery  in  places  outside  Victoria  of  such  letters,  the  power 
to  prohibit  the  delivery  abroad  ought  not  to  be  inferred.  My 
answer  to  the  question  reserved  is  that  sea  28  of  "  The  Post-ojffice 
Act  ISSS"  does  not  apply  to  letters  posted  in  Victoria  and  ad- 
dressed to  persons  resident  in  Sydney,  New  South  Wales. 

Williams,  J.,  delivered  the  judgment  of  himself  and  Hol- 
BOTD,  J.  The  short  question  raised  in  these  cases  is — Whether  the 
defendant  (the  Postmaster-Qeneral)  had  power,  under  the  28th 
section  of  the  Act  47  Vict.  (No.  781),  to  prohibit  and  prevent  the 
delivery  of  a  letter  posted  in  this  colony  for  transmission  to 
another  colony  for  the  purpose  of  being  there  delivered  to  the 
person  to  whom  it  was  addressed.  If  the  Postmaster-Qeneral  has 
aoch  power,  he  could  have  such  power  only  under  sec.  28  of  the 
Act;  and  whether  he  has  that  power  or  not  depends  upon  what 
meaning  is  to  be  placed  upon  the  words  "  delivered  to  any  such 
person"'  in  that  section.  We  have  no  doubt  that  the  word 
"delivered,"  in  that  section  means  (what  it  does  in  every  section 
in  which  the  same  word  without  other  limiting  or  qualifying 
words  is  used  in  Part  I.  of  the  Act)  "  delivery  in  Victoria."  In 
Fkrt  II.  of  the  Act,  no  doubt,  the  word  may  have  a  different 
meaning,  for  Part  II.>of  the  Act  relates,  and  relates  only,  to  the 
making  of  international  or  intercolonial  arrangements  or  contracts 
providing,  inter  alia,  for  the  transmission  of  letters  to  and  delivery 
b  foreign  countries  and  colonies.  But  we  are,  in  the  cases  now 
before  us,  concerned,  not  with  Part  II.,  but  with  Part  I.,  and  with 
Part  I.  only  ;  and  we  can  find  no  section,  or  part  of  a  section,  in 
Part  I.  in  which  the  words  "  deliver "  or  "  delivered "  or  "  un- 
delivered "  can  be  said  to  mean  delivery  in  another  colony  or  in 
a  foreign  country ;  unless,  indeed,  sec.  25,  which  deals  with  tele- 
graphic messages,  be  relied  upon  as  an  instance  to  the  contrary. 
But  the   act  empowered  by  that  section  to  be  done  is  not 
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"delivery,"  but  "transmission"  for  delivery;  and  further  the 
delivery  in  that  section  referred  to,  is  followed  by  express  words 
of  definition. 

Primdfade,  as  to  acts  commanded  to  be  done  or  prohibited 
from  being  done,  we  legislate  only  for  those  amenable  to  our 
jurisdiction ;  for  legislation  is  intended  to  be  effective ;  and  what 
effect  could  legislation  of  this  or  any  other  colony  have  in  com* 
pelling  Frenchmen,  or  Germans,  or  Italians,  or  South  Australians, 
or  New  South  Welshmen  to  refrain  from  this  act,  or  to  do  that 
act.  It  is  important  to  observe  that  the  object  of  the  section  is 
to  enable  the  Postmaster-General  to  aid  the  authorities  in  sap- 
pressing  as  far  as  possible  sweeps,  lotteries,  &c.,  conducted,  or 
attempted  to  be  conducted,  where  purely  in  this  colony,  and  not 
in  other  countries  where  such  undertakings  may  be  actually 
recognised,  and  with  whose  code  of  morality  we  have  no  concern* 

Again,  the  words  "  transmission  "  and  "  delivery  "  in  Part  L  are 
not  only  not  interchangeable,  but  are  invariably  used  in  contra- 
distinction, and  as  applying  to  a  different  stage,  so  to  speak,  of 
postal  arrangements.  Under  that  part  of  the  Act,  "  transmission" 
is  one  thing,  "delivery"  is  another — "  delivery  "  commences  after 
"  transmission  "  is  terminated. 

Omitting  the  sections  which  refer  to  inland  letters,  in  which  the 
words  "  deliver  "  or  "  delivered  "  manifestly  can  only  refer  to  de- 
livery in  Victoria,  we  pass  on  to  sees.  26,  27  (and  omitting  sea  S8 
which  is  the  section  we  are  now  considering),  29,  34,  35,  36, 37, 
38,  41,  46.  It  seems  to  us  perfectly  obvious  that  the  words  "  de- 
liver," "  delivery,"  "  undelivered,"  in  all  these  sections  must  and 
can  only  refer  to  delivery  or  non-delivery  in  Victoria,  and  nowhere 
else.  Take,  for  the  sake  of  illustration,  sees.  26,  27,  36,  and  46. 
Under  sec.  26,  "  all  letters  required  to  be  registered  shall  be 
'delivered'  at  or  between  such  hours  in  the  day  as  tAe  Postmaster- 
General"  (not  any  Postmaster-General)  "shall  appoint"  The 
Postmaster-General  there  referred  to  is  the  Postmaster-General 
appointed  by  the  Govemor-in-Council  of  the  colony  of  Victoria. 
(See  sec.  3).  It  is  idle  to  suppose  that  Parliament  ever  intended 
that  the  Postmaster-General  of  Victoria  should  go  through  the 
farce  of  directing  the  Pastmaster-General  of  New  South  Wales 
between  what  hours  delivery  in  New  South  Wales  should  take 
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place.  Under  sec  27,  in  a  certain  event,  a  person  may  avoid  the 
payment  of  a  fee,  by,  before  "  delivery,"  opening  his  letter  in  the 
presence  of  an  oflBcer  of  the  Post-office.  What  post-office  ?  Why, 
by  sec.  3  again,  the  Post-office  under  the  authority  of  the  Post- 
master-General of  Victoria;  but  if  "before  delivery"  in  this  section 
means,  or  can  mean,  delivery  in  New  South  Wales,  how  is  this 
feat  to  be  performed  ?  Under  sec.  36,  every  "  undelivered"  letter 
shall  be  opened  in  the  presence  of  not  less  than  two  officers  of  the 
Post-office,  specially  nominated  for  that  purpose  by  the  Postmaster* 
General.  The  definition  of  the  expressions  {he  Post-office  and  the 
Postmaster-General  already  given,  clearly  demonstrates  that  **  un- 
delivered," in  this  section,  means  undelivered  in  Victoria.  And 
under  sec.  46,  "  all  letters  sent  by  post,  and  addressed  to  any  per- 
son at  any  inn,  hotel,  or  premises  licensed  under  **  The  Licensing 
Act  1876,"  and  which  at  the  date  of  the  commencement  of  this  Act 
have  not  been  ''  delivered  "  to  such  person,  shall  be  immediately 
returned  by  the  occupier  or  manager  of  such  inn,  hotel,  or  pre- 
mises, to  the  nearest  post-office,  and  thence  transmitted  to  th>e 
General  Post-office."  The  persons  referred  to  in  this  section  are 
undoubtedly  persons  who  are  supposed  to  be  residing  in  an 
inn,  hotel,  or  premises  under  an  Act  in  operation  in  Victoria, 
and,  therefore,  delivery  to  such  persons  must  mean  delivery  in 
Victoria. 

The  delivery  of  the  letter,  the  subject  matter  of  the  cases  before 
us,  had  to  take  place  in  New  South  Wales,  the  person  to  whom  it 
was  addressed  being  then  resident  in  New  South  Wales.  There- 
fore, in  our  opinion,  the  Postmaster-General  had  no  authority  under 
sec  28  to  prevent  its  delivery,  and  the  question  referred  to  us  for 
our  decision  must  be  answered  in  favour  of  the  plaintifis. 
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Solicitors  for  plaintiff  in  each  case :  Gfillott,  Croker  Jk  Snowden, 

Solicitor  for  defendant   in  each    case:    Sutherland,   Crown 

Solicitor. 

A.  J.  A. 
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F.  c.  REGINA  V,  THE  PHARMACY  BOARD,  Ex  fabts  BIMMOCK. 

1886  PKdrmaey  Act  1876,  b,  18— Ditfcretton  of  the  Board  to  r^tue  eerUficcUe—CotU  mC 

Sept,  12,  ^  ^  awarded  against  hoard  when  acting  in  qutui-judicial  capacity. 

An  applicant,  who  has  qualified  lumBelf  within  the  statutory  terms  of  any  of 
the  subsections  of  sec.  18  of  the  "  Pharmacy  Act  1876,"  has  a  legal  right  to 
receive  a  certificate.  The  Board  has  no  right  to  inquire  into  his  fitness,  outside  of 
these  provisions. 

SembU,  as  in  determining  whether  the  applicant  has  fulfilled  the  requirements 
of  such  sub-sections,  the  board  acts  in  a  quaH'^udidal  capacity,  costs  will  not  be 
given  against  the  Board  unless  it  acts  mold  fide. 

Appeal  from  an  Order  of  Stawell,  C.J. 

Stawell,  C. J.,  in  Chambers,  sitting  as  the  Court,  made  an  Order 
for  the  issue  of  a  writ  of  TnandamiLs  requiring  the  Pharmacy 
Board  of  Victoria  to  grant  a  certificate  to  the  applicant 
Dimmock,  and  gave  costs  against  the  Board.  The  Pharmacy 
Board  now  appealed  from  such  Order.  The  material  facts 
of  the  case  were  that  Dimmock  was,  at  the  time  of  the 
application,  twenty-five  years  of  age;  that,  before  the  date 
of  the  passing  of  the  "Pharmacy  Act  1876"  (No.  558),  he 
had  been  employed  as  a  dispensing  assistant  for  more  than  three 
months  by  his  father  who  was  a  medical  practitioner;  that, 
previous  to  the  1st  of  October  1874,  he  had  served  with  his 
father  as  an  apprentice  in  his  father's  open  shop  for  the 
compounding  and  dispensing  of  prescriptions.  These  facts  were 
all  set  out  in  an  affidavit  and  corroborated  by  a  statutory  declara- 
tion of  ten  respectable  property-holders.  Dimmock  applied  to 
the  Pharmacy  Board  for  a  certificate,  under  sec  18  (11)  of  the 
**  Pharmacy  Act  1876."  The  Board  refused  to  grant  the  certifi- 
cate, on  the  ground  that,  from  the  fact  of  the  applicant  having 
,  been  bom  upon  the  5th  day  of  April  1861,  the  members  of  the 

Board  did  not  consider  that  a  boy  of  his  years  when  the 
^'Phxti^macy  Act  1876"  came  into  operation,  could  have  acquired 
a  sufficient  knowledge  and  experience  to  render  it  safe  to  the 
public  that  he  should  be  entrusted  with  the  dispensing  of  pre- 
scriptions and  the  sale  of  poisons;  also  that  the  members  of  the 
Board  were  not  satisfied  that  the  applicant  was  a  person  of 
sufficient  qualifications  to  entitle  him  to  such  certificate;  and 
further  that  the  members  of  the  Board  could  not  conscientiously 
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give  a  certificate  to  the  applicant,  that  he  was  duly  qualified  for 
registration  as  a  registered  pharmaceutical  chemist. 

Hodges  and  Isaacs  for  the  appellants — The  Board  is  not  bound 
by  any  section  of  this  Act  to  give  a  certificate  to  a  person 
who  merely  makes  a  statement  that  he  has  served  as  a  dispensing 
assistant  for  ascertain  time,  when  it  is  apparent  to  the  Board  that 
«".ch  a  person  cannot  have  acquired  the  requisite  knowledge. 
The  Board  has  a  discretion  to  give  or  withhold  the  certificate. 
It  first  has  to  decide  whether  the  applicant  has  been  a  dispensing 
assistant,  and  then  it  has  power  to  grant  or  withhold  the  cer- 
tificate. The  Board  may  first  consider  whether  the  statutory 
period  of  employment  has  been  complied  with,  and  then  may 
consider  whether  the  applicant  is  fit  to  be  certified.  There  are 
no  mandatory  words  in  this  section.  In  other  sections,  express 
words  are  used  compelling  the  Board  to  register  a  person ;  and 
the  absence  of  such  words  in  this  section  shows  that  the  intention 
of  the  Legislature  was  to  leave  the  whole  matter  in  the  dis- 
cretion of  a  professional  body  of  men,  whose  interest  was  merely 
to  protect  the  public  by  refusing  to  grant  certificates  to  any 
person  unless  they  considered  such  person  duly  qualified.  It 
must  also  be  remembered  that  this  is  a  mandamus  compelling 
the  Board  to  grant  a  certificate;  whereas  the  Board  has  declined 
to  give  the  same,  on  the  ground  that  it  cannot  conscientiously 
say  that  the  applicant  is  a  duly  qualified  person ;  so  that  the 
Board  is  to  be  compelled  to  certify  to  a  thing  which  it  does  not 
believe  to  be  true.  The  certificate  is  a  guarantee  to  the  public 
that  a  person  has  certain  qualifications.  Who  is  to  judge 
whether  a  person  has  such  qualifications  ?  The  Act  says  it  is 
the  Board;  if  the  Board  has  no  power  of  refusing  any  application, 
then  there  is  no  safeguard  to  the  public.  [Higinbotham,  J.  Are 
there  not  similar  provisions  in  the  **  Medical  Practitioners 
Statvie  1865"  (No.  262)  ?]  In  that  Act  express  mandatory  words 
are  used,  providing  that  the  Board  "shall"  register,  and  the 
provision  there  is  significant.  If  a  boy  of  six  had  been  employed 
in  dispensing  prescriptions,  and  an  afi^davit  were  filed  to  that 
effect,  corroborated  by  some  other  pei-son,  the  Board  would  have 
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the  power  to  say  such  a  person  was  not  qualified,  when  he  came 
afterwards  to  apply  for  a  certificate  under  sec  IS.  But,  according 
to  the  contention  of  the  other  side,  it  is  compulsory,  when  once 
the  fact  of  three  months'  service  is  sworn  to,  to  grant  the 
certificate.  In  the  next  place,  a  rruiTidaTnus  is  only  allowed 
where  magistrates  decline  to  hear  a  case,  not  where  they  have 
heard  and  determined.  [Webb,  J.  Is  there  any  evidence  that 
the  board  has  determined  this  question  ?]  The  Board  says  in  efiect 
to  the  father  of  the  applicant,  that  it  does  not  believe  the  state- 
ment to  be  correct  that  a  boy  of  thirteen  or  fifteen  was  allowed 
to  be  a  dispenser,  and  to  sell  poisons.  With  reference  to  the 
question  of  costs ;  costs  will  not  be  granted  against  the  Boai-d 
where  it  is  acting  in  a  judicial  capacity,  unless  it  acts  maid  fide: 
Beg.  V.  Bailey,  exp.  Pickup  (a);  Exp.  Alexander  (6).  There 
is  no  suggestion  that  the  Board  has  not  done  its  duty.  It  has 
exercised  judicial  functions  which  have  been  expressly  given  by 
the  Act. 


Box  (with  him  R  W.  Smith),  for  the  respondent — The  Board 
has  not  decided  as  to  the  period  of  the  employment,  but  merely 
says  it  does  not  consider  the  applicant  fit.  The  Board  does  not 
deny  the  fact  that  the  applicant  was  employed  for  three  months,, 
but  it  goes  to  the  length  of  saying  that,  though  the  Act  of 
Parliament  declares  this  to  be  a  qualification,  yet  it  is  no  quali- 
fication. [Hioinbotham,  J.  The  Court  is  against  you  on  the 
Order  as  it  stands.  But  it  is  proposed  to  direct  the  Board  to  hear 
the  question  whether  the  applicant  was  employed  as  dispensing 
assistant  for  three  months.]  We  are  willing  to  take  the  Rule  as 
varied  by  the  Court,  so  long  as  it  is  limited  to  an  inquiry  by  the 
Board  as  to  the  employment  of  the  applicant  for  a  term  of  three 
months.  As  to  the  question  of  costs,  the  rule  is  altered  by 
Ord.  65  and  Ord.  68 ;  the  Order  in  this  case  was  advisedly  drawn 
!;ip  under  those  Orders.  The  costs  were  in  the  discretion  of  the 
judge.  The  old  rule  as  to  a  special  application  being  neceasaiy^ 
is  now  gone.  The  whole  dispute  has  arisen  through  the  default 
of  the  Board,  and  the  costs  are  governed  by  Ord.  66,  which 
(a)  6  A.L.T,  29.  {b)  Argus,  Gth  August  1886. 
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applies  to  a  Tnandamua :    Wilson's  Judicature   Acts,  p.  526. 
Stevens  v.  Metropolitan  District  Ry,  Coy.  (c). 

Feb  CnRLA3i  {d).  The  full  discussion  which  this  question  has 
received  has  tended  to  remove  some  of  the  difficulty  which  must 
have  been  felt  as  to  the  construction  of  this  Act.  We  are  of 
opinion  that  the  Pharmaceutical  Board  have  been  labouring  under 
a  mistaken  view  of  their  functions  under  the  Act,  in  one  respect. 
This  was  the  first  Act  imposing  certain  restrictions  upon  the 
preparing  and  the  sale  of  drugs.  We  may  take  notice  of  the  fact 
that  it  was  the  first  legislation  on  the  subject  in  Victoria,  and 
also  of  the  fact,  which  is  recognised  in  the  Act  itself,  that 
before  it  came  into  operation  a  great  variety  of  persons  were 
engaged  in  different  places,  and  under  difierent  circumstances, 
in  earning  their  livelihood  by  the  compounding  and 
dispensing  of  drugs.  We  think  it  was  the  intention  of  the 
Legislature  to  recognise  the  fact  that  persons  who  might  be 
unqualified  under  the  provisions  of  the  new  legislation,  but  who 
had  been  engaged  in  the  actual  work  of  compounding  and  dis- 
pensing of  drugs,  should  not  be  deprived  of  their  means  of  liveli- 
hood by  the  passing  of  this  Act,  but  should  obtain  permission 
to  continue  their  occupation,  because  they  had  been  allowed  to 
continue  for  so  long  a  time. 

There  are  three  classes  of  persons  contemplated  therein  as 
having  acquired  certain  rights  by  the  actual  practice  of  this  busi- 
ness before  the  Act  came  into  operation ;  (1)  Chemists  and  drug- 
gists and  persons  carrying  on  the  business  of  chemists  and 
druggists;  (2)  Pei*sons  employed  as  dispensing  assistants;  (3) 
Apprentices  in  the  business  of  chemists  and  druggists.  The  pre- 
sent applicant  claimed  a  certificate  which  would  entitle  him  to  be 
placed  on  the  register,  on  the  ground  that  he  came  within  the 
meaning  of  sub-sec.  (11)  of  sec.  18,  viz.,  that,  before  the  commence- 
ment of  this  Act,  he  had  been  for  not  less  than  three  months  em- 
ployed as  a  dispensing  assistant  in  an  open  shop.  We  are  not 
at  all  disposed  to  assent  to  the  view  put  forward  by  the  Board, 
that  independently  of  the  statutory  condition  of  the  right  to  the 
certificate,  the  Board  are  given  by  this  Act  arbitrary  and  alto- 
<c)  29  Qi.  D.  eO;  54  L.J.  (Ch.)  737.   (d)  Higinbotham,  KmuEKP  and  Wbbb,  JJ» 
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gether  unregulated  authority  to  re 
We  think  that  these  provisions  wei 
to  define  the  rights  of  applicants,  ai 
brings  himself  within  the  statutor 
sections,  it  cannot  be  successfully  ( 
legal  right  to  receive  a  certificate,  i 
language  of  the  Act  is  negative  and 

The  distinction  drawn  by  the  Legi 
classes  is  suflicient  to  show  that, 
who  had  to  serve  an  apprenticeship 
than  three  years,  it  is  provided  tli 
tificate,  but  it  is   also    provided 
examination  to  be  prescribed  by  th< 
tion  is  made  in  sub-sec  (11)  of  sec. 
person  should  succeed  in  bringing  hi 
sub-sectioD,  and  establishing  the  £ 
for  not  less  than  three  months  as  di 
be  entitled,  on  that  proof  being  est 
Tlien  who  is  to  judge  of  that  fact 
proposition  that  it  is  the  Board  whc 
and  no  other  body  is  entitled  to  do 

But  the  Board  have  made  a  mi 
thinking  that,  in  addition  to  that  p< 
tion  of  fact,  they  have  the  power  c 
fitness  of  the  applicant.  They  have 
by  the  Act.  Even  if  they  deem  t 
three  months  was  actually  unprovi 
qualifications  for  carrying  on  the  bi 
refusing  him  liis  certificate.  That  h 
and  the  Board  has  no  power  to  ere 
arbitrary ,and  not  conferred  upon  th 
of  the  Act.  In  this  case,  the  Boar< 
conceived  their  duty  under  sub-sec. 
were  led  into  that  mistake  by  the  a] 
cant  made  his  application  at  a  time 
it  could  not  have  been  granted,  ai 
confronted  with  this  question — "Cou 
fi.fcted  to  carry  on  this  business  V 
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the  cause  of  the  mistake.  But  whether  that  is  so  or  not,  they  did 
institute  inquiries,  at  that  time,  as  to  the  period  when  he  com- 
menced his  education  as  a  druggist,  and  these  inquiries  not  being 
satisfactory,  they  did  nothing.  The  application  was  renewed, 
bat  they  apparently  confined  themselves  to  the  question  which 
had  in  the  first  instance  presented  itself  to  their  minds,  viz., 
whether  this  applicant  was  or  was  not  fitted  to  carry  on  this 
business.  [The  Court  then  read  the  affidavits,  the  substance  of 
idiich  has  been  set  out] 

All  this  points  to  the  fact  that  the  Board  were  considering  a 
question  they  had  no  right  to  consider.  They,  honestly,  no 
doubt,  thought  it  was  their  duty  to  consider  whether  an  assistant 
for  three  months  had  acquired  knowledge  sufficient  to  entitle  him 
to  practise  as  a  chemist,  and  for  all  that  appears,  they  have  never 
yet  addressed  themselves  to  the  consideration  of  the  question  of 
which  they  are  the  sole  judges,  viz.: — Whether  it  be  or  be  not  a  fact 
that  the  applicant  was  for  a  period  of  three  months  employed 
as  a  dispensing  assistant  in  an  open  shop.  This  is  a  question  yet 
to  be  considered,  and  they  must  now  address  themselves  to  its 
'Consideration  in  a  fair  manner.  Before  they  have  considered  that 
question,  they  should  not  be  called  upon  to  grant  a  certificate. 
The  Order  of  the  Court  directing  a  Tnavdamus  to  issue  to  grant 
the  certificate,  should  be  varied,  and  the  Order  should  be  that  the 
Board  should  hear  and  determine  the  application,  and  determine 
whether  the  applicant  had,  at  any  time  before  the  commence- 
ment of  the  Act,  for  a  period  of  not  less  than  three  months,  been 
employed  as  a  dispensing  assistant  in  an  open  shop  for  com* 
pounding  and  dispensing  the  prescriptions  of  a  legally  qualified 
medical  practitioner.     This  is  purely  a  question  of  fact. 

With  regard  to  the  question  of  costs,  we  think  the  Board  are 
the  successful  parties  on  this  appeal,  and  they  are  entitled  to  the 
•costs  of  the  appeal ;  as  the  Order  of  the  Court  is  varied,  they  are 
in  a  certain  sense  successful  parties  in  the  Court  below,  and  inas- 
much as,  in  determining  questions  of  fact,  they  are  exevcising,  in 
our  opinion,  quasi-judiaial  functions,  we  think  that,  in  accordance 
with  past  practice,  costs  ought  not  be  given  against  them.  There- 
fore we  vary  the  Order  of  the  Court  below  by  ordering  that  no^ 
costs  be  paid  by  the  Board,  and  that  the  costs  of  this  appeal  bo 
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pidd  to  them.    They  are  not  to  pay  costs  in  the  Court  below^ 
they  are  to  be  paid  their  costs  here. 

Solicitors  for  the  appellant  Board :  Emerson  &  Barrow, 
Solicitors  for  the  respondent:  Watson  &  Morgan. 

W.  H.M. 


F.C. 

Sept.  2,  3. 


GIBBS,  BRIGHT,  &  CO.  r.  CLARKE. 

Appeal  from  judge  in  Chambers — Matters  in  discretion  qf  judge — When  appeal 
lies  thtrefrom^ Fresh  materials. 

On  appeal  from  a  judge  in  Chambers  refasing  to  grant  a^  commission  to  examine 
witnesses,  on  the  ground  of  undue  delay,  the  appellant  will  not  be  allowed  to  read 
fresh  affidavits  to  show  that  the  judge  had  made  a  mistake  as  to  the  ground  of 
delay.  The  appellant  should  renew  his  application  to  the  judge  in  Chambers  upon 
such  fresh  materials. 

The  Court  will  not  reverse  the  decision  of  a  judge  upon  a  matter  of  discretbu^ 
unless  it  is  satisfactorily  shown  that  the  judge  has  been  misled,  or  that  the  order 
will  work  an  injustice. 

Appeal  from  an  order  of  Williams,  J.,  refusing  to  allow  a 
commission  on  behalf  of  the  plaintiffs  for  taking  evidence  in 
England. 

In  this  action  the  plaintiff  sought  to  recover  the  sum  of  341. 
which  had  been  paid  to  the  defendant  as  the  value  of  a  case  of 
goods  which  the  defendant  alleged  had  been  shipped  on  board, 
the  plaintiffs'  ship,  and  for  which  he  held  the  bill  of  lading. 
The  plaintiffs  subsequently  discovered  that  a  case  of  goods  beariDg 
the  identical  marks  and  containing  precisely  similar  articles  to 
that  purported  to  have  been  shipped  in  their  ship,  had  been 
shipped  in  another  vessel,  and  had  been  received  by  the 
defendant.  The  plaintiffs  then  commenced  an  action  in  the 
Supreme  Court  by  a  writ  dated  the  2nd  February  1886,  specially 
endorsed  for  money  had  and  received.  The  action  was  remitted 
to  the  county  court  on  the  6th  February,  and  on  the  ISth 
March  the  plaintiffs  amended  their  claim  by  inserting  a  charge  of 
fraudulent  misrepresentation.  On  the  14th  April  the  plaintiffi 
obtained  an  order  for  discovery,  and  on  the  6th  July  obtained 
an  order  to  deliver  interrogatories^  and  subsequently  obtained  an 
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ex  parte  order  to  examine  the  defendant  vivd  voce,  but  this  was  f-  c. 

set  aside.     The  plaintiffs  on  the  18th  August  applied  to  Williams,  1886 

J.,  for  a  commission  to  examine  witnesses;  but  this  was  refused  by  Qisaa, 

the  learned  judge,  on  the  ground   that  there   was  no  special  Bright  &  Co. 

affidavit  explaining  the  delay  and  showing  that  manifest  injustice  Clabke. 
would   be   done  if  the  application   were  refused.    From  that 
refusal  the  plaintiffs  now  appealed. 

Box  for  the  appellants — It  is  submitted  that  a  commission 
should  be  allowed,  inasmuch  as  without  it  the  plaintiffs  can  have 
no  chance  of  redress,  and  a  great  injustice  would  be  done  to  them. 
The  application  is  made  by  plaintiffs,  and  less  restriction  should 
be  placed  upon  them.  There  has  been  no  unwarrantable  delay, 
and  no  such  delay  as  should  cause  the  Court  to  refuse  a  com- 
mission. If  the  defence  be  bond  fide,  it  must  depend  upon 
evidence  obtainable  only  in  England,  and  therefore  this  com- 
mission will  help  the  defendant.  It  is  submitted  that  there  is 
nothing  to  support  the  judge's  decision.  In  Merry  v.  The  Queen 
(a),  it  was  held  that  the  Court  of  Appeal  will  overrule  a  judge's 
decision  refusing  a  commission,  where  injustice  will  be  done 
through  the  mistaken  exercise  of  the  judge's  discretion.  Here  the 
judge  has  been  misled,  and  a  manifest  injustice  will  be  done. 
The  nature  of  the  claim  and  the  character  of  the  defence  make 
no  difference :  De  Saxe  v.  Schlesin^er  (6).  It  was  understood  that 
the  application  in  Chambers  would  not  be  opposed,  therefore  no 
special  affidavit  was  prepared.  I  ask  now  for  leave  to  read  fur- 
ther affidavits  explaining  the  delay;  the  affidavits  contain  no  new 
facts,  but  merely  show  that  the  judge  made  a  mistake  as  to  the 
iacts  of  the  alleged  delay. 

Hood  for  the  respondent — The  Court  should  not  allow  fresh 
evidence  of  any  nature  to  be  produced,  unless  upon  special  cause 
being  shown,  and  under  extmordinary  circumstances :  Monk  v. 
Woods  (c) ;  Attoraey-Qeneral  v.  McCarthy  {d).  It  would  create 
endless  confusion  and  mistakes,  if  a  party  who  is  unsuccessful  in 
the  Court  below  should  appeal  against  a  decision  of  that  Court, 

(a)  Ai^  Vol.  X.»  E.  135.  (e)  AnU  9%. 

(6)  AiUt  Vol.  VIL,  L.  127.  (d)  AnU  89. 
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and,  upon  that  appeal,  produce  enti 
would  be  very  imfair  to  the  other  sid( 

Box — ^The  circumstances  of  this  a; 
from  the  facts  of  both  the  cases  cited, 
in  fresh  evidence,  or  to  fill  any  gap,  b 
judge  was  misled.  [Hioinbotham,  J 
newed  your  application  before  the  juc 
was  deemed  it  could  be  done  once  for 
hearing.  There  is  nothing  in  the  a 
tradicted. 

P£B  Curiam  (e).  We  think  that,  as 
the  summons  was  heard,  that  the  • 
ground  of  delay,  you  should  have  me 
sufficient  explanation  either  by  affida^ 
a<ljoumment.  This  is  not  the  time  t 
we  refuse  to  hear  the  affidavits. 

Hood — ^The  appellant  must  prove 
and  that  his  discretion  was  exerci 
Cotton,  L.J.,  in  Berdan  v.  Oree 
always  most  unwilling  to  interfere  i 
within  the  discretion  of  the  Courl 
exercise  of  their  discretion  is  appealer 
rule  the  Court  will  not  interfere  ui 
been  applied  in  exercising  that  discre 
serious  miscarriage."  In  this  case,  i 
the  applicant  has  not  satisfied  him 
done  by  the  refusal  to  grant  the  c< 
been  unwarrantable:  Stewart  v.  Oh 
the  case  do  not  afiect  an  application  < 
v.  Worthington  (A),  Stawell,  C.J.,  d€ 
not  review  the  discretion  of  a  judge  i 
examine  witnesses. 
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The  judgment  of  the  Court  {j)  was  delivered  by  Hiqinbotham  f.  o. 

X    This  is  an  appeal  against  the  order  of  Williams,  J.,  refusing  issa 

a  commission  to  examine  witnesses  in  England.  The  order  Qwa^ 
refasing  the  commission  was  an  order  in  the  discretion  of  Bright* Co. 
the  judge  to  whom  the  application  was  made.  In  our  Clarke. 
opinion  it  has  not  been  shown  that  that  decision,  founded  upon 
the  materials  presented  to  the  judge,  was  wrong.  Even  if  it 
were  wrong,  that  would  not  of  itself  be  sufficient  ground  for 
reversing  such  decision.  In  order  that  a  decision  of  a  judge 
apon  a  matter  of  discretion  should  be  reversed,  it  is  necessary  to 
show,  to  the  satisfaction  of  the  Court  of  Appeal,  that  the  judge 
has  been  misled,  or  that  the  order  will  work  an  injustice.  The 
proper  course  for  the  party  who  has  failed  to  obtain  the  order,  if 
he  has  moved  in  the  first  instance  upon  insufficient  materials,  is 
to  apply  again  to  the  judge  upon  further  materials,  when  the 
judge  will  entertain  the  application;  that  has  not  been  done  in 
this  case,  and  we  think  the  appeal  cannot  be  maintained;  it 
must  be  dismissed  with  costs.  The  facts  before  us  are  in 
some  respects  peculiar,  and  we  are  disposed  to  allow  the 
plaintiffs  liberty  to  support  their  claim  by  obtaining  evidence 
upon  facts  on  which  they  rely  to  establish  their  case.  We  are 
therefore  disposed,  upon  certain  terms,  to  allow  the  plaintiffs  to 
have  a  commission  to  examine  witnesses.  If  the  plaintiffs 
withdraw  their  charge  of  fraudulent  misrepresentation,  and 
proceed  upon  the  other  grounds  of  their  claim,  they  may  take 
the  commission  upon  the  usual  terms. 

[The  plaintiffs  subsequently  amended  their  claim,  and  the 
commission  was  granted.] 

Solicitors  for  plaintiffs:  Klingender,  Dickson  &  Kiddle, 
Solicitoi-s  for  defendant:  Davies,  Price  &  Wighton. 

W.  H.  M. 
ij)  HiQiNBOTHAM,  Kebtbbd  and  Webb,  JJ. 
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FC.  REGINA  V.  FRASER,  Ex  parU  MAYBERRY. 

188fi  Licenwng  Act  1886,  ««.  50,  134,  \^\— Jurisdiction  of  jiuticea  to  hear  eaaa  nivolviiig 

Sept.  3.  forfeiture  of  liquor, 

Jastices  have  jurisdiction  to  hear  and  determine  an  information  lud  imder 
sec.  134  of  "  The  Liceneing  Act  1885,"  althongh  the  charge  therein  made  involres 
the  forfeiture  of  liquor. 

Rule  nisi  for  mandamTis. 

This  was  a  Rale  nisi  calling  upon  the  justices  at  Dimboola  to 
show  cause  why  they  should  not  hear  and  determine  an  infor- 
mation laid  by  Charles  Mayberry  against  Henry  Schmidt,  for 
selling  liquor  without  a  license,  contrary  to  the  provisions  of 
**  The  Licenamg  Act  1885."  When  the  summons  was  called  on, 
an  objection  was  taken  by  the  defendant  that  the  court  of  petty 
sessions  had  no  jurisdiction  to  hear  a  case  which  involved  the 
forfeiture  of  liquor,  for  that  it  was  provided  that  the  licensing 
court  should  have  exclusive  jurisdiction  to  hear  and  determine 
all  such  cases  under  sec.  50.  The  justices  considered  they  had  no 
jurisdiction  to  hear  the  summons,  and  dismissed  it  with  costs. 

Box  in  support  of  the  Rule — The  information  was  laid  under 
sec.  134  of  "  The  Licensing  Act  1885"  (No.  857),  for  selling  liquor 
without  a  license.  That  section  provides  a  penalty  by  way  of 
fine  or  imprisonment,  and  also  provides  that  the  person  con- 
victed "  shall  forfeit  all  liquor  in  his  possession  with  the  vessels 
containing  the  same."  It  was  contended  that  sec.  50  governed 
this  case,  inasmuch  as  a  forfeiture  of  liquor  necessarily  followed 
the  conviction  for  a  sale  without  a  license,  and  that  the  exclusive 
jurisdiction  over  that  class  of  cases  was  vested  in  the  licensing 
court.  It  is  submitted  on  behalf  of  the  prosecution  that  sec.  50 
applies  to  cases  where  "  liquor  is  exposed  for  sale."  This  was  not 
a  complaint  of  that  nature,  and  is  quite  distinct.  Seizure  of 
liquor  exposed  for  sale  by  unlicensed  persons  is  a  separate  and 
distinct  offence,  defined  by  sec.  121.  Sec.  141  is  the  general 
clause  dealing  with  summary  proceedings  under  this  Act,  and  it 
clearly  contemplates  some  instances  in  which  the  justices  may 
order  a  forfeiture  of  liquor.  In  Exp.  Black  (a)  a  conviction 
(a)  AnU  Vol.  V.,  L.  183. 
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was  made  by  justices  under  the  corresponding  section  in  the 
fonner  Act,  and  no  objection  was  taken  to  their  jurisdiction : 
In  re  Lennon  (b). 

No  appearance  to  show  cause. 

Per  Curiam  (c).  We  think  that  it  is  clear  from  the  sections 
referred  to  that  the  justices  had  jurisdiction  to  hear  and  deter- 
mine this  information.  The  exclusive  jurisdiction  of  the  licens- 
ing court  is  confined,  as  to  forfeiture,  to  cases  where  liquor  has 
been  exposed  for  sale  (sec.  50).  The  language  of  sec.  141  shows 
dearly  that  it  was  intended  that  different  bodies  should  deal  with 
different  cases  of  forfeiture,  and  that  both  the  licensing  court 
and  the  justices  have  power  to  direct  forfeiture  of  liquor.  It 
is  there  provided  that  all  forfeitures  shall  be  sold  or  otherwise 
disposed  of  in  such  manner  as  the  court  or  justices  making  the 
order  may  direct.  The  justices  in  this  case  had  power  to  deal 
with  the  forfeiture  of  the  goods,  as  well  as  with  the  offence 
charged  against  the  defendant.  The  Rule  will  be  made  absolute 
directing  the  justices  to  hear  and  determine  the  case. 

Rude  absolute,  with  costs  against 
Schmidt. 

Solicitor  for  prosecution :  Sutiierland,  Crown  Solicitor. 

W.  H.  M. 
(6)  4  A.L.T.  88.  (c)  Hioikbotham,  Kerfebd  and  Webb,  JJ. 
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REGINA  V.  ROBB,  JSke  parU  M'GIRTY. 

PMc  HtaUh  Amendment  Statute  1883,  «.  41— Inspector  of  local  board  of  health— 

Officer. 

An  inspector  of  a  local  board  of  health  is  an  'officer'  within  the  meaning  of  sec. 
47  of  «•  The  PiMic  Health  Amendment  StatuU  1883." 

An  officer  demanding  milk  for  the  purposes  of  analysis  under  the  provisions  of 
that  section,  need  not  produce  his  authority  unless  required  to  do  so  by  the  vendor 
ofthemUk. 

Order  nisi  to  prohibit  justices  at  Fitzroy  from  enforcing  a 
conviction  against  James  M'Girty,  for  not  selling  to  an  officer  of 


F.C. 


Sept.  3,  7. 
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£^  the  local  Board  of  Healthy  milk  which  it  was  intended  to  submit 

1886  to  a  public  analyst  for  the  purpose  of  being  analysed. 

RxGiNA  The  prosecution  was  instituted  under  sees.  43,  44,  and  47  of 

Rom,  "  ^^  Public  Health  Amendment  Statute  1883"  (No.  782).  The 
J^  parte  defendant  M'Girty  was  delivering  milk,  when  an  inspector 
appointed  by  the  local  board  of  health  asked  him  for  some  of 
the  milk,  and  he  refused  to  sell  it.  The  inspector  tendered  the  price 
for  the  milk.  It  appeared  that  the  defendant  never  required  the 
inspector  to  produce  his  authority,  but  it  was  proved  that  the  in- 
spector had  his  uniform  on  under  an  overcoat.  It  appeared  that 
the  defendant's  solicitor  obtained  a  copy  of  the  minute  of  the 
justices  drawn  up  by  the  assistant  clerk  of  Petty  Sessions  at 
Fitzroy,  and  on  this  it  appeared  that  the  information  was  laid  by 
the  local  board.  The  true  copy  of  the  summons  and  order  dis- 
closed the  fact  that  the  information  was  laid  by  C.  J.  Eassie,  the 
inspector  of  the  local  board.  The  Order  nisi  was  granted  upon 
the  following  grounds : — (1)  That  the  local  board  could  not  of  itself 
lay  the  information ;  (2)  That  the  inspector  of  the  local  board 
has  no  right  to  demand  milk,  within  the  meaning  of  sea  43 ;  (3) 
That  the  officer  demanding  milk  must  show  his  authority  so 
to  do. 

Isaacs  showed  cause — The  inspector  had  power  under  sea  43 
of  "  The  Public  Health  Amendment  Statute  1883"  (No.  782),  to 
demand  the  milk,  and,  on  that  demand  being  refused,  the  defend- 
ant came  within  the  penalties  provided  by  sec.  47;  and  it  is 
submitted  that  he  was  rightly  convicted.  The  information  was 
actually  sworn  by  the  inspector,  and  not  by  the  local  board  as 
alleged ;  even  if  the  objection  had  been  founded  on  fact,  yet, 
inasmuch  as  the  conviction  itself  is  good,  the  mistake  may  be 
amended  under  Act  No.  810.  However,  .the  facts  in  this  case 
disclose  a  good  information  laid  by  the  inspector.  It  is  contended 
on  behalf  of  the  defendant,  that  an  inspector  is  not  an  officer 
within  the  meaning  of  sec.  43.  The  words  *'  inspector "  and 
"  officer "  are  used  in  different  sections  indiscriminately,  and 
there  was  no  intention  by  the  Legislature  to  exclude  "  inspector  " 
from  the  meaning  of  the  word  "  officer  "  in  any  of  the  sections  of 
the  Act.    He  is  an  officer  of  the  board,  no  matter  what  they  call 
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hint  In  the  English  statute,  three  different  classes  of  inspectors 
are  specified ;  but  in  the  Colonial  Act  they  are  consolidated  into 
the  term  "  officers."  Part  I.  of  the  Act  is  headed  "  Constitution 
and  Officers/'  and  that  governs  the  whole  of  that  Fart ;  and  in 
sections  thereunder  the  word  "  inspector  "  is  frequently  used.  If 
"officer"  is  to  exclude  inspector,  it  must  follow  that  the  only 
officer  who  could  demand  milk  under  sec.  43,  would  be  the  medical 
officer ;  that  was  clearly  not  the  intention  of  the  Act.  In  R,  v. 
Draper  (a)  it  was  said  that  the  term  "  officer"  should  receive  its 
popular  interpretation ;  that  was  referring  to  an  officer  of  a  bank. 
It  is  one  of  the  duties  of  an  inspector  to  do  the  work  of  inspect* 
ing  or  supervising  the  sale  of  milk.  As  to  the  third  ground, 
there  is  no  evidence  of  the  defendant  having  challenged  the 
inspector  to  produce  his  authority.  There  is  nothing  in  the  Act 
which  requires  him  to  produce  his  authority  when  he  makes  the 
demand. 


F.  c. 
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Taylor,  in  support  of  the  Order — The  summons  was  served 
purporting  to  be  an  information  on  oath  by  the  local  Board  of 
Health,  and  the  record  of  the  court  remains  in  that  form.  It  is 
true  that  another  copy  has  been  drawn  up  in  an  altered  and 
proper  form,  but  the  clerk  had  no  power  to  alter  the  form  of  the 
record.  If  the  summons  is  radically  bad  it  cannot  be  amended, 
and  it  is  admitted  that  the  local  board  could  not  lay  an  informa- 
tion on  oatL  This  is  an  incurable  defect  not  within  Act  No.  810. 
The  persons  authorised  to  demand  milk  are  the  officers  of  the 
local  board  and  police  constables.  An  inspector  is  neither 
the  one  nor  the  other.  There  is  no  offence  in  refusing  to 
sell  milk  to  an  inspector.  It  is  similar  to  a  constable  arresting 
a  man  without  producing  a  warrant;  if  the  man  resist  he  is  not 
to  be  convicted  of  resisting  the  constable  in  the  execution  of  his 
duty.  Sec.  47  only  creates  the  offence  when  the  refusal  is  to  the 
"proper  officer."  There  is  a  clear  distinction  made  between 
inspectors  and  officers  (sec.  18),  and  in  sec.  16  '' officers"  are 
empowered  to  give  directions  and  instructions  to  "  inspectors." 
There  is  a  further  distinction  drawn  between  "  officer  of  health  " 
and  "inspector."    The  18th  section  is  meaningless  unless  some 

(a)  1  V.B.,  L.  118 ;  1  A.J.B.  94. 
V.LR.,  VoL  XIL  BR 
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distinction  is  drawn  between  the  two  words.  Sec.  26  defines,  in 
particular  words,  the  duty  of  an  inspector.  Every  person  who 
demands  milk  under  the  provisions  of  this  Act,  should  prodaee 
his  authority,  otherwise  there  is  no  protection  afforded  to  the 
seller. 

Cur.  adv.  vuUn 


Sept.  7.  The  judgment  of  the  Court  (6)   was  delivered  by  Higin- 

BOTHAM,  J.  This  is  an  Order  nisi  prohibiting  justices  from 
enforcing  a  conviction  made  by  them  under  sec.  47  of  Act 
No.  782,  which  imposes  a  penalty  for  refusing  to  sell  milk  to  the 
officer  of  the  local  board  of  health  for  the  purpose  of  analysis. 
The  Order  was  made  upon  three  grounds;  first,  that  the  local 
board  could  not  of  itself  lay  the  information  purporting  to  be 
laid  by  it  in  the  summons.  This  ground  was  founded  upon  an 
error  of  fact :  the  local  board  of  health  did  not  lay  the  infor- 
mation. The  information  was  in  fact  laid  by  the  informant, 
Eassie,  who  was  the  inspector  of  the  local  board.  There  was  an 
erroneous  recital  in  the  summons  stating  that  the  information 
had  been  sworn  by  the  local  board,  and  an  objection  was  taken 
that  the  local  board  could  not  swear  an  information ;  the  jusUoes 
properly  would  not  entertain  the  objection.  Except  where  tbe 
statute  requires  an  information  to  be  sworn  by  a  particular 
person,  the  form  of  the  information,  or  the  fact  that  it  is  sworn 
by  one  person  rather  than  another,  does  not  afiect  the  jurisdiction 
of  the  justices,  and  ought  not  to  prevent  them  from  inquiring 
into  the  case  of  a  person  who  is  brought  before  them  and  who  is 
subject  to  their  jurisdiction.  Probably  this  Order  would  not 
have  been  granted  if  the  facts  had  been  known  to  the  learned 
judge.  There  was  produced  to  him  a  copy  of  a  minute  in  which 
the  local  board  is  represented  as  informant.  That  copy  was 
erroneous.  It  was  obtained  under  a  mistake  by  the  attorney, 
who  committed  the  error  of  obtaining  from  an  assistant  derk  of 
petty  sessions  a  carelessly  signed  and  erroneous  minute  of  the 
order  made  by  the  justices,  when  the  true  order  made  by  the 
justices  had  been  at  that  time  properly  drawn  up  by  the  proper 
officer.  .  This  ground  must  therefore  fail. 

{b)  HxoiNBOTHA^,  Kebf^bd  and  Webb,  JJ. 


Digitized  by  VjOOQIC 


VOL.  Xn.]  XLIX  &  L  VICT.  627 

The  second  ground  of  objection  is  that  the  inspector  was  not.         ^^ 
An  "  officer,"  within  the  meaning  of  the  sections,  who  had  a  right  1886 

to  demand  milk  for  the  purpose  of  analysis.  It  was  urged  on  be-  Rboina 
half  of  the  defendant,  that  sec.  18  of  the  statute  draws  a  distinc-  j^  ^^^^ 
tion  between  officers  and  inspectors,  as  the  section  provides  that  ^i^^^ 
local  boards  of  health  shall,  from  time  to  time,  appoint  such 
officers,  inspectors,  and  servants  as  may  be  necessary  for  the  du6 
carrying  out  of  the  provisions  of  the  Act.  The  apparent  reason 
why  "  inspectors  "  were  mentioned  separately  from  "  officers  "  is 
that  "inspectors"  have  special  obligations  cast  upon  them  by  other 
parts  of  the  statute.  By  sec.  26  every  "  inspector  "  is  empowered, 
without  any  express  order  or  direction  of  the  local  board,  to  take 
proceedings  against  any  person  offending  against  any  bye-law 
made  by  the  local  board.  The  mere  fact  that  "  inspectors  "  are 
referred  to  separately  from  "officers",  is  no  reason  why  they  are 
not  officers  of  the  local  board  of  health.  And  in  this  particular 
case,  the  evidence  shows  that  the  inspector  was  appointed  ex- 
pressly an  officer  for  the  special  purpose  of  instituting  prosecu- 
tions in  the  police  court  under  the  Act.  In  every  respect, 
therefore,  he  is  an  "  officer "  within  the  meaning  of  the  Act, 
whether  he  is  an  "  inspector  "  or  not.  He  was  an  officer  because 
he  was  an  inspector,  and  in  addition,  he  was  an  officer  with 
special  functions. 

The  third  ground  urged  against  the  conviction  is  that  the  officer 
demanding  the  milk, must,  when  challenged,  produce  his  authority 
authorising  him  to  make  the  demand  for  the  milk.  The  Court  is 
not  prepared  to  assent  to  the  proposition  that  there  is  an  obliga- 
tion cast  upon  the  officer  to  produce  his  warrant  or  authority.  In 
tliis  case  he  was  not  even  asked  to  produce  his  authority,  and 
therefore  this  ground  wholly  fails.  Circumstances  might  be  con- 
ceived in  which  it  would  be  quite  proper  that  an  officer  should 
produce  his  authority,  or  that  a  person  required  to  sell  milk  for 
the  purpose  of  analysis  under  this  section  might  require  reason- 
able information  that  a  person  making  a  demand  on  him  had  a 
right  to  make  the  demand.  It  would  be  unreasonable  to  expose 
a  person  who  was  selling  milk  in  the  public  street,  to  be  arbit- 
rarily called  upon  by  anyone  to  sell  milk  under  these  sections. 
This  is  a  matter  which  raises  a  question  of  considerable-  import- 

IIR2 
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F.  c.         ance  for  tbe  justices  to  determine  in  each  case.    If  the  officer  were 
1886  unreasonably  to  refuse  to  disclose  to  the  vendor  his  authority,  or 

j^]^.^       to  satisfy  the  vendor  that  he  was  entitled  to  demand  the  milk, 
^'  the  justices  would  be  justified  in  arriving  at  the  conclusion  that 

~ '.parte  the  vendor  had  not  refused  to  sell  the  milk.  In  this  case,  the 
justices  held  that  the  demand  had  been  properly  made,  and  had 
been  improperly  refused,  and  that  was  a  question  for  them. 
They  seem  to  have  aiTived  at  a  right  conclusion  in  this  instance. 
The  officer,  although  his  uniform  was  concealed  under  his  coatt 
was  not  asked  to  produce  his  authority.  Moreover,  he  was  ac- 
companied by  an  officer  of  police  who  was  in  uniform,  and  it  was 
highly  improbable  that  a  mere  stranger,  having  no  authority, 
would,  in  the  presence  of  a  police  officer,  make  such  a  demand. 
Tbe  Order  nid  to  prohibit  the  enforcing  of  the  order  of  the  jus* 
tices  will  be  discharged. 

Order  nisi  discharged  with  costs. 

Solicitors  for  the  respondents :  Crisp,  Lewis,  <fe  Hedderwick. 

Solicitor  for  the  applicant :  Kane. 

W.  H.  M. 


F.  0.  REGINA  V.  AH  CHACK. 

AugTlO.        PoUct  Offences  Statute  1865~iS«.  31,  63— Jt««tce«  of  the  Peace  Statute  1865— 
Sent  8.  ^^'  ^^'  122— -4c(;tt(i»catton  hy    ** convicting  justice" — Practice — Warrant  of 

commitment. 

By  sec.  11  of  Act  No.  267,  one  justice  may  sign  a  warrant  of  commitment, 
although  two  justices  heard  the  case  and  made  the  conviction.  Semble,  that  he 
might  do  so  if  he  had  not  been  one  of  the  convicting  justices. 

Sec.  63  of  Act  No.  265  is  controlled  by  sec.  11  of  Act  No.  267. 

Though  a  warrant  of  commitment  on  a  conviction  under  Act  No.  265,  is 
drawn  up  under  sec.  122  of  Act  No.  267*  the  justices  must  adjudicate  upon  such 
warrant  within  the  meaning  of  sec.  63  of  Act  No.  265.  A  warrant  of  commit- 
ment under  sec.  122  of  Act  No.  267  may  order  payment  of  original  fine  and  oosts^ 
and  also  payment  of  the  costs  and  charges  of  the  distress  and  commitment,  as  a 
condition  of  the  prisoner  obtaining  his  release  before  the  expiration  of  the  term 
of  imprisonment  imposed  under  sec.  63  of  Act  No.  265. 

Habeas  Cobpus.     Eule  nisi  to  discharge  warrant  of  com- 
mitment. 
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The  prisoner  Ah  Chack  was  convicted  of  an  oflTence  under  sec,  ^^^ 

Slot  *' The  Police  0 fences  Statute  1865"  (No.  265),  for  selling  1886 

lottery  tickets,  and  was  adjudged  to  pay  a  fine  of  oOl,  by  way  of  iuoina 
penalty^  together  with  21.  3«.  costs,  and  if  the  said  sums  were  not  j^  chack 
pdd  forthwith,  it  was  ordered  that  the  same  be  levied  by  distress 
and  sale  of  goods  of  the  said  Ah  Chack.  This  conviction  was 
made  by  F.  Call,  P.M.,  and  J.  Wilton,  J.P.  Subsequently,  the 
fine  not  being  paid,  and  no  sufficient  distress  being  found  to  satisfy 
the  same,  the  prisoner  was  summoned  before  F.  Call,  P.M.,  to  show 
cause  why  he  should  not  be  imprisoned  in  default  of  sufficient 
distress;  under  this  summons,  the  police  magistrate  committed 
the  prisoner  to  gaol  for  a  period  of  four  months. 

Donovan,  for  the  prisoner — This  warrant  of  commitment  is 
wrong.  By  sec.  63  of  "  The  Police  Offences  Statute  1865"  (No. 
265)  it  is  directed  that  the  justice  by  whom  any  person  is  con- 
victed, or  adjudged  to  pay  any  sum  of  money,  may  adjudge  that 
such  person  pay  such  money,  and  if  the  money  be  not  paid  at  the 
time  appointed,  that  his  goods  shall  be  distrained,  and  in  default 
of  sufficient  distress  the  prisoner  may  be  committed  to  gaol 
according  to  the  discretion  of  "  the  convicting  justices."  That 
section  must  be  read  so  as  to  include  the  convicting  justices  if 
ihere  were  more  than  one,  otherwise  one  justice  would  have  the 
power  to  award  imprisonment  in  a  case,  the  merits  of  which  had 
been  decided  by  two  or  more  justices.  In  this  case  the  warrant 
is  signed  by  one  of  the  justices  alone,  while  the  conviction  was 
made  by  two  justices.  "  Such  justice,"  in  sec.  63,  must  mean  the 
justices  who  sat  and  heard  the  case  in  the  first  instance.  There 
has  been  no  adjudication  of  imprisonment  to  authorise  the  issue 
of  this  warrant.  The  form  of  the  warrant  is  bad.  It  purports  to 
be  drawn  up  under  sec.  122  of  "  The  Justices  of  the  Peace  Statute 
1865"  (No.  267).  Under  that  section  it  is  submitted  that  there 
has  been  no  proper  adjudication  to  the  return  of  the  distress 
warrant.  Where  there  is  a  statutory  direction  as  to  the 
mode  in  which  a  proceeding  should  be  taken,  that  specified 
mode  must  be  followed:  NasKs  Case  (a).  The  warrant 
is  also  bad  for  including  costs;  the  only  power  to  give  costs 

(a)  4  B.  &  A.  295. 
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is  by  virtue  of  sec.  114  of  Act  I 
have  been  recovered  under  sec.  116, 1 
committed  for  non-payment  thereof 
costs  could  not  be  included  herein,  ace 
Sec.  63  of  Act  No.  265  refers  to  ] 
The  warrant  commits  him  to  pri 
non-payment  of  penalty  "  and  "  costs, 
only  one  month's  imprisonment  for  coj 
as  to  the  mode  of  enforcing  the  penall 
amend  the  warrant  of  commitment,  w: 
of  Act  No.  810.  There  was  tio  stater 
constable  which  could  possibly  show  1 
of  charges  to  be  collected  under  this  'w 

J.  T.  Thorold  Smith,  in  support  o 
ment — One  of  the  convicting  justices 
warrant  of  commitment,  even  althoug 
heard  and  determined  the  case.     This 
sec.  11  of  Act  No.  267.    Sec.  63  of  A< 
relied  upon,  has  nothing  to  do  with 
that  refers  to  a  conviction  for  a  pena 
affected  by  sec.  122  of  Act  No.  267. 
dispute,   the   prisoner   takes   objectio: 
warrant  is  substantially  correct,  if  the 
justice  may  sign  the  warrant  under  se< 
warrant  sets  out  the  conviction,  and  tl 
and  it  expressly  follows  the  form  give 
63  of  Act  No.  266  did  apply,  then  th 
should  be  strictly  construed,  and  it 
convicting  justice"  to  imprison.      If 
the  convicting  justices  were  necessary 
commitment,  then  the  section  would  hi 
Act  No.  267  the  words  "  sums  adjudge 
the  penalty  and  the  costs.      The  pe 
prisoner  could  have  been  committed 
If  there  is  any  mistake  as  to  the  wf 
Act  No.  810,  it  may  be  amended,  and  t 
(6)  13  Q.B.  389;  18  L.  J. 
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that  section  so  to  amend  the  wan*ant  as  to  make  it  good  and  ?•  c. 

valid.  1886 

Cur.  adv.  vult  rmmta 

V, 

Ah  Chagk. 
The  judgment  of  the  Court  (c)  was  delivered  by  Holroyd,  J.: — 

The    prisoner    Ah    Chack   was,  in    May   last,    convicted  of  ^_L  * 

an  o%nce  under  the  present  31st  section  of  "2%6  Police 
Offences  Statute  1865"  (No.  265),  substituted  in  place  of  a 
former  section  by  the  Act  No.  532,  sec.  5,  and  became  liable  to 
pay  a  penalty  not  exceeding  2001.  The  31st  section  of  Act  No. 
265  is  comprised  in  Part  II.  of  that  Act.  The  63rd  section  of 
the  same  Act  is  in  these  words.  [Here  the  Court  read  sec.  63.] 
The  prisoner  was  adjudged  under  this  section  to  pay  a  fine  of  501. 
and  3{.  3^.  costs ;  and  it  was  ordered  that  if  the  said  sums  should 
Dot  be  paid  forthwith  the  same  should  be  levied  by  distress  and 
sale  of  the  prisoner's  goods.  The  money  not  being  paid,  a  warrant 
of  distress  was  subsequently  issued,  but  sufficient  distress  was 
not  found.  Ah  Chack  was  thereupon  summoned  before  one  of 
the  justices  by  whom  he  had  been  originally  convicted,  to  show 
cause  why  he  should  not  be  committed  to  prison  in  default  of 
distress.  He  appeared,  and  showing  no  sufficient  cause  was 
committed  to  prison  for  four  months  with  hard  labour,  unless,  as 
expressed  in  the  warrant  of  commitment,  the  said  several  sums 
(i.^.,  the  penalty  and  costs),  and  all  the  costs  and  charges  of  the 
said  distress  amounting  to  the  sum  of  2a.  6d.,  and  the  costs  and 
charges  of  the  commitment  amounting  to  a  further  sum  of  28.  6d 
should  be  sooner  paid. 

Several  objections  were  taken  to  the  validity  of  the  warrant  of 
commitment.  One  objection  was  that  the  warrant  was  signed  by 
only  one  of  the  justices  by  whom  the  prisoner  was  originally 
convicted.  We  assent  to  the  argument  that  if  "justice  "  has  to 
be  read  "justices"  at  the  commencement  of  see.  63,  then  in  a 
subsequent  part  of  the  section  "the  convicting  justice"  must 
mean  "  the  convicting  justices."  But  a  conclusive  answer  to  this 
objection  is  that,  by  virtue  of  sec.  11  of  the  Act  No.  267,  one 
justice  (and  he  need  not  even  be  a  convicting  justice)  may  sign 
the  warrant  of  commitment  for  want  of  sufficient  distress,  although 
(e)  Stawill^  0»J.«  HoLBOTD  and  Kervssd,  JJ. 
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two  justices  convicted.    The  Act  I 
day  as  the  Act  No.  265,  but  later 
provisions  of  sec.  11  of  Act  No. ! 
with  those  of  sec  63  and  similar 
Lloyd  (c). 

It  was  objected  further  that  tl 
ported  to  have  been  issued  under 
could  not  apply,  and  there  had  be< 
that,  owing  to  the  same  mistak 
condition  of  the  prisoner's  obt 
expiration  of  the  four  months,  n< 
fine  and  costs,  but  also  payment 
distress  and  of  the  commitment, 
provides  that  for  want  of  distrei 
soned  in  such  manner  and  for 
directed  and  appointed  by  the  st 
or  order  mentioned  in  such  war 
The  Act  No.  265  is  the  Act  on  wh 
and  sec.  63  is  the  section  whicl 
inflicted  in  default  of  distresa  T 
discretion  of  the  justice  to  determ 
be  imprisoned  with  or  without  h; 
maximum  limit  varying  accordin 
after  distress  levied,  the  time  fo 
imprisoned.  It  cannot  be  said  ei 
appoint  the  time  of  his  imprison 
the  manner  and  the  exact  teim 
nothing  being  left  to  the  justices' 

We  conceive  however  that  ^ 
wider  operation  to  sec.  122.  ' 
viction  is  founded  may  prescribe 
the  defendant  is  to  be  imprisoi 
mention  no  manner.  Can  it  be  cc 
defendant  could  not  be  committ< 
statute  ?  So  if  the  statute  prescr 
prisonment  and  leave  it  to  the 
name  a  limit  of  time  and  leave 
(c)  AnU  VoL 
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viihin  that  limit ;  we  may,  as  we  think,  properly  say  of  it,  using  vo- 

common  parlance,  that  it  directs  the  manner  of  imprisonment  in  1886 

the  one  case,  and  appoints  the  time  in  the  other.    In  our  opinion        rI^a 
therefore  the  warrant  was  properly  issued  under  sec.  122.     It     ^^  J' 
follows,  as  we  conceive,  that  neither  the  second  nor  third  objec- 
tion can  be  sustained. 

We  quite  agree  with  the  learned  counsel  for  the  prisoner  that, 
notwithstanding  sec.  122,  the  justice  ought  to  have  adjudicated, 
and  in  adjudicating  to  have  regarded  the  provisions  of  sec.  63  of 
Act  No.  265.  But,  although  the  warrant  of  commitment  does  not 
expressly  state  that  the  justice  who  signed  it  either  adjudged  or 
ordered  that  Ah  Chack  should  be  imprisoned  for  want  of  distress, 
it  recites  enough  to  make  it  clear  that  the  justice  must  have  ad- 
judicated in  fact  and  duly  exercised  the  discretion  left  to  him. 
No  formal  order  was  necessary.  By  sec.  122  the  payment  of  the 
additional  costs  and  charges  is  expressly  made  a  condition  prece- 
dent to  the  liberation  of  the  prisoner  before  the  expiry  of  his  term 
of  imprisonment.  We  hold  the  warrant  good,  and  order  that  Ah 
Chack  be  remanded  to  gaol. 

Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 

Solicitors  for  prisoner :  Nolan  <k  Jordan. 

W.  H.  M. 


M'AULEY  V.  BEATTY.  F.  a 

Inadvency  Statute  1871  m.  35,  75,  78  —  Sequestration  of  intestate's  estate  by  Aug^2. 

defendant  administratrix   pending  action  for  debt  provable  in  insolvency —  SetiL  9 

Joinder  of  claim  against  <idministr€Urix  for  devastavit — Practice — Raising  ' 
hefore  Court  objections  oGready  deaU  with  in  Chambers. 

In  an  action  against  an  administratrix  for  a  debt  of  a  kind  provable  in  insol- 
vency, if  the  intestate's  estate  be  sequestrated  ^while  the  action  is  pending,  the 
action  is  permanently  stayed  by  the  tirst  part  of  sec.  75  of  the  ** Insolvency  StattUe 
1871,"  and  it  is  wrong  to  proceed  to  have  the  trustee  of  the  estate  made  a  defen- 
dant under  the  latter  part  of  that  section ;  any  judgment  obtained  will  be  a 
nullity.    Sec.  78  does  not  apply. 

Qutaret  whether  a  claim  for  a  devastavit  could  be  joined  in  such  action.  If  it 
oonld,  a  judgment  upon  it  based  upon  a  judgment  on  the  principal  claim,  obtained 
u  aboTe,  would  fall  with  such  judgment. 

Objections  dealt  with  in  Chambers  may  be  again  raised  before  the  Court. 
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Appeal  by  the    defendai 
Williams,  J. 

This  was  an  action  broughl 
dant  Beatty  as  administrati 
issue  had  been  joined,  but  1 
trated,  and  Smith  was  appoii 
upon  made  by  the  defendai 
defendant,  and  that  the  defe 
upon  the  record  a  suggestion 
made.  The  plaintiffs  then 
order  by  using  the  words  " 
Beatty  as  a  defendant  to  the 

1  and  2  of  the  statement  of  cl 
&s  a  defendant  to  this  action,' 
as  allowed  Beatty  to  enter  i 
summons  was  allowed,  but, 
retained  the  suggestion  of 
paragraphs  of  the  plaintiffs 
administratrix,  for  the  price  ( 
money  had  and  received,  wi< 
311L  Is.  Id.  due  to  the  plaint 
against  the  defendant  persoi 
event  of  the  plaintiff  obtainir 

2  hereof,  he  also  sues  the  de 
the  death  of  the  said  John  Bei 
disposed  of  to  her  own  use  po 
of  the  said  John  Beatty,  wh 
the  least,  came  to  the  hands  c 
aforesaid  to  be  administered, 
and  claim,  and  the  2nd  para 
ministravit ;  and  it  was  furtl 
of  plaintiff's  claim  showed  i 
and  secondly  that  that  paragi 
ment  thereon,  should  show 
recovered  a  judgment  for  som 

The  defendant  applied  to 
third  paragraph  of  the  claim 
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before  Williams,  J.,  who  refused  the  application  (a).    The  defen-  f.  c. 

dant  never  appealed  from  that  decision.     The  action  was  tried  1S86 

before  Williams,  J.,  without  a  jury,  and  the  lefl,med  judge  found       M'Aulkt 
for  the  plaintiff  against  the  defendant  Smith  on  the  first  portion        bbatty 
of  the  claim,  for  3112^.  la.  Id.,  and  against  the  defendant  Beatty, 
on  the  third  paragraph  of  the  claim,  for  the  sum  of  1252.     From 
this  decision  the  defendant  Smith  appealed,  and,  after  notice  of 

'  appeal  had  been  given,  he  died,  and  probate  was  taken  out  by 
Es  widow  Elizabeth  Smith,  and  the  plaintiff  obtained  an  order 
directing  that  she  should  be  added  as  a  party  in  the  place  of  the 

■;  deceased.     Elizabeth  Smith  did  not  appear. on  this  appeal.    The. 

{defendant    Beatty    likewise    appealed    from   the  judgment  of 
Williams,  J.,  and  it  was  this  appeal  with  which  the  Court  now 
i  dealt. 

Dr.  Machay  and  Hodges  for  the  defendant,  appellant — ^The 
third  paragraph  of  the  plaintiff's  claim  is  in  the  nature  of 
an  action  alleging  a  devastavit  on  the  part  of  the  administratrix. 
The  foundation  of  such  an  action  must  be  a  judgment  recovered  . 
against  the  administratrix,  and  until  such  judgment  be  obtained 
;  sach  an  action  is  not  maintainable.  The  law  has  not  been  altered 
by  virtue  of  the  new  rules  of  pleading,  with  regard  to  such 
a  question,  for  it  is  essentially  a  matter  of  substance  and  not  one 
of  procedure.  In  Berwick  v.  Aridrews  (&),  it  distinctly  appears 
as  the  definite  practice  that  a  judgment  must  first  be  obtained, 
vpon  which  the  party  may  proceed  to  base  an  action  for  a 
i^vastavit  The  foundation  of  this  action  is  the  judgment 
recovered  against  the  executor:  Wkately  v.  Lane  (c).  In  2 
Chitty  on  Pleading  (7th  ed.)  340,  the  form  given  in  actions  of 
this  nature  sets  out  the  judgment  recovered.  The  same  prin- 
ciples are  enunciated  in  2  Williams  on  Executors  (7th  ed.)  1983, 
1986.  Then,  with  reference  to  the  claim  in  the  first  and  second 
paragraphs  against  defendant  as  administratrix,  the  estate  has 
Wn  sequestrated,  and  that  sequestration  operates  as  a  stay  of  all 
proceedings  by  virtue  of  sees.  35  and  76  of  the  "  Insolvency 
Statute  1871"  (No.  379).     Sec.  35  provides  for  the  surrender  by 

(a)  6  A.L.T.  266.  (6)  2  lUym.  971. 

(c)  1  Wms.  Saimd.  at  p.  219. 
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persons  vested  with  the  administration  of  the 
and  sec.  75  provides  that  sequestration  of  the 
proceedings  in  respect  of  such  estate.  There  i 
apply  to  the  Court  to  stay  proceedings,  for  the 
stayed  by  the  operation  of  the  Act.  The  oth< 
knowledge  of  the  insolvency.  In  Jones  v. 
application  by  the  defendant  to  enter  judgment; 
and  after  the  plaintiffs  insolvency,  was  i 
M'Lelland  v.  Smith  (e),  judgment  against  ai 
devastavit  was  set  aside  upon  the  sequestration  oi 
judgment  was  signed.  It  has  been  laid  down  t] 
accruing,  the  creditor  is  barred  from  suing  i 
inasmuch  as  the  trustee  in  insolvency 
person  to  sue.  He  has  to  get  in  all  the  assets  1 
all  the  creditors.  In  Hasker  v.  M'MiUan  (/),  i 
that,  when  executors  have  committed  a  devastavi 
sequestrated  their  testator's  estate,  the  offici 
sue  in  respect  thereof,  and  recover  the  amount  < 
for  the  benefit  of  the  creditors.  The  learned 
judgment  in  that  case  said: — "But  generally  i 
feeling  that  official  assignees  represent  all  the  ri 
The  official  CLssignee  is  a  successor  of  the  execi 
combined  effect  of  the  Act  No.  379,  sees.  35,  75, 
tlie  deceased  would  be,  I  apprehend,  disabled  to 
at  law."  It  is  submitted  that  the  defendant  i 
before  the  Court  as  trustee  of  the  estate,  anc 
with  regard  to  the  first  and  second  paragraphs 
with  regard  to  the  third  he  is  entitled  himse 
hold  the  sum  recovered  for  the  benefit  of  the  ere 
judgment  has  been  given  not  to  the  defendant  I 
plaintiff  who  may  thus  deprive  other  credito 
The  judgment  gives  the  plaintiflF  a  right  to 
Smith  to  the  extent  of  311{.  Is.  la.,  and  also  t 
the  extent  of  125{.,  so  that  the  two  sums  toj 
actual  amount  claimed  by  the  plaintiff;  to  this 
ment  is  clearly  erroneous. 


(d)  Blackham,  Dondas,  and  Osborne 
147. 


{€)  1  Viot.  Law ' 
if)  ArUe  Vol.  \ 


y-*^' 
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iff  respondent — ^Undoubtedly,  under  the  '• 

■  in  this  case  could  not  have  brought  this  iSi 

recover  the  amount  in  dispute.  The  j^iji 
pursued  a  course  which  the  new  practice  ^^ 
^cognising  the  fact  that,  before  judgment 
[le  defendant,  the  Court  would  require  to 
Ls  in  the  position  of  a  judgment  creditor, 
lat  the  fact  of  indebtedness  must  first  be 
I  paragraph  concerning  the  devastavit  is 
aerely  a  matter  of  evidence,  and  the  first 
1  by  this  mode  of  pleading,  and  every 
>  the  defendant  to  defend  herself  with 
>{  devastavit.  If  the  judge  considers  the 
»ved  and  gives  his  decision  to  that  effect 
)  has  then  a  sufficient  judgment  upon 
^ment  on  the  third  paragraph.  "The 
(No.  761)  was  intended  to  prevent  a 
id  to  do  away  with  the  old  cumbrous  form 
he  new  procedure  two  causes  of  action 
node  of  procedure  was  adopted  in  Re 
\  Birch  (h),  an  action  had  been  instituted 
leen's  Bench  division,  charging  the  ex- 
1  a  devastavit,  and  shortly  afterwards  an 
LS  commenced  against  the  same  executors 
Dn ;  an  order  was  made  transferring  the 
ancery  Division,  and  the  ordinary  decree 
i  any  judgment  had  been  obtained  by  the 
97as  tried  in  Chambers  before  Williams,  J., 
)lied  to  strike  out  the  third  paragraph, 
5  grounds  she  now  brings  forward;  the 
the  application  (j).  No  appeal  was 
lent,  and  she  is  bound  by  it.  As  to  the 
,  the  suggestion  of  insolvency  remains 
iake,  as  an  Order  was  made  by  Williams, 
removed.      The  defendant  Smith  was 

.J.    (Ch.)        {h)  27  Ch.  D,  622 ;   64  L,J.    (Ch.) 
119. 
(;)  6  A.L.T.  260. 
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F.  c.  brought  into  the  proceedings  by  the  defendant  Beatty.    If  the 

1886  question  of  insolvency  was  a  proper  one  to  be  depended  on 

M'AuLVY  ^y  ^^^  defendant,  it  should  have  been  raised  in  a  regular  way,  as 
BisIiTr  ^  matter  of  defence  arising  after  action  commenced,  under  Ori 
XXIV.,  rr.  1,  2,  and  3.  If  it  had  been  pleaded  in  the  regular  way, 
the  plaintiff  could  then  have  confessed  under  Rule  3,  and  signed 
judgment  for  his  costs.  The  defendant  Beatty  could  not  ento 
the  suggestion  of  insolvency,  for  it  is  provided  by  the 
''Insolvency  Statute  1871"  (No.  379),  sec.  78,  that  the  trustee 
must  enter  the  suggestion.  At  the  trial,  the  question  of 
insolvency  was  not  urged  in  any  form  whatever.  The  judgment 
means  that  the  sum  of  Sill.  Is,  IcL  was  due  by  the  deceased's 
estate  to  the  plaintiff,  and  to  that  extent  the  estate,  or  the 
defendant  Smith  as  trustee  thereof,  is  so  liable;  but  inas- 
much as  there  is  a  deficiency  of  1252.  out  of  that  sum, 
then  to  the  extent  of  that  deficiency  the  defendant  Beatiy 
is  liable.  There  is  no  danger  of  judgment  being  entered  twice 
over.  If  the  judgment  be  wrong  in  form  it  may  be  rectified 
by  Ord.  XXVIII.,  r.  11. 

Dr.  Mackay,  in  reply — If  the  form  of  action*  of  this  nature 
depended  upon  a  mere  matter  of  practice,  the  plaintiff's  contention 
might  be  correct,  but  it  is  a  strict  matter  of  law ;  and  that  was 
recognised  in  all  the  older  cases,  and  was  so  recognised  down  to 
the  case  of  Dewabury  v.  Mummery  (k).  It  cannot  be  suggested 
that  the  new  Bules  under  the  Judicature  Act  were  ever  meant  to 
alter  substantive  matters  of  law.  The  judgment  of  the  learned 
Judge  in  Chambers  was  merely  interlocutory,  and  it  was  not 
actually  necessary  to  appeal  against  it.  The  object  of  causing  a 
creditor  to  obtain  a  judgment  before  he  proceeded  in  a  charge  of 
devastavit,  was  and  is  to  give  the  executors  an  opportunity  of 
paying  off  the  claim  immediately  they  perceived  it  to  be  duly 
established ;  but  if  the  present  course  be  adopted,  the  executors 
can  never  settle  any  claim,  to  save  expense.  The  plaintiff  well 
knew  of  the  insolvenfey,  and  he  has  proceeded  in  this  action  at 
liis  own  peril. 

Cur.  adv,  wU. 

{Jt)  L.R„  8  C.P.  56. 
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The  judgment  of  the  Court  (6)  was  delivered  by  Holroyd,  J.: —  f.  c. 

The    plaintiff  David    M'Auley  sued    the    defendant    Mary  1886 

Jane   Beatty,  as    administratrix    of    the    estate    of    her    late       wavimy 
husband    John    Beatty,    to    recover    the    sum    of    311Z.    Is.       .^' 
Id^  as  the  unpaid  balance  either  of  the   price  of   goods   sold 
and  delivered   by  the  plaintiff  to  John  Beatty,  or  of   money        Sept.  9. 
received  by  John  Beatty  for  the  use  of   the   plaintiff  as  his 
agent  for  the  sale  of  the  said  goods,  as   alternatively  alleged 
in  paragraphs  one  and  two  of  the  statement  of  claim. 

The  statement  of  claim  contained  a  third  paragraph,  that  in 
the  event  of  the  plaintiff  obtaining  judgment  under  the  first  or 
second  paragraph  he  also  sued  the  defendant  personally  for 
having  wasted  a  portion  of  John  Beatty's  assets  after  his  death 
**  in  consequence  whereof  the  plaintiff  was  unable  to  obtain  satis- 
faction of  his  judgment."  The  defendant  Mary  Jane  Beatty 
applied  to  a  judge  in  Chambers  to  strike  out  this  third  paragraph, 
on  the  ground,  amongst  others,  that  it  disclosed  no  cause  of  action 
on  which  the  plaintiff  could  sue  until  he  had  recovered  judgment 
in  a  separate  action  in  respect  of  the  debt  which  he  claimed 
to  be  due  to  him  from  the  estate  of  the  deceased.  We  can- 
not find  amongst  the  papers  relating  to  this  case,  with  which 
at  our  request  the  Prothonotary  has  furnished  us,  any  order 
drawn  up  upon  this  summons ;  but  it  was  admitted  by  all  parties 
that  the  judge  refused  to  strike  out  the  third  paragraph.  His 
reasons  are  reported  in  6  Avst.  Law  Times  (page  266).  His 
decision  was  not  appealed  from.  Nearly  a  month  afterwards  the 
defence  was  delivered. 

The  defendant  Mary  Jane  Beatty  pleaded  plene  administravit 
except  as  to  some  property  alleged  to  be  of  no  value,  and  set  up 
as  an  answer  to  the  third  paragraph  substantially  the  same  point 
of  law  which  she  had  raised  on  the  application  to  strike  it  out. 
The  memorandum  of  the  close  of  the  pleadings  was  filed  on  the 
14th  July  last  year,  and  on  the  8th  of  September  following 
Mary  Jane  Beatty  as  administratrix  placed  John  Beatty's 
estate  under  sequestration  in  the  Court  of  Insolvency  at  Mel- 
bourne. S.  G.  Smith  was  elected  trustee  and  his  election 
confirmed  on  the  2nd  October. 

(6)  Stawbll,  G.  J.,  HoLBOTD  and  Kekfkrd,  J  J. 
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c^  On  the  10th  October  an  Order  ^ 

S6  at  the  instance  of  Mary  Jane  Beati 

uLiT  insolvent  estate,  should  be  added 
should  enter  on  the  proceedings  i 
This  Order  was  founded  on  an  f 
Beatty's  solicitor,  Mr.  Snowball, 
writing  to  being  joined.  On  tl 
suggestion  was  entered  accordii 
entered  for  Smith,  for  whom  also 
an  Order  was  made  on  a  summc 
directing  that  the  previous  Order 
varied  by  altering  the  words — "i 
action"  to  "substituted  for  the  i 
defendant  to  the  plaintiff's  claim 
of  the  statement  of  claim  in  this 
the  direction  to  enter  a  suggestion 
On  the  3rd  December  the  lean 
was  tried  ordered  that  judgmec 
plaintiff  against  Smith  on  the  first 
statement  of  claim  for  3112.  Is. 
the  defendant  Mary  Jane  Beatt 
1251.  with  costs.  The  judgment  as 
accurately  expressed,  directs  in  e 
recovered  against  Smith  together 
of  suit  is  to  be  levied  on  the  seque 
if  insufficient,  then  that  the  costs  a 
proper  estate. 

Both  defendants  appealed.  Sm 
ment,  so  far  as  it  related  to  him,  re 
no  particulars  of  amendment;  or  to 
the  date  of  the  sequestration  and 
aside.  Mrs.  Beatty's  notice  of  app 
changing  only  the  names,  and  exc( 
aside  the  whole  proceedings  as  ag 
sequestration  in  lieu  of  staying  th( 
On  the  27th  of  February  last,  a 
been  served,  the  defendant  Smith 
was  on  the  8th  of  April  granted  to 
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On  the  6th  of  March  the  plaintiff's  solicitor  certified  to  the  Pro-  ^ 

thonotary,  as  under  rule  9  of  Order  XVTL,  that  the  cause  had  1886 

abated  by  Smith's  death ;  but  on  the  2l8t  June  the  plaintiff  m'Aulet 
obtained  two  ex  parte  Orders,  one  permitting  him  to  take  this  bkattt. 
certificate  off  the  file,  and  another  directing  that  Elizabeth  Smith 
should  be  added  as  a  party  in  the  place  of  the  deceased,  and 
Elizabeth  Smith  was  on  the  same  day  served  with  a  copy  of  the 
last-mentioned  Order.  She  has  not  appeared  on  these  appeals. 
She  had  no  interest  beyond  that  of  protecting  her  testator's 
estate  against  the  costs  for  which  the  judgment  as  drawn  up 
made  him  personally  liable.  Smith's  successor  as  trustee,  if 
there  be  any,  has  not  been  made  a  party. 

According  to  old  authorities  a  plaintiff  cannot  join  a  claim  for 
devastavit  against  the  representative  of  a  deceased  person  in  an 
action  in  which  he  is  endeavouring  to  establish  a  debt  against  the 
estate  of  the  deceased.  Chitty  says  {Pleadings,  7th  ed.  Vol.  II., 
340  n.)  referring  to  these  authorities,  "  the  action  of  debt  on  a 
judgment  suggesting  a  devastavit  was  then  introduced  instead  of 
proceedings  by  sdre  fieri  inquiry.  This  action  will  not  lie 
without  a  judgment  previously  obtained  against  the  executor  or 
administrator."  See  also  2  Williams  on  Executors  (7th  Ed.) 
1986,  et  seq.  Mr.  Isaacs  cited  a  recent  English  case  in  which  a 
elaim  against  an  executor  for  a  debt  due  from  the  testator's 
estate  and  also  a  claim  against  himself  personally  for  a  devastavit 
were  joined  in  the  same  action,  and  no  exception  taken  :  GoUins 
V.  Bhodes  (m) ;  see  also  Roe  v.  Birch  (n).  But  as  there  was  no 
controversy,  there  was  no  discussion. 

The  gist  of  the  objection  is,  not  that  two  causes  of  action  are 
joined  which  by  the  rules  of  practice  ought  not  to  be  joined, 
but  that,  until  the  creditor  has  established  his  right  as  such  by 
obtainmg  judgment  for  his  alleged  debt,  no  cause  of  action  exists 
in  him  &s  against  the  personal  representative  of  the  alleged 
debtor  for  a  devastavit 

Mr.  Isaacs  also  urged  that  the  defendant  Mary  Jane  Beatty, 
not  having  appealed  from  the  judge's  refusal  to  strike  out  the 
third  paragraph  of  the  statement  of  claim,  was  precluded  from 
insistmg  on  the  same  point  again  at  the  hearing.    We  think  that 

(m)  aoCh.  D.  230;  61  L.J.  (Ch.)  315.        (n)  27  Ch.  D.  622;  54  L.J.  (Ch.)  119. 

V.LR..  Vol.  xn.  SS 
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^-  c.  a  defendant  who  by  his  defence  rais< 

886  good  le^  objection  to  a  claim  of  i 

S^^Y  by  reason  of  his  having  failed  to  p< 

^'  to  strike  out  the  claim  as  bad  fi 

klTY,  . 

support  of  the  objection  so  raised  ai 
the  Court  holds  it  good.  Whate\ 
pleadings  at  the  trial  or  hearing,  a 
disposed  of  by  the  Court,  is  availal 
pleaded  it. 

But  the  main  question  presents  n 
opinion  for  other  reasons  the  judgi 
stand,  and  it  would  be  very  inconven 
these  appeals,  we  shall  not  attempt  t 

The  35th  section  of  the  "  Insolve^ 
enacts  that  where  the  estate  of  a 
sequestrated  upon  the  petition  of  an] 
the  administration  of  his  estate  the 
may  be  had  concerning  such  estate  a 
administration  thereof  is  legally  vei 
Act  concerning  other  estates  and  oth 
it  seems  to  us  from  this  enactment  tl 
the  proceedings  in  this  action  by 
sequestrated  the  estate  of  her  decea 
regards  the  debt  claimed  by  the  plai 
Beatty  had  been  himself  the  defendai 
during  the  progress  of  the  action.  1 
have  been  ?    By  the  first  part  of  sec. 

*'  No  action  -shall  be  brought  against  an  ins 
vency  and  all  proceedings  in  any  action  the 
sequestration  being  made  be  stayed  and  the 
his  debt  together  with  the  taxed  costs  of  it  tl 
estate." 

Tlie  description  of  a  debt  provable 
With  the  exception  of  demands  in 
damages  arising  otherwise  than  by  r 
mise,  it  includes  all  debts  and  liabilit 
or  contingent,  to  which  the  insolvent 
order  of  sequestration  or  to  which  he 
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icate  by  reason  of  any  obligation  incurred 
e  of  the  order  of  sequestration.  (See  sees, 
tter  part  of  sec.  75  however  qualifies  the 
in  which  the  first  part  is  expressed.     This 


kgainst  any  insolvent  for  damages  alleged  to  have  been 
or  wrong  or  breach  of  any  contract  committed  by  him 
rtain)  or  for  the  recovery  of  any  claim  unliquidated  as 
ceedings  therein  shall  upon  any  order  being  made  for 
estate  be  stayed  and  the  plaintiff  in  such  action  after 
r  trustee  to  take  up  and  defend  the  said  action  may 
Igment  of  the  court  thereon  and  the  said  judgment 
with  the  taxed  costs  of  suit  shall  be  a  debt  provable 


ngs  under  the  former  part  of  the  section  is 
ly  under  the  latter  part  only  lasts  until  the 
ly  summoned  and  has  elected  or  declined 
rence  in  the  result  is  simply  this ;  where  the 
lue  the  action  he  must  prove  for  his  debt  and 
ed  before  stay  like  any  other  person  claiming 
he  Court  of  Insolvency;  where  he  is  able  to 
ad  succeeds  in  obtaining  it,  he  is  also  trans- 
it Insolvency  for  proof  of  his  debt  and  costs, 
conclusive  as  to  the  amount  of  the  debt. 
■  Smith  had  been  properly  sXibstituted  as  a 
bion  in  respect  of  the  debt  claimed  by  the 
►f  the  latter  part  of  sec.  75,  the  judgment 
rected  that  the  debt  or  costs  should  be  levied 

estate  or  that  Smith  the  trustee  should  be 
the  costs  or  any  part  of  the  costs.     In  fact 

associate  of  the  learned  judge  who  tried  the 
ise  the  plaintiff  to  draw  up  the  judgment  as 

the  latter  part  of  sec.  75  was  not  applicable, 
the  debt  sought  to  be  recovered  being  not 
Dlvency  but  a  sum  certain.  All  proceedings 
sequestration  were  therefore  void.  Mrs. 
a  getting  the  trustee  added  as  a  defendant, 
n  consenting  to  become  a  defendant  either 
The  plaintiff  was  wrong  in  getting  him  sub- 

SS2 
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c-  stituted  for  Mrs.  Beatfcy  as  to  any 

«6  Trust  Co,  V.  Webster  (o),  per  Moles 

The  78th  section  has  no  referer 
authorises  the  trustee  by  entering 
the  sequestration  to  continue  or  dj 
the  insolvent  is  a  party,  and  on 
defend  any  action  pending  again^ 
the  insolvent  estate.  It  is  ob\ 
"party"  means  "  party  plaintiflT." 

In  asking  us  to  set  aside  the 
sequent  to  the  sequestration,  cou 
Jane  Beatty  have  been  asking  us 
of  her  legal  advisers.   She  and  the 
to  be  blamed  for  having  inducec 
make  the  order  of  the  10th  Oct( 
for  her  own  protection  and  the  c 
insolvent  estate,  ought  to  have  o 
the  continuance  of  the  action. 

Inasmuch  as  the  ground  on  wl 
aside  these  proceedings  is  that  the 
we  have  been  constrained  to  cons 
ought  to  be  set  aside  or  not,  alt 
authors  of  the  illegality.  But  bi 
the  question,  we  have  been  forcec 
appeals,  so  far  as  regards  the  d 
cannot  be  entertained  by  us  at  all. 
debt  having  been  permanently  st 
everything  that  has  been  done  sine 
void,  and  there  lias  been  no  judgm 
which  an  appeal  could  be  founded 
nullity.  The  judgment  appealed 
defendant  Mary  Jane  Beatty  liable 
can  be  no  doubt  that  she  has  coe 
the  validity  of  the  prior  part  of 
established  the  debt,  cannot  poss 
being  void.     The  situation  is  very 

We  must  allow  the  appeal  of  M 
(0)  1  W.  &  W.,  E.  151. 
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•the  action  without  costs  in  respect  of  the  third  paragraph  of  the  ^^-  c. 

statement  of  claim ;  but  we  cannot  make  any  Order  upon  either  1886 

appeal  in  respect  of  the  first  and  second  paragraphs.     It  will  rest  m'Auley 

with  Smith  3  successor  as  trustee,  when  appointed,  to  protect  the  -^  ^• 
insolvent  estate,  and  to  take  such  steps  as  he  may  be  advised  to 
enforce  the  liability  of  the  defendant  Mary  Jane  Beatty. 


Solicitors  for  plaintifl':  Eggleatone  &  Derham. 
Solicitors  for  defendant :  Brigga  &  Snowball, 


W.  H.  M. 


NICHOLLS  V.  CRISPE.  r.  c. 

Stamp  Duties  Act  lS19—8ec,  57 — Promissory  note — Want  of  stamp — No  objection        SeviTl  9 
by  opposite  party — Duty  of  Court,  _! ' 

When  a  promissory  note  is  relied  upon,  whether  by  plaintiff  or  defendant,  though 
^e  opposite  party  does  not  traverse  the  making  or  the  endorsement  of  the  note, 
or  raise  any  objection  as  to  stamps,  yet  if  the  note  be  produced  at  the  trial  for  any 
purpose  whatsoever,  and  the  judge  discovers  that  the  instrument  is  not  duly 
•tamped,  the  party  relying  upon  it  must  faiL 

Questions  reserved  for  the  consideration  of  the  Full  Court,  by 
Kerferd,  J. 

Action  to  recover  damages  for  breach  of  contract  for  the  sale 
by  the  defendants  to  the  plaintiff,  of  shares  in  a  mine  at  Silverton. 
The  defendants  denied  that  there  had  been  any  contract  between 
them  and  the  plaintiff.  They  made  a  counterclaim  against  the 
plaintiflF  on  a  promissory  note  drawn  and  made  payable  in  New 
Soath  Wales,  but  endorsed  by  the  plaintiff  to  them  in  Melbourne. 
The  note  had  a  New  South  Wales  stamp  upon  it ;  but  was  not 
stamped  with  a  Victorian  stamp.  The  case  was  tried  before 
Kerferd,  J.  (without  a  jury),  who  reserved  for  the  opinion  of  the 
Full  Court  the  questions: — first,  whether  there  had  been  a  contract 
between  the  plaintiff  and  the  defendants  for  the  sale  of  the  shares ; 
secondly,  whether  the  contract  had  been  rescinded ;  and,  thirdly, 
as  to  the  counterclaim  made  by  the  defendants  against  the  plain- 
tiff, whether  on  the  pleadings  the  defendants  were  not  entitled  to 
judgment  for  the  amount  of  the  note.  In  the  pleadings,  it  was 
•admitted  that  the  note  had  been  endorsed  by  the  plaintiff  to  the 
defendants,  and  that  it  was  a  valid  note;  but  at  the  trial,  when  the 
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note  was  produced  in  order  to  sup] 
interest  upon  it,  the  learned  judge  i 
perly  stamped  in  accordance  with  t 
for  the  Full  Court  the  question  wh 
have  judgment  for  the  amount  o 
whether  there  was  a  contract  for 
the  arguments  thereon,  do  not  n 
importance,  and  are  not  necessary 

Hamilton,  for  the  plaintiff — Th( 
expressly  touching  this  question, 
judge  at  the  tnal  becomes  aware  tl 
note  is  not  in  conformity  with  the  ; 
liament,  then  the  judge  should  refi 
under  such  note  to  have  any  benef 
so  even  when  the  validity  of  the  n 
ings.  It  w&s  not  actually  necessar; 
the  defendant's  counterclaim,  but,  i 
no  matter  for  what  purpose,  the  ju( 
defendant  any  benefit  thereunder, 
revenue,  and  if  judgment  were  alio 
fraud  upon  the  revenue.  It  has  beei 
action  cannot  agree  to  waive  obj 
insti-ument  for  want  of  a  stamp,  ^ 
to  an  evasion  of  the  stamp  laws : 
Insurance  Coy.  (a).  The  judge  h 
defect,  cannot  enter  judgment  for 
the  note  is  produced  in  Court,  it 
the  Court,  by  its  oflBcers,  to  see 
**The  Stamp  Duties  Act  1879"  (] 
That  is  where  it  is  tendered  in 
not  so  tendered.]  But  the  effei 
unavailable  for  any  purpose  whats 

Hood,  and    Bryant,  for    the 
that  the  judge  had  no  other  duty  i 
the  issue  raised  by  the  parties  on 
(a)  L.R.,  2  Ex.  338;  I 
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admittedly  not  taken  by  the  other  side.    There  is  an  equity  case  p-  c. 

somewhat  in  favour  of  the  view  propounded  by  the  other  side :  1886 

tiuddlestone  v.  Bi^iscoe  (6),  where  this  principle  was  laid  down  nicholls 
by  Eldon,  L.C.,  that  the  Court  is  not  to  act  where  there  has  not 
been  a  due  observance  of  the  revenue  laws.  However,  in  that 
ease  there  was  no  proof  of  the  fact,  and  it  is  not  conclusive  on 
this  point.  In  the  case  of  Niocon  v.  Albion  Marine  Insurance 
Coy.  (c),  it  was  urged  in  argument  that  the  parties  might  waive 
the  objection  by  their  pleading,  and  ChanneU  B.,  observes  that 
that  would  be  quite  a  different  case ;  there  may  be  a  great  dis- 
tinction between  an  agreement  to  waive  an  objection,  and  the  case 
where  a  party  admits  his  indebtedness  on  the  pleadings,  and 
takes  no  objection  to  the  note  which  would  render  its  production 
necessary.  In  Thynne  v.  Protheroe  (d),  it  was  held  that  the 
defendant  could  not  take  an  objection  that  letters  of  administra- 
tion were  not  properly  stamped,  when  he  had  admitted  on  the 
pleadings  that  the  plaintiff  was  administrator,  and  by  this 
admission  rendered  their  production  unnecessary.  [HiGlN- 
BOTHAM,  J.  The  Court  has  always  recognised  its  obligation 
to  protect  the  revenue.]  The  Court  fulfils  its  entire  obligation 
by  rejecting  the  note  as  evidence.  Under  a  different  Act,  but  an 
Act  which  contained  words  just  as  strong,  it  was  decided  that 
the  objection  must  be  raised  on  the  pleadings:  Field  v.  Woods  (e). 
The  only  consequence  of  the  wrong  stamping  is  that  the  instru- 
ment cannot  be  given  in  evidence:  Dawson  v.  MacdonaXd  (/);  Re 
Teignmouth  and  General  Mutual  Shipping  Association  (g).  The 
defendants  are  entitled  to  judgment  under  Ord.  37,  r.  G.  They 
apply  upon  the  admissions  on  the  pleadings,  and  the  only  duty 
of  the  judge  is  to  decide  the  issue  on  those  pleadings :  Wells  v. 
Abrahams  (h).  In  Marine  Investment  Coy.  v.  Haviside  (j),  it 
was  decided  that,  where  there  was  no  evidence  on  either  side, 
the  document  was  presumed  to  be  stamped. 

Cur.  adv.  vult. 

[h)  11  Ves.  583.  (/)  2  M.  &  W.  26. 

(c)  L.R.,  2  Ex.  638;   36    L.J.  (Ex.)        {g)  L.R.,   14  Eq.  148;  41  L.J.  (Ch.) 
ISO.  679. 

id)  2  M.  &  S.  553.  {h)  L.R.,  7  Q.B.  554  ;   41  L.J.  (Q.B.) 

(e)  7  A.  &  £.  114.  ti06. 

ij)  L.B.,  5  E.  &  I.  Ap.  624  ;  42  L.J.  (Ch.)  173. 
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The  judgment  of  the  Court  (k) 
J.  Three  questions  have  been 
of  the  Full  Court;  the  first  is 
evidence  for  the  plaintiff  contc 
of  opinion  that  these  documei 
either  as  between  principal  a 
shares  to  the  plaintiff.  The 
on  the  first,  and  as  the  Court 
no  contract,  it  is  unnecessary  t 
tion  is  whether  on  the  pleadin 
to  judgment  on  their  counterc 
withstanding  the  fact  that  the  { 
sued  upon,  and  which  is  insuff 
admitted  in  evidence.  The  d( 
the  plaintiff  was  on  a  promissc 
the  plaintiff,  and  held  by  the 
particulars  of  the  counterclaim 
bill,  and  also  interest.  The  p 
traverse  the  making  or  the  indor 
a  defence  that  no  consideration  I 
for  it  to  him,  and  that  the  note  i 
for  a  pai-ticular  purpose,  which  h( 
was  joined  on  these  pleadings. 

It  was  not  necessary,  for  the  pu 
claim,  to  produce  the  note ;  but 
of  proving  the  interest  due  upon 
the  defendant's  hands,  and  ten( 
learned  judge,  perceiving  that  t 
Victorian  stamps,  rejected  it,  a 
whether,  as  the  note  was  rejectee 
purpose  of  proving  interest,  the 
counterclaim  in  respect  of  it,  wh 
missory  note,  and  not  in  respeci 
the  note  was  given.  This  quei 
negative.  The  defendants  are  m 
counterclaim.  "  The  Stamp  Du 
provides  that : — 

{k)  HiGINBOTHAM,  KS] 
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n  who  takes  or  receives  from  any  other  person  any  such 
ily  stamped,  either  in  payment  or  as  security,  or  by 
dl  not  be  entitled  to  recover  thereon  or  to  make  the 
rpose  whatever." 

le  section  is  very  distinct,  and  we  think  that 
ler  cause  of  action  stated  in  the  pleadings  on 
aced  by  a  plaintiff,  than  a  claim  on  a  bill  of 
ly  stamped,  the  party  can  not  recover.  It  is 
b  to  protect  the  public  revenue,  not  merely  to 
injunctions  of  an  Act  of  Parliament  have  been 

a  duty  accepted  by  all  courts,  by  courts  of 
irts  of  law.  And  in  this  Act  there  js  a  special 
its  the  attention  of  courts  of  justice  to  it.  Sec. 

the  production  of  an  instrument  chargeable 
idence  in  any  court  of  civil  judicature  in  Vic- 
ae  duty  it  is  to  read  the  instrument  shall  call 
judge  to  any  omission  or  insufficiency  of  the 
>ourt  has  to  see  that  an  instrument  tendered 
ly  stamped.  It  is  a  duty  which  devolves  on 
pective  of  any  agreement  between  the  parties. 
rree  that  an  unstamped  instrument  should  be 
strument.  But  that  agreement  would  not 
le  Court.  The  Court  must  intervene  for  the 
ivenue.  Where  an  unstamped  instrument  is 
»tice,  it  has  only  one  course  to  take,  namely, 
e,  and  to  deny  the  person  relying  on  it  any 
therwise  be  derived  from  it. 

was  therefore  right  in  rejecting  the  evidence, 
ire  not  entitled  to  judgment  on  their  counter- 
the  promissory  note  was  not  stamped,  even 
aitted  on  the  pleadings  that  the  instrument 


laintiff:  Buerdin, 
efendants:  Herald. 


W.  H.  M. 
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;  7^  Criminal  Law  and  Pinctice   Staiute  \[ 

[Q^  murder — Transfer  of  it 

13.  In  a  count  framed  under  seo.  8  of  **  The  Crir 

charging  the  prisoner  with  wounding  one  I 
R.K.,  the  felonious  intention  against  R.K.  m 
against  a  third  person  cannot  be  transferred. 

Begina  v.  PembliUm  (L.R..  2  C.C.  119; 
Supple  (I  V.R.,  L.  151;  1  A.J.R.  129)  duting 

Evidence  that,  two  hours  previously  on  tl 
to  the  same  place,  and  had  fired  two  shots  at 
was  held  to  be  admissible  as  part  of  the  res  | 
stances  connected  with  the  commission  of  the 

Special  case  stated  by  Kerferd 
Full  Court. 

The  prisoner  was  tried  before  Kei 
sentment  charging  him  in  the  first 
King  with  intent  to  murder  the  said 
count  with  wounding  R.  King  witl 
bodily  haim.  The  first  count  was  di 
second  count  under  sec.  15  of  "  The  ( 
Statute  1864  "  (No.  233). 

The  facts  of  the  case  as  stated  by  the  leam< 
been  for  nine  or  ten  months  courting  a  girl  n 
habit  of  calling  to  see  her  nearly  every  evenii 
Black,  a  confectioner  in  Victoria- street,  Hot 
he  caUed  on  her  as  usual,  and  asked  her  to  lei 
he  then  uttered  threats  against  her,  but  arran 
ing  night.  On  the  evening  of  Friday,  the  14t] 
prisoner  again  went  to  Mr.  Black's  house,  an( 
She  refused,  and  he  then  tried  to  drag  her  on 
he  pulled  a  revolver  out  of  his  pocket,  and,  ] 
girl  ran  away,  and  prisoner  fired  a  second  sh< 
with  Mr.  Black,  who  grappled  with  him,  a 
then  got  away,  but  returned  about  ten  o'cl< 
Elizabeth  King  saw  him  in  the  passage  in  Bla 
house  next  door,  and  spoke  to  her  father,  Ro 
house.  King  said  that  as  he  got  on  Black's  v 
volver  at  him  and  fired,  and  the  bullet  went  i 
had  not  put  a  hand  on  the  prisoner.  At  the  ti 
the  evidence  of  the  proceedings  prior  to  th< 
Black's  house  at  ten  o'clock  on  the  14th  May, 
from  which  the  jury  might  infer  that  the  prise 
felonious  intent.  The  judge  told  the  jury  \ 
evidence  of  King,  and  that  he  was  not  mistali 
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he  prisoner,  they  might  find  the  prisoner  guilty  on  the 
reference  to  a  suggestion  for  the  defence  that  the  shot 
light  have  been  accidental  while  the  prisoner  was  struggling 
3  jury  on  the  authority  of  B,  v.  Supple  (o),  that  if  they 
le  the  shot  was  fired  which  wounded  King,  the  prisoner 
,  felonious  object — namely,  taking  away  the  life  of  Fanny 
it  in  furtherance  of  that  object  King  was  shot,  the  prisoner 
light  not  have  intended  to  shoot  King.  The  judge  said  he 
e  second  count  from  them,  as  they  might  come  to  the  con  ■ 
stances  attending  the  shooting  of  King  were  separate  and 
Dus  intent  that  the  prisoner  was  pursuing  when  endeavour- 
rlor,  and  that  if  they  reached  that  conclusion,  and  that  the 
y  on  the  first  count,  they  might  find  him  guilty  on  the 
Qd  the  prisoner  guilty  on  the  first  count.  The  questions 
sration  of  the  Full  Court  were— (1)  Was  the  learned  judge 
ridence  objected  to  to  go  to  the  jury  ?  and  (2)  Was  the 
)t  as  applied  to  the  facts  of  the  case  ? 

ginally  stated,  related  only  to  the  first  point, 
3d  before  the  Court. 


the  prisoner — The  presentment  charges  the 
oting  at  King  upon  a  certain  occasion,  and  it 
rrelevant,  and  very  prejudicial  to  a  fair  trial  of 
e,  if  the  Court  were  to  allow  evidence  to  be 
'  shot,  on  a  different  occasion,  which  was  fired 
rson.  The  shot  previously  fired  at  the  girl 
Dg  to  do  with  the  subsequent  firing  at  King, 
case  brought  it  within  the  principle  of  Beg.  v. 
the  direction  of  the  learned  judge  might  be 
dence  might  be  admissible.  In  that  case,  how- 
ances  were  very  different.  The  charge  in  that 
r,  the  essence  of  that  charge  is  malice ;  and  it  is 
malice  may  be  transferred,  and  that  in  such  a 
lalice  against  some  person  other  than  the  person 
ived.  But  that  principle  cannot  be  pushed  any 
)t  apply  to  the  present  charge.     Two  hours  had 

shot  fired  at  Taylor,  and  the  intention  must 

bin  that  time.     There  was  no  intention  shown 

kill  Taylor  on  the  second  occasion ;  and  that 

\  case  still  further  from  the  principle  laid  down 

This  evidence  should  have  been  rejected,  as 

}.  (6)  1  V.R.,  L.  151;  1  A.J.R.  129. 


Digitized  by  VjOOQiC 


SUPREME  COURT 

ifc  did  not  relate  to  the  specifi 
[HoLROYD,  J.  This  evidence  migh 
tion  whether  the  prisoner  was,  in  p 
original  design,  and  you  cannot  tel 
out  this  evidence.]  If  the  intent 
transferable,  then  the  Crown  could 
intent.  [Holroyd,  J.  We  cannot 
reservation.] 

J.  T.  Thorold  Smith,  for  the  Ci 
establish  the  principle  that,  in  cl 
other  felonies  may  be  given:  Bleu 
Society  (c) ;  Reg.  v.  Dossett  (d).  1 
Weeks  (e)  it  was  decided  that,  uj 
felonies  which  have  a  tendency  to  ( 
given  in  evidence  for  that  purpose, 
evidence  may  be  given  that  the  ] 
Beg.  V.  Taylor  (/).  And  the  princi 
to  coining :  Beg.  v.  Moore  (g).  In 
was  admitted  to  show  that  prisonei 
Beg.  V.  Cotton  (J)  also  lays  down  t 
previous  felonies  may  be  admitted 
prisoner  in  the  present  charge.  [I 
direction,  in  view  of  the  charge  bei 
presentment  had  been  "  with  int< 
question  would  not  have  been  brouj 
here  is,  *'  attempting  to  murder  on 
attempting  to  murder  generally, 
fired  without  the  intention  of  murd 
The  question  now  before  the  Couri 
but  merely  on  the  question  of 
[HoLROTD,  J.  Suppose  a  man  was 
Court  perceived  that  there  had  been 
be  taken  of  that?]  Yes,  a  w/indi 
compel  the  judge  to  state  a  case. 


(c)  L.R.,  4  C.P.  94. 

(j 

((/)2C.  &K.  306. 

{Q 

(€)  L.  ft  C,  C.C.  18. 

{h 

U)  12  Cox  4 

Digitized  by  VjOOQiC 


XLIX  k  L  VICT. 

reply — The  cases  cited  are  all  similar  in  tlieii 
►  not  touch  the  question  as  to  the  admissibilit] 
itent  where  the  intent  must  be  proved  agains 
3rson  charged.  In  the  case  of  Reg,  v.  Oddy  (Ic 
b  on  a  charge  of  feloniously  receiving  stoler 
sion  of  other  stolen  goods  not  connected  witl 
harge,  is  not  admissible  as  evidence  of  guiltj 

intimated  that  they  considered  the  evidence 
desired  to  have  the  question  of  misdirectior 
:dingly  the  case  was  sent  to  the  learned  judge 


low  re-argued. 

:  the  prisoner — The  more  important  questior 
led  was  not  discussed  on  the  previous  applicatior 
►n  of  admissibility  of  evidence  was  dealt  with 
e  directed  the  jury  that,  if  the  prisoner  was  ir 
ious  object,  namely,  taking  away  the  life  of  the 
so  shot  King,  he  would'  be  guilty.  This 
inded  upon  the  decision  in  Reg.  v.  Supple  (m) 
lot  apply.  The  two  charges  must  be  kepi 
tends  to  murder  B,  and  shoots  and  kills  C,  the 
red ;  but  murder  is  different  from  the  charge  ol 
learned  judge  should  not  have  told  the  jury  thai 
d  be  guilty  if  he  fired  the  shot  "  in  furtherance " 
tiling  Taylor.  This  was  an  independent  act  not 
the  original  design;  when  once  there  is  this 
en  the  principle  of  Reg,  v.  Supple  ceases  tc 
dious  intention  must  be  directed  towards  the 
jase  of  a  charge  of  attempting  to  murder  AB, 
prove  that  there  was  intent  to  murder  AB: 
(n).  There  may  be  a  transfer  of  malice,  but 
a  transfer  of  intent.     In  Reg.  v.  Lallement  (o)  a 

(m)  1  V.R.,  L.  151 ;  1  A.J.R.  129. 
,    HoLROYD    and        («)  1  F.  &  F.  91. 
(o)   6  Cox  204. 
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prisoner  fired  into  a  crowd  of  boys 
by ;  the  charge  in  the  indictmeii 
unknown  with  intent  to  murder 
charge  was  not  sustained,  but  it 
"  killed  "  the  passer-by,  the  case  -^ 
the  original  felonious  design  wouk 
same  principle  is  laid  down  in  Re 
Suppose  this  presentment  had  b( 
generally,  would  that  have  made 
it  might  be  different.  [WiLLiik 
LaUement  (per  Jervis,  C.J.)  throwi 
presentment  to  murder  generally.] 
shows  that  the  principle  of  Reg. 
further  and  be  made  applicable  to 
[HiGiNBOTHAM,  J.  That  there  is  a 
intention,  with  reference  to  inji 
Reg.y.Pembliton{q).  Theprisonei 
the  Malicious  I v juries  to  Properi 
and  maliciously  caused  damage  t 
that,  as  the  jury  found  that  he  hi 
the  window,  he  could  not  be  convi 

J.  T.  Thorold  Smith  for  the  pros 
sustained  on  the  first  count,  even  il 
that  there  has  been  a  misdirec 
V.  Supple  (r)  is  not  necessary  at  a 
sideration.  There  is  evidence  to  a 
presentment,  and  the  finding  of  th 
not  be  disturbed.  It  is  submitt 
it  be  necessary  to  consider  the  ca 
principle  therein  laid  down  applie 
distinction  between  transfer  of  i 
prisoner  was  on  the  premises  w 
shooting  Taylor,  and  with  that  f 
he  is  intercepted  by  King,  at  >; 
and  these  facts  bring  the  case  ( 

(p)  2  Moo.  &  Rob.  213.  {q) 

(r)  1  V.R.,  L.  151 
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Assuminor  it  was  an  accidental  shot  that 
lOugh  he  had  a  felonious  design  against  Taylor, 
ent  to  wound  or  murder  King  ?]  There  is  no 
een  malice  and  intention.  If  the  prisoner  had 
>  commit  a  murder,  and  came  to  the  place  in 
that  intention,  if  the  shot  were  accidental  or 
ould  be  guilty.  There  is  no  finding  by  the  jury 
as  accidental.  [Higinbotham,  J.  In  a  later 
the  case  of  injuries  to  property,  &c.,  it  is  not 
>ve  an  intent  on  the  part  of  the  defendant  to 
e  any  particular  person,  but  that  is  not  so  in  a 

?).  Two  questions  have  been  reserved  for  the 
the  Full  Court;  first,  was  the  learned  judge 
e  evidence  objected  to,  to  go  to  the  jury  ?  The 
i  to  was  evidence  of  proceedings  prior  to  the 
risoner  to  the  place  where  King  was  wounded ; 
hough  it  has  been  reserved  by  the  judge,  has  not 
I  this  occasion;  we  think,  however,  that  the 
nissible.  The  proceedings  on  Thursday  and 
;he  shot  fired  at  King,  are  evidence  as  being  part 
,  and  as  being  relevant  as  explaining  and  intro- 
mstances  connected  with  the  particular  occasion 
alleged  offence  was  committed, 
lestion  was  whether  the  statement  of  law  made 
udge  in  directing  the  jury,  was  correct.  That 
hat  the  prisoner  might  have  been  guilty  upon 
;ed  in  the  presentment  of  wounding  King,  with 
)y  to  murder  King,  although  the  shot  by  which 
ided  might  have  been  accidental,  provided  the 
I  that  the  accidental  shot  was  fired  while  the 
the  pursuit  of  the  felonious  object  of  taking 
Fanny  Taylor.  The  charge  in  the  presentment 
ig  with  intent  thereby  to  murder  King,  and  we 
luthorities  cited  show  that  where  the  intent  to 
ice  against  a  particular  person  is  alleged  in  the 
Higinbotham,  Williams,  aud  Webb,  JJ. 
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terms  of  a  statutory  enactment  creati] 
intent  to  injure  that  particular  person  i 
The  allegation  in  the  presentment  is  no 
transfer  of  intent  against  one  person  to 
of  law  laid  down  in  Reg.  v.  Supple  ( 
circumstances  of  this  case.  In  the  c 
malicious  injury  to  property  there  is  m 
transferred:  Reg.  v.  Pembliton  {v). 

We  express  no  opinion  as  to  whet 
intent  to  murder  a  particular  person  is 
good  count ;  but,  inasmuch  as  in  this  p 
is  alleged  of  murdering  or  doing  grie^ 
that  intent  against  King  must  be  prove 
that  will  be  sufficient.  We  think  that  i 
aside  and  a  new  trial  ordered  {w). 

Solicitor  for  the  prosecution :  Suther 
Solicitors  for  the  prisoner :  Clevei'doti 

(0   1  V.R,  L.  151 ;  1  A.J.R.  129.  {w)Si 

{v)  L.R.,2C.C.  119;43L.J.(M.C.)91.    643,  am 

65  L.  J. 


FINN  r.  HUNTE 

Slander— Privileged  comtnuniccUion— Complaint  6 
son  tcith  theft — Meeting  of  land  board  — 
dishonesty  against  rival  applicant  /or  land. 

A  oommonication  made  to  a  police  conatable  b) 
of  his  property,  accusing  another  person  of  havin 
absence  of  express  malice,  privileged. 

A  meeting  of  a  land  board  held  under  '*  The  L 
cations  by  rival  applicants  for  the  same  aUotm 
occasion  which  protects  charges  there  made  bont 
.the  character  of  the  other. 


Questions  reserved  by  Williams,  J.,  i 
Full  Court. 
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Action  for  slander.      The  plaintiff  and  the  defendant  were  fo. 

graziers  in  the  district  of  Tea.  The  statement  of  claim  set  out  two  1886 

slanders — ^the  first  was  spoken  to  the  police  constable  in  the  dis-  p^ 
trict,  in  the  following  words : — '*  We  have  him  at  last,  this  has  been  huntbb. 
eanying  on  for  some  years.  We  would  not  have  caught  him  now, 
only  for  this"  (the  defendant  meaning  thereby,  a  statement  in 
writing  and  a  bag  containing  a  sheepskin,  which  he  then  held  in 
his  hands)  "he  has  been  at  this  game  for  years,  duffing  from 
1  Anderson  and  me."  The  second  slander  was  spoken  at  a  meeting 
I  of  the  land  board  at  Seymour,  when  the  plaintiff  and  defendant 
I  were  both  applying  for  the  same  piece  of  land,|  and  was  as  fol- 
lows, "  My  sheep  trespass  on  your  paddock,  but  none  of  them  ever 
eome  out  alive.  I  mean  to  say  that  this  man  helped  his  brother 
to  kill,  skin,  and  eat  them."  This  second  statement  was  made  in 
answer  to  a  question  put  to  the  defendant  by  the  president  of  the 
land  board.  The  plaintiff  made  his  application  for  the  land,  and 
said  that  '*  the  defendant  should  not  get  it,  as  his  sheep  trespass 
on  my  land ; "  to  this,  the  defendant  replied,  "  Yes,  they  do  tres- 
pass on  your  paddocks,  but  they  never  come  back  alive.''  The 
president  then  asked  the  defendant  what  he  meant  by  that  state- 
ment ;  in  answer  to  which  the  defendant  uttered  the  words  com- 
plained of.  The  action  was  tried  before  Williams,  J.,  and  a  jury 
of  twelve,  who  found  that  the  statements  were  not  true,  but  that 
the  defendant  had  believed  in  the  truth  of  them.  The  jury 
assessed  the  damages  at  one  farthing.  Williams,  J.,  reserved  for 
the  Full  Court  the  questions : — (1)  Whether  the  statement  made 
to  the  constable  was  privileged:  (2)  Whether  the  statements 
made  at  the  Land  Board  were  privileged 

Dr.  Madden  and  Bryant  for  the  plaintiff— A  person  may 
have  a  right  to  lodge  a  complaint  with  a  police  constable,  but 
that  privilege  ceases  if  he  is  not  satisfied  with  the  truth  of 
his  statements.  There  must  be  some  bond  fide  belief  that  the 
man  he  accuses  did  in  fact  commit  the  theft;  otherwise  the 
privilege  of  such  an  occasion  lapses,  or  is  taken  away.  There 
must  be  a  real  belief  that  he  has  a  legal  right  to  redress.  As 
to  the  second  slander,  it  must  be  noticed,  in  the  first  place, 
that  between  the  first  and   second  slander  a  period  of  ten 

V.L.R,,  Vol.  XII.  TT 
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F.  c.  months  had  elapsed,  and  no  steps  had  in  the  meantime  been 

1886  taken  to  establish  the  accusation.     There   was    no    necessity 

Fijjjj  for  the  defendant  to  utter  the  words  complained  of;  the. 
slander  was  quite  apart  from  the  nature  of  the  application. 
No  one  can  create  a  privilege  for  himself.  The  defendant 
chose  an  opportunity  when  there  was  a  crowded  room,  to  make 
a  slanderous  and  unnecessary  statement  against  the  plaintiff. 
The  privilege  is  certainly  gone  as  soon  as  a  certain  limit  is 
exceeded.  The  defendant  could  have  answered  the  president's 
question  in  a  simple  manner,  without  making  an  accusation  which 
he  was  unable  to  substantiate.  The  rule  appears  to  be  that, 
where  the  plaintiff  asks  a  question  which  produces  a  slanderous 
reply,  such  reply  is  privileged;  but  where  the  defendant  introduces 
the  topic,  he  cannot  protect  himself:  Smith  v.  UcMhews  (a); 
Oriffitha  v.  Lewis  (6). 

Purvea,  Q.C.,  and  Eood,  for  the  defendant,  were  stopped 
by  the  Court  on  the  first  point.  The  second  alleged  slander  was 
assuredly  uttered  upon  a  privileged  occasion,  and  under  circum- 
stances which  thoroughly  justified  the  utterance.  The  land 
board  was  duly  constituted  under  the  provisions  of  an  Act  of 
Parliament,  and  was  presided  over  by  a  public  official ;  the  busi- 
ness to  be  transacted  was  the  selection  of  public  land.  The 
plaintiff  and  defendant  were  equally  interested  in  the  selection  of 
the  same  allotment,  and  each  had  to  make  out  his  claim,  and  show 
that  he  was  entitled  to  it,  and  that  the  other  applicant  was  not. 
The  plaintiff  leads  off,  and  states  a  reason  why  the  defendant 
should  not  get  the  land;  then  the  president  of  the  board  asks  the 
defendant  what  he  has  to  say  to  that,  to  which  the  defendant 
replies  in  the  form  of  the  slander  complained  of.  It  is  submitted 
that  this  was  an  occasion  which  was  privileged.  The  defendant 
had  an  interest  to  protect,  and  he  made  his  statement  to  the 
president  of  a  public  board  who  had  a  power  and  an  obligation  to 
hear  and  decide  upon  the  merits  of  such  a  statement.  It  was, 
in  fact,  a  duty  which  lay  upon  the  defendant  to  show  that  the 
plaintiff  was  not  a  proper  person  to  hold  land  under  the  Act;  and 
the  statements  made  under  the  circumstances  bring  them  within 
(a)  1  M.  ft  R.  151.  (6)    7  Q.B.  61;  15  L.J.  (Q.B.)  249. 
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mith  V.  UatthewB  (d),  is  clearly  distinguish- 
kt  an  unfounded  statement  was  made. 

iply  —  The  proceedings  before  the  land 
lature  of  a  judicial  enquiry,  and  there  is  no 
person  to  take  advantage  of  a  meeting  of 
Binder  an  applicant  merely  for  the  reason 
)r  the  same  piece  of  land.  The  defendant, 
lefence  that  it  was  a  privileged  occasion, 
ege.  [HiGlNBOTHAM,  J.  Does  it  not  lie 
show  th^t  it  is  not  privileged  ?]  No,  it  is 
case;  after  the  defendant  has  proved  the 
f  may  go  into  rebutting  evidence.  The 
the  words  complained  of;  the  defendant 
lege ;  and  then  it  lies  upon  the  plaintiff  to 
\eJ*  A  person  cannot  protect  himself  by 
ht  the  occasion  was  privileged;  he  must 
was  privileged.  The  privilege  is  lost  by 
3n  adopted  by  the  defendant:  Parsons  v. 
3 wing  cases  were  also  cited:  Coochead  v. 
\  V.  Deacon  (g);  Smith  v.  Musgrove  (A). 

I  this  case  two  questions  have  been  reserved 
the  Court: — First,  whether  the  words  spoken 
»olice  constable  in  reference  to  the  plaintiff, 
ivileged  occasion  ?  Secondly,  whether  the 
defendant  before  the  authorised  tribunal 
Lei  1884"  were  spoken  on  a  privileged 
ay,  whether  the  malice  implied  from  the 

spoken  by  the  defendant  was  rebutted  by 
IS  on  which  the  words  were  spoken.     The 

words  used  by  the  defendant  on  both 
i  without  express  malice.  The  question 
)e  implied  from  the  words ;  that  is,  were 
uttered  on  a  privileged  occasion  ? 

L.J.  (Q.B.)        ig)  2  C.B.  628;  15  L.J.  (C.P.)  289. 

(h)    ulnte  Vol.  XI.,  440. 

(j)  HioiNBOTUAM,    Williams    and 
Wbbb,  JJ. 
:.P.)278. 

TT2 
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As  io  the  first  occasion,  there  can  h 
privileged.  The  defendant  spoke  the  ^ 
police,  and  informed  him  that  he  had  rea£ 
were  being  stolen  from  him.  A  communi< 
bond  fide  to  an  officer  of  police  by  a  pers 
his  property  is  privileged  in  the  absence 

The  second  question  raises  a  more 
plaintiff  and  the  defendant  had  both  a] 
select  portions  of  the  same  allotment  of  L 
had  to  be  dealt  with  under  "  21ie  Lam 
sec.  125.  By  another  section  the  G 
empowered  to  issue  a  license  to  occupy 
plie4  that  the  issue  of  a  license  was  a  p 
the  head  of  the  Government,  acting  u: 
responsible  advisers  ;  and  in  order  to  ena 
advice,  he  was  empowered  to  hear  app! 
appoint  persons  to  hear  the  applications  a 
and  to  report  to  him.  The  words  which 
to  have  used  were  spoken  at  a  meeting 
the  plaintiff  and  the  defendant  made  c( 
same  land.  The  occasion  on  which  tli 
words  was  privileged ;  but  there  was  a  q 
not  exceed  the  bounds  of  the  privilege. 

There  was  some  dispute  as  to  the  wi 
slanderous  words  were  uttered :  whether 
in  response  to  a  question  put  by  the  pres 
question  by  the  plaintiff;  and  it  has  ah 
the  answer  of  such  words  did  not  exceed 
required  to  be  uttered  by  the  defendant  i 
tions.  The  witnesses  gave  different  a 
place,  but  the  probability  is  that  they  \ 
question  of  the  president  of  the  land  boa 
objected  to  the  plaintiff  having  the  land 
the  parties  what  objection  they  had  t 
plaintiff  said  that  his  objection  to  the 
defendant's  sheep  trespassed  on  his  land, 
be  a  sufficient  answer  to  the  defendant's  ( 
would  be  an  objection  which  the  Minister 
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i7as  no  limit  imposed  by  the  statute  on  the  Minister  s  discretion ;  f-  c. 

if  he  thought  it  right,  he  might,  on  that  ground,  refuse  to  grant  1886 

to  the  defendant  a  license  for  the  land.     But  the  defendant  was  j^ 

asked  what  he  had  to  say  to  this,  and  he  replied : — "  Yes,  they 
did,  but  they  never  came  back."  And  that  objection  of  the 
defendant's  would  have  been  a  fair  one  for  the  Minister  to 
consider  in  deciding  whether  the  plaintiff  should  receive  a  license 
for  the  land.  The  president  of  the  board  then  asked  the  defen- 
dant what  he  meant  by  his  remark ;  and  the  defendant  then 
replied  in  the  words  which  were  said  to  be  slanderous : — *'  I  mean 
to  say  that  this  man  helped  his  brother  to  kill,  skin,  and  eat  the 
sheep."  This  was  a  specific  statement  of  his  objection  to  the 
plaintiff's  application. 

These  words  were  uttered  in  a  matter  in  which  the  defendant 
had  an  interest,  and  were  addressed  to  a  person  who  had  a 
corresponding  power  and  obligation  to  receive  the  statement,  and 
whose  duty  it  was  to  hear  and  report  to  the  Minister  upon  any 
objections  made  to  the  board.  The  words  were  therefore  spoken 
on  a  privileged  occasion. 

But  there  was  also  another  aspect  in  which  they  may  be  held 
to  be  privileged.  The  president  of  the  board  was  an  agent  of 
the  Oovemment  to  receive  applications  for  licenses  for  land; 
in  effect,  he  was  agent  for  the  landlord.  And  a  person 
who  uses  slanderous  words  in  support  of  an  objection 
to  an  application  made  to  his  landlord  for  a  lease 
has  a  right,  apart  from  the  authority  of  the  statute,  ^  to 
raise  an  objection  to  the  grant  of  a  lease.  He  has  a  right 
bond  fide  to  object  to  the  character  of  the  applicant  for  a  lease  of 
land  adjoining  his  own — for  his  own  protection,  and  to  prevent 
such  a  person  becoming  his  immediate  neighbour,  he  may  use 
words  which  otherwise  would  undoubtedly  be  actionable. 

The  Court,  therefore,  answers  both  questions  in  favour  of  the 
defendant,  that  the  occasions  on  which  the  words  complained  of 
were  spoken  were  privileged. 

Solicitors  for  plaintiff:  Madden  Jk  Butler. 

Solicitor  for  defendant :  Pyman. 

W.  H.  M. 
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REGINA  r.  GRANT,  Ex  Pi 

The  Police  Ofenees  StatuU  1865,  »,  Id—Convict 

cattle— CoeU. 

Under  aec.  19  of  "  The  Police  OfenccM  StatuU 
make  an  order  for  the  return  of  cattle  by  the  de 
have  no  power  to  award  costs. 

Order  nisi  to  quash  an  order  made 
The  present  applicant  was  summoi 
justices  at  Avenel,  to  answer  a  comph 
Police  Offences  Statute  1865"  (No.  265] 
had  lost  two  head  of  cattle;  they  were 
the  defendant,  who  said  that  he  had 
auctioneer.  At  the  hearing  of  the  su 
an  adjudication  that  Qrant  was  the 
ordered  that  the  said  cattle  should  be  i 
the  defendant  Shaw  should  pay  costs  b 

Hood  showed  cause — There  is  no  c 
defendant  to  show  what  the  determir 
The  person  seeking  to  quash  an  orde: 
Court  a  minute  of  such  order ;  a  mini 
where  there  has  been  a  conviction  c 
contention  in  this  case  on  behalf  o: 
there  is  no  such  order  or  conviction, 
right,  then  he  cannot  bring  forward 
The  defendant  contends  that  the  ordei 
costs,  and  that  costs  cannot  be  a 
a  conviction.  The  defendant  therefoi 
there  is  a  conviction,  the  justices  had 
and  the  order  is  right — if  there  is 
not  use  the  minute  now  brought  forwai 
before  the  Court  of  the  decision  of  the  j 
that  the  justices  acted  within  the  po¥ 
in  sec  19  of  "The  Police  Offences  Sta^ 
the  adjudication  amounted  to  an  orde 
sec.  114  of  "  The  Justices  of  the  Peace 
If  the  justices  had  no  power  to  award 
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amended  under  sec.  6  of  the  Act  No.  810,  by  striking  out  the  f.  c. 

order  as  to  costs.  1886 

llBOINA 

Taylor,  in  support  of  the  Order  nisi — The  defendant  seeks  to  ^• 

quash  the  order,  as  to  costs,  and  does  not  interfere  with  the  Ex  parte 
actual  determination  of  the  justices.  The  justices  had  no  power 
to  make  any  such  order.  Their  duties  are  clearly  defined  by  the 
section,  which  gives  no  power  to  make  any  conviction  or  order ; 
therefore  they  had  no  jurisdiction  as  to  costs.  This  was  not 
an  **  order/'  in  the  technical  sense,  upon  which  costs  could  be 
founded;  it  was  merely  a  determination:  Reg.  v.  Kerr  (a). 
There  was  no  power  to  order  that  the  cattle  should  be  returned 
to  the  complainant.  Where  the  cattle  are  in  the  hands  of  the 
police,  as  in  this  case,  the  justices  may  adjudicate  that  the 
complainant  is  the  owner,  but  they  cannot  go  any  further  and 
order  that  the  cattle  be  delivered  by  the  defendant  to  the  com- 
plainant. 

Per  Curiam  (6).  We  think  that  sec.  19  of  "The  Police  Offences 
StatvJte  1865,'*  confers  no  power  upon  justices  to  make  an  order 
or  conviction;  it  enables  them,  if  they  think  fit,  to  issue 
a  warrant  for  the  apprehension  of  a  person  in  whose  pos- 
session cattle  alleged  to  be  stolen  are  believed  to  be,  or  to 
smnmon  such  person  to  appear,  and  they  may  also  issue  a 
warrant  to  any  constable  to  seize  cattle  alleged  to  be  stolen, 
and  then,  upon  the  return  of  the  summons,  the  justices  are 
empowered,  after  hearing  evidence  on  oath,  to  determine  to 
whom  such  cattle  belong,  and  may  adjudge  such  person  to  be  the 
owner  of  the  cattle.  They  may  also  do  something  further;  if, 
the  cattle  having  been  brought  up,  the  defendant  disputes  the 
right  of  the  person  adjudged  to  be  the  owner  to  take  possession  of 
the  cattle,  the  justices  may  order  peaceable  possession  to  be  given 
to  the  owner.  There  is  no  power  given  in  this  section  to  make 
an  order  for  costs. 

Under  sec.  114  of  ''The  Justices  of  the  Peace  Statute  1865,"  the 
justices  have  power,  in  cases  where  they  are  empowered  to  make 

(a)  ilfifo  Vol.  VIII.,  L.  235.  (h)  Hioinbotham,  C. J.,  WnxiAMS  and 

a'BECKBTT,  JJ. 
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F.  c.  a  conviction^  to  award  costs ;  but  it  is  only  in  such  cases  that 

1886  they  have  such  a  power.    In  this  case^  the  justices  have  adjadi- 

Hboika       cated  the  complainant  to  be  the  owner  of  the  cattle,  and,  acoord- 

^  ^*  ing  to  the  copy  of  the  minute  of  the  order,  they  ordered  the 

JKr^pfltrte       cattle  to  be  returned  to  the  complainant,  with  costs.     We  thmk 

it  would  be  straining  the  words  of  the  minute  to  hold  that  the 

order  for  the  return  of  the  cattle  to  the  complainant  was  merely 

the  issue  of  a  warrant  to  the  constable  to  seize  the  cattle  and 

give  peaceable  possession  to  the  complainant.    We  think  the 

justices  had  no  power  to  order  the  return  of  the  cattle,  and  no 

power  to  order  costs  or,  in  default  of  payment  thereof,  distress. 

We  think  the  order  so  far  as  it  relates  to  these  matters  is  bad. 

It  is  an  order,  however,  and,  being  an  order,  though  bad,  the 

minute  is  admissible  as  evidence  of  the  decision  of  the  justices, 

and  it  is,  therefore,  sufficient  to  bring  the  question  raised  by  this 

Order  nisi  before  us;  and  now  that  it  is  before  us  we  think  the 

parts  objected  to  are  bad,  and  that  the  order  cannot  be  sustained. 

It  may,  however,  be  amended  by  striking  out  the  portions  thus 

objected  to. 

Order  amended.     Costa  to  be  pa4d 

by  complairiant. 


Solicitor  for  complainant;  Ford. 
Solicitor  for  defendant:  Taylor. 


W.  H.  M. 


J.,  c.  GRACIE  V.  THE  PRESIDENT  &c.  OF  THE  SHIRE  OF  TULLAROOP. 

S^tTlQ,        i^roc^we— Ord  LXIV.,  r.  S—Oj^m  being  closed— Ord.  XXXIX.,  r.  4—Serviee  of 
Q  / 12  notice  qfmUum  vjUhin  eight  dctys^Bundays  and  holidays^Ord.  XL.,  rr.  3»  ^ 

fj__  '  and9—MotiontosetCL9idcjudgmmU. 

Ord.  liXIV.,  r.  3,  applies  only  to  cases  where,  by  reason  of  the  offices  of  the 
Court  being  closed,  proceedings  cannot  be  taken  on  the  last  proper  day. 

Service  of  notice  of  motion  for  a  new  trial  under  Ord.  XXXIX.,  r.  4^  does  not 
come  within  the  misanihg  of  the  provisions  of  Ord.  LXIV.,  r.  3,  and  mnst  be  made 
within  eight  days,  although  the  eighth  day  falls  upon  a  day  on  which  the  offices  of 
the  Court  are  closed. 

Ord.  XL.,  r.  9,  applies  only  to  cases  where  no  judgment  has  been  entered  by 
either  party. 

Semble,  that  a  motion  to  strike  out  an  appeal  does  not  require  two  dear  days' 
notice  within  Ord.  LIT.,  r.  5. 
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Motion  for  a  new  trial.  f.  c. 

The  trial  took  place  on  the  19th  of  April,  and  judgment  was  1886 

entered  for  the  defendants  on  the  same  day.     The  notice  of  gracik 

motion  was  not  served  until  the  28th  April.  The  Easter  holidays  pg-^jJ"     ^ 

intervened  between  these  dates.     There  was  a  cross  notice  of  Shikbof 
motion,  to  strike  out  the  appeal,  given  on  Friday  26th  June,  for 
the  application  to  be  made  on  Monday  28th  June. 

PuTves,  Q.C.,  Barrett  and  Bryant  for  the  appellants,  took 
a  preliminary  objection  to  the  cross  notice  of  motion  for 
striking  out  the  appeal  that,  under  Ord.  LII.,  rr.  3,  5,  at  least 
two  clear  days'  notice  had  not  been  given  between  the  service  of 
the  notice  of  motion  and  the  day  named  in  the  notice  for  hearing 
the  motion,  as  under  Ord.  XLIY.,  r.  2,  Sunday  is  not  to  be 
reckoned  in  the  computation  of  the  time. 

Dr.  Madden  and  Hodges,  for  the  respondents — There  was  no 
necessity  to  give  notice  at  all.  It  has  been  given  merely  for  the 
purpose  of  securing  costs  in  the  event  of  the  respondents'  objec- 
tion being  good.  Costs  will  only  be  granted  when  due  notice  of 
intention  to  take  objection  is  given.  This  objection  could  have 
been  taken  without  giving  notice.  Ord.  LXIV.,  r.  2,  does  not 
apply  to  this  proceeding.  [Higinbothah,  J.  Do  you  not  come 
within  that  rule  ?  You  have  given  a  notice  of  motion,  and  fixed 
the  hearing  of  that  motion  for  the  28th  April ;  and,  as  a  Sunday 
intervenes,  you  do  not  give  the  requisite  period  for  which  that 
notice  should  run.]  We  could  give  them  ten  days'  notice ;  there 
is  nothing  in  this  notice  which  limits  any  time  for  their  "  doing 
any  act"  or  "  taking  any  proceeding."  In  WiUiama  v.  De  Bour- 
viUe  (a),  a  notice  of  motion  having  been  given  for  a  day  not  in 
the  sittings,  the  Court  amended  the  notice  in  this  respect  It  is 
also  contended  that  two  clear  days  have  been  given.  [Hiam- 
BOTHAM,  J.  Brown  V.  Healey  (b)  shows  that  "  Sunday"  is  not 
included  in  "clear  days."]  That  case  does  not  apply  to  this. 
Then,  directly  they  appear,  the  objection  is  waived:  In  re 
M'Rae  (c).  [The  Court  intimated  that  they  would  hear  the 
motion  to  strike  out  the  appeal.] 

(ay  17  Q.B.D.  180.  (c)  25  Ch.  D.,  at  p.  19;  63  L.J.  (Ch.) 

(b)  1  W.W.  k  a'B.,  E.  47.  1132. 
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F.o.  Dr.  Madden  and  Hodges,  for  the  respondents — ^The  notice 

1886  of  appeal  has  been  lodged  a  day  too  late;  the  notice  must 

Gra^        ^®  served  within  eight  days :  Ord.  XXXIX.,  r.  4.     It  cannot  be 

Prbsidbnt  Aa   contended  that  Ord.  LXIV.,  r.  2,  applies  to  this  class  of  cases.  As 

Shirk  or       this  is  not  an  application  where  anything  has  to  be  done  within 

six  days,  it  does  not  matter  whether  a  Sunday  or  Qood  Friday 

Oct.  12.        has  intervened :  Exp.  Viney  (d).     The  closing  of  the  Registrars 

office  during  the  Easter  holidays  does  not  affect  the  time  within 

which  the  service  must  take  place :  Exp.  Saffrey  (e).    Time  for 

appealing  will  not  be  extended  except  upon  special  application,. 

which  has  not  here  been  made  :  Walker  y.  M'KirUey  (/);  Toung- 

Tnan  v.  Melbot/t/me  Storage  Coy.  (g). 

Purves,  Q.C.,  Barrett  and  Bryant  for  the  appellants — ^Thfr 
English  cases  cited  were  both  decided  under  the  Bankraptcy 
Rules.  The  appellants  in  this  case  were  prevented  from 
serving  the  notice,  by  reason  of  the  office  of  the  respondents' 
attorney  being  closed.  The  notice  was  served  the  first  day  that 
the  office  was  opened,  and  that  is  sufficient.  If  the  appellant  is 
allowed  to  do  an  act  upon  a  particular  day,  and  when  that  day 
arrives  it  is  impossible  for  him  to  perform  it,  owing  to  the  office 
being  closed,  then  he  is  at  liberty  to  proceed  on  the  next  available 
day.  R.  5  of  Ord.  XXXIX.  was  framed  to  meet  a  case  like  the 
present,  and  to  avoid  such  a  hardship  arising  through  no  sci 
of  neglect.  The  notice  may  be  amended  by  leave  of  the  Court 
under  that  Rule.  [Hiqinbotham,  J.  That  could  be  granted  if  yoir 
had  applied  for  an  extension  of  time.]  The  plaintiffs  never  antici- 
pated this  objection,  and,  therefore,  no  application  was  made  for 
extension.  The  defendants  have  waived  their  objection  by 
appearance :  Be  M*Bae  (h).  [Williams,  J.  That  case  is  very 
different  from  the  present.] 

Per  Curiam  (j).  We  think  that  this  is  a  fatal  objection  to  our 
entertaining  the  appeal:  The  Rules  prescribe  that  notice  of  motioa 
for  new  trial  should  be  given  within  eight  days,  and  that  it  should 
be  served  within  eight  days  after  trial.  In  this  case  the  trial  took 

(d)  4  Ch.  D.  794;  46  L.J.  (B.)  80.  (A)  25  Ch.  D.  16  ;  63  L.J.  (Ch.)  1132. 

(e)  5  Ch.  D.  365;  46  L.J.  (B.)  89.  {j)  Hioinbothak,     Williams    and: 
(/)  Ante  VoL  XL,  366.                           Wkbb,  JJ. 

(y)  7  A.L.T.  53. 
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place  and  the  verdict  was  given  on  the  19th  of  April,  and  the  f.  c. 

notice  of  appeal  was  dated  and  served  on  the  28th  of  April,  being  i886 

more  than  eight  days  after  trial.    The  objection  is  attempted  to        Graoxb 

be  met  by  reference  to  r.  3  of  Ord.  LXIV.    We  do  not  think  that  ,,       *'     - 
•^  President  Ac, 

the  present  case  can  be  brought  under  that  Rule.  The  "offices"  Shire  of 
referred  to  there  are  the  ''offices"  of  the  Court,  not  of  the  solici- 
tor ;  it  was  held  by  Jessel,  M.R,  that  the  Rule  only  applies  where, 
by  reason  of  the  office  of  the  Court  being  closed,  the  proceedings 
cannot  be  taken  on  the  proper  day.  In  this  case  the  **  last  proper 
day"  was  Easter  Tuesday,  which  was  a  public  holiday,  and  the 
pablic  offices  were  closed  on  that  day  ;  but  there  was  nothing  that 
was  required  to  be  done  in  the  public  offices  which  was  prevented 
from  being  done  by  reason  of  their  being  dosed.  Service  of  notice 
of  appeal  was  not  prevented  by  their  being  closed,  for  it  might  have 
been  served  at  respondents'  office.  The  several  previous  days 
were  also  holidays.  Doubtless  a  case  might  be  supposed  in  which 
a  difficulty  might  arise,  but  the  way  to  meet  that  difficulty  is  to 
noake  immediate  application,  and  to  show  good  cause  why  such 
service  could  not  be  mad^.  Although  the  Court  will  not  grant 
extension  of  time,  except  for  some  good  reason,  that  reason  might 
certainly  arise  from  the  fact  of  holidays  intervening.  We  think 
that  the  objection  is  fatal,  and  that  the  Court  cannot  now  extend 
the  time,  and  so  take  away  the  right  of  the  objector. 

Appeal  dismissed  with  costs. 

Subsequently  an  application  was  made  by  the  appellants,  under 
r.  3, 4,  and  9,  Ord.  XL.,  to  set  aside  the  judgment,  and  enter  judg- 
ment for  the  appellants,  upon  the  ground  that,  on  the  finding  of  the 
jury  as  entered,  the  judgment  directed  to  be  entered  was  wrong. 
There  was  a  cross  motion  to  strike  out  this  application. 

Dr.  Madden  (with  him  Hodges)  for  the  respondents — Notice        q^,  12. 

of  motion  has  been  served  upon  the  appellants  to  strike  this  

application  out  of  the  list,  on  the  ground  that  the  motion  was 
not  served  within  the  proper  time.  It  is  practically  a  repetition 
of  the  Implication  made  at  the  last  sittings,  and  the  objection 
which  then  prevailed  must  be  good  in  this  present  case.  It  is  clearly 
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an  appeal  by  way  of  motion.  Ord. 
trials  in  cases  where  the  finding  of  the . 
provides  for  new  trials,  etc.,  where 
right,  but  the  action  of  the  judge  is  w 
jf^  upon  such  finding.  Both,  however 
appeal  If  it  be  an  appeal,  then  by 
has  not  been  given  within  the  time  pre 
action  was  perfected  on  the  28th  of  Apr 
the  judgment  was  finally  perfected.  1 
give  notice  of  appeal  within  eight  d 
the  last  sittings  that  such  notice  had 
appellants  rely  upon  r.  9,  Ord.  XL., 
motion  for  judgment  shall,  except  b 
judge,  be  set  down  after  the  expirai 
time  when  the  party  seeking  to  set  c 
entitled  so  to  do."  It  will  be  center 
this  Rule  gives  them  power  to  proceed 
entered  for  the  defendants,  notwithsi 
held  that  there  was  a  fatal  defect  i 
prevented  an  appeal.  Rule  9  means 
has  entered  judgment  at  all  within  th 
may  move  imder  this  Rule.  It  doe2 
judgment  has  been  already  entered. 

Purvea,  Q.C.  (with  him  Barrett  and 
read  with  rules  3  and  4,  and  contei 
aside  a  judgment,  but  also  entering  i 
the  nature  of  an  appeal.  [Higinboti 
r.  9  is  to  have  judgment  entered  in 
refers  to  setting  aside  a  judgment  aire 

Per  Curiam  (/c).  We  think  that  i 
and  that  the  motion  to  set  aside  tl 
another  judgment  must  be  struck  out 

Solicitor  for  plaintiffs,  appellants :  . 
Solicitors  for  defendants,  respondeE 

{k)    HlOINBOTHAM,  C.J.,  WlI^^IAMfl 
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COURTIS  V.  HALL.  f.  c. 

Letue— Covenant  for  quiet  enjoynunt — HeaervcUion  hy  lessor  qf  right  to  quarry  1886 

— Covenant  Jor  compensation /or  damages — Liability  of  lessor  for  negligence —  Q^f^  g  y  23^ 
Practice— Administration    of  Justice  Act,   s,    ^—Objections  taken    '*at  the  '— ^' 

trial  "—One  counsel  heard  on  appeal. 

In  a  lease  whereby  the  lessor  covenants  to  give  the  lessee  qniet  enjoyment  for 
a  torn  of  years,  and  reserves  to  himself  the  right  to  quarry  upon  the  land,  and 
fuiher  covenants  that  compensation  shall  be  given  to  the  lessee  for  any  damage 
occasioned  by  the  exercise  of  that  right,  the  lessor  is  bound  to  carvy  on  his 
quarrying  with  reasonable  care  ;  apart  from  the  provision  for  compensation  in  the 
lease,  he  is  liable  for  any  loss  or  injury  sustained  by  the  lessee  by  reason  of  the  • 
abaenoe  of  such  reasonable  care. 

Under  sec.  8  of  "  7%e  Administration  of  Justice  Act  1885,"  all  questions  of  law 
intended  to  be  raised  on  appeal  mast  be  taken  "  during  the  trial,"  and  cannot  be 
taken  after  the  verdict  has  been  given. 

In  appeals  under  sec.  8,  the  same  practice  prevails  at  the  hearing  thereof  as 
existed  in  appeals  under  sec.  120  of  the  **  County  Court  Statute  1869;"  one  counsel 
only  will  be  heard  on  each  side. 

Appeal  from  the  County  Court,  Melbourne. 

This  was  an  appeal  by  way  of  motion  under  sec.  8  of  "  Tlie 
Administration  of  Justice  Act  1885"  (No.  844).  The  action  was 
brought  by  the  plaintiff,  who  was  lessee  of  certain  land  under  a 
lease  from  the  defendant,  to  recover  damages  for  not  fencing  off* 
quarries  opened  by  defendant,  and  for  thus  leaving  them  in  an 
unsafe  and  dangerous  condition,  so  that  the  plaintiff  could  not 
sublet  the  premises  for  grazing  purposes.  The  land  in  question 
was  leased  to  the  plaintiff*  for  grazing  purposes,  liberty  being 
reserved  to  the  lessor 

"To  search  for,  get,  dispose  of,  and  carry  away  the  stone  and  minerals  in  or 

oader  the  said  lands and  to  sink  and  make  all  such  pits,  shafts, 

and  to  do  and  execute  all  such  works  as  shall  be  necessary  or 

convenient  for  working  the  same  quarries the  lessor  making 

compensation  to  the  lessee  for  damage  occasioned  by  the  exercise  of  the  rights 
hereby  reserved,  the  amount  of  such  compensation  to  be  a  proportionate  part  of 

the  rent  hereby  reserved  relatively  to  the  area  hereby  demised 

ftnd  the  amount  of  compensation  in  the  case  of  dispute  to  be  settled  by  two 
referees." 

The  defendant  contended  that  there  was  no  obligation  cast 
upon  him  to  fence  the  quarries.  It  was  admitted  that  fencing  was 
a  reasonable  precaution  to  adopt.  The  judge  decided  that  the 
defendant  was  bound  to  fence,  and  gave  a  verdict  for  the  plaintiff, 
damages  252.      The  counsel  for  defendant,  after  the  verdict  had 
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been  given,  asked  the  judge  to  take  a  note  of 
This  the  judge  refused  to  do,  on  the  ground  thai 
were  not  made  "  at  the  trial"  The  Order  niei  i 
eight  grounds.  Upon  the  judge's  notes  only  t^ 
tions  appeared  as  having  been  taken  at  the  trial 
filed  an  affidavit  stating  that  the  objections  had  I 
the  trial  of  the  case,  and  that  a  paper  containii 
was  handed  to  the  judge  when  he  had  given 
application  was  made  to  be  allowed  to  argue  the 
which  did  not  appear  upon  the  judge's  notes. 

Hood  (with  him,  Duffy),  for  the  plaintiff,  ol 
the  points  appearing  upon  the  judge's  notes  c 
appeal  under  this  sec.  8  of  Act  No.  844.  Whc 
without  jury,  and  gives  his  verdict,  counsel  for 
party  cannot  get  up  and  give  reasons  why  sucl 
not  have  been  given,  and  thereby  reserve  to  himi 
all  these  new  objections  upon  an  appeal  under  i 

SryaifU  (Hodges  with  him),  for  the  defend 
judge's  notes  do  not  contain  all  the  points  of  law 
and  they  show  that  counsel  handed  him  a  writi 
ing  seven  objections.  All  depends  upon  the  me 
the  hearing."  It  is  submitted  that  it  is  not  too 
application,  until  the  whole  case  is  disposed  of, 
entered.  If  the  Court  can  see,  from  the  doci 
before  them,  that  the  objections  were  actually  i 
and  that  the  judge  was  asked  to  take  a  note  < 
Court  is  bound  to  entertain  such  questions.  Th 
plates  objections  being  raised  "  after  "  the  verdic 
this;  counsel  raises  certain  points  of  law  at  tl 
judge,  in  giving  his  verdict,  decides  against  tho 
may  then  ask  the  judge  to  take  a  note  of  thos 
inference  to  be  gathered  from  the  notes  is  tha 
points  were  raised,  the  Court  may  consider  the 
raised,  and  the  judge  refuse  to  take  a  note  of  i\ 
disentitled  from  relying  upon  that  point  on  the  i 
V.  Cartivright  (a). 

(a)    8  C.P.D.  139. 
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Hodges  also  wished  to  be  heard  for  the  defendant.    [An  objec-  ^-  o. 

tion  was  raised  that,  upon  preliminary  objections,  and  in  all  1886 

appeals  from  the  County  Court,  only  one  counsel  is  heard.] — On  Courtis 
an  appeal  under  the  "  Cownty  Court  Statute  1869  *'  (No.  345), 
only  one  counsel  was  heard  on  each  side ;  but  this  appeal  is  upon 
motion,  and  it  is  the  universal  practice  upon  motions,  to  hear  all 
oounsel  engaged  in  the  case.  The  practice  under  the  enactment 
in  sec.  8  of  the  Act  No.  844,  is  stated  in  Chitty  (14th  Ed.)  1525, 
to  be  the  same  as  existed  on  the  ordinary  Rule  nisi.  [Williams, 
J.  This  is  all  a  matter  of  practice.  Higinbotham,  C.J.  The 
practice  which  this  Court  approves  of  is  indicated  by  the  practice 
esiatblished  under  sec  120  of  the  "  OaurUy  Court  Statute  1869."] 
There  the  English  practice  was  ladopted.  [Higinbotham,  C.J. 
Bnt  why  should  we  foUow  the  practice  of  the  English  Court  under 
the  new  Act,  if  we  do  not  think  it  proper?]  We  have  had  to 
regulate  our  practice  by  the  English  practice  from  the  beginning. 
[Williams,  J.  That  was  not  compulsory,  we  can  start  a  new 
practice.]  It  must  be  done  by  Rule.  [Higinbotham,  C.J.  Do 
yoa  contend  that  we  cannot  do,  without  Rule,  anything  not  in 
accordance  with  the  practice  of  the  English  Courts  ?]  Yes,  unless 
we  have  a  practice  in  existence  to  the  contrary.  If  we  have  a 
practice  to  guide  us,  we  cannot  depart  from  it  without  a  Rule ; 
there  is  no  Rule  which  precludes  two  counsel  from  being  heard. 

Feb  Cxjbiam  (&).  It  is  a  safe  rule  of  practice,  except  where  the 
Court  requires  further  assistance,  that  only  one  counsel  should  be 
heard  in  applications  like  the  present.  We  think  that  this 
application  invites  us  to  disregard  the  report  of  the  judge  which 
he  has  sent  us.  The  judge  states  that  he  informed  counsel  for 
defendant,  who  rose  and  asked  him  after  verdict  to  take  a  note  of 
certain  arguments  or  questions  of  law  contained  in  a  paper,  that 
he  had  taken  notice  of  all  questions  of  law  that  had  been  raised 
daring  the  hearing.  The  statement  was  made  after  verdict.  We 
are  bound  to  give  the  fuUest  credence  to  all  statements  made  by 
the  judge  who  has,  at  our  request  and  for  our  assistance,  furnished 
U8  with  the  same.  We  will  not  listen  to  any  further  statement 
made  by  the  parties,  which  calls  in  question  the  accuracy  of  the 
(6)  Higinbotham,  C.  J.,  Williams  and  a'BscKETT,  J  J. 
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F-  c.  statement  made  by  the  judge  under  such  circumstances.    In  the 

1886         present  case,  it  would  seem  that  the  judge  treated  as  reasons  and 

C^^^s       arguments  what  counsel  deemed  to  be  questions  of  law,  and  urged 

^-  him  to  note  as  such.    The  judge  did  not  consider  them  questions 

of  law ;  he  must  be  the  judge  of  that ;  and  as  he  has  stated  that 

he  has  taken  notes  of  all  points  of  law,  that  statement  must 

bind  us. 

Hood  (with  him,  Duffy)  showed  cause — The  defendant  let  land 
to  the  plaintiff,  admittedly  for  grazing  purposes,  and  reserved  to 
himself  the  right  to  quarry,  but  there  was  an  implied  restriction 
upon  such  right,  that  he  would  do  it  in  such  a  way  as  not  to  be 
dangerous  to  plaintiff's  cattle.  To  prevent  these  quarries  from 
being  dangerous,  a  fence  must  certainly  be  erected  by  some  one, 
and  the  contention  is  that  the  obligation  lies  upon  the  defendant 
In  Oroucott  v.  WiUiarns  (c)  it  was  held  that,  in  the  absence  of 
any  stipulation  in  the  lease  as  to  fencing,  it  was  obligatory  upon 
the  party  who  made  the  quarry  or  mine  to  protect  it  in  a  reasonable 
manner.  The  maxim  ''  aic  utere  tuo  ut  alienwm,  rum  laedas"  also 
applies  :  Great  Laocey  Mvming  Coy.  v.  Glague  (d).  The  damage 
complained  of  in  the  present  case  is  that  the  plaintiff  could  not 
sub-let  the  land ;  and  there  is  evidence  given  that  the  land  was 
thereby  depreciated  in  value  to  the  extent  of  twenty-five  per  cent 
[a'BECKETT,  J.  The  lease  gives  the  lessor  a  right  to  quanry,  and 
provides  that  if,  through  the  exercise  of  that  right,  any  loss 
occurs,  then  he  is  to  compensate  the  lessee  in  a  particular  way. 
Are  you,  over  and  above  that  provision,  entitled  to  embody 
another  condition,  viz.,  that  a  corresponding  duty  to  fence  exists 
with  his  right  to  quarry  ?]  That  is  really  the  effect  of  GroucoU  v. 
WiUiams.  [Higinbotham,  C.J.  That  case  merely  decides  that 
a  party  who  opens  a  mine  and  leaves  it  unfenced,  does  so  at  his 
own  risk ;  and  if  any  cattle  fall  into  it,  he  is  liable;  but  in  this 
case  no  actual  loss  has  occurred.]  There  has  been  sufficient  proof 
of  damage.  The  compensation  clause  only  applies  where  loss 
occurs  through  the  exercise  of  lessors'  rights  in  a  proper  way,  and 
not  when  there  has  been  an  improper  negligent  exercise  of  that 
right. 

(c)  4  B.  &  S.  149;  32  L.J.  (Q.6.)  237.  {d)  4  Ap.  Ca.  115. 
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Hodges  (with  him,  Bryant)  for  tho  appellant— The  defendant  £^ 

was  under  no  obligation  to  fence  the  quarries.  He  had  a  1886 
right  under  the  lease  to  make  quarries,  and  in  that  lease  Coubtis 
it  was  distinctly  provided  that  compensation  was  to  be  made  -gl^ 
in  a  particular  way  whenever  any  loss  occurred.  The  judge 
of  the  county  court  was  misled  by  Oroucott  v.  Williams  (e)^ 
That  case  merely  enunciates  the  principle  sic  utere  tuo  ut 
alienum  non  laedas,  and  that  where  the  ownership  of  the 
soil  is  in  one  person,  and  the  ownership  of  the  minerals  in 
another,  the  one  must  so  exercise  his  right  as  not  to  injure 
the  other.  In  that  case  there  was  no  agreement  regulating 
the  matter.  It  is  contended  by  the  plaintiff  that,  with  all 
the  express  covenants  in  the  lease,  there  is  embodied  ex  necessi-* 
tate  an  implied  covenant  to  fence ;  but  if  the  plaintiff  desired  to 
have  such  a  covenant  inserted,  it  should  have  been  done  expressly; 
the  Court  should  not  depart  from  the  general  rule  of  law  which 
**  obliges  those  who  make  contracts  to  insert  in  those  contracts  all 
the  stipulations  by  which  they  intend  to  be  bound:"  Erskine  v. 
Adeane  (/).  The  parties  expressly  covenant  as  to  one  form  of 
compensation,  and  it  must  be  presumed  that  their  intention  was 
to  exclude  any  other:  eocpressio  unius  est  eocdvMo  alterius.  There 
is  also  evidence  to  show  that,  when  the  land  was  let  to  the  plain- 
tiff, there  was  already  an  open  unfenced  quarry  upon  it.  The 
parties  are  governed  by  the  terms  of  the  lease,  and  their  respec- 
tive duties  are  distinctly  defined  in  that  lease ;  this  is  the  clear 
distinction  from  the  cases  cited  by  the  other  side,  for  in  Oraucott 
▼.  Williams  the  principle  of  the  decision  is  based  upon  the  fact 
that  there  was  no  agreement  between  the  parties  at  all  which 
controlled  or  regulated  the  matter.  There  is  no  question  of 
negligence  raised,  nor  is  there  any  allegation  that  the  defendant 
has  quarried  in  an  improper  manner  ;  the  sole  question  is,  whose 
duty  is  it  to  fence  ?  [Higinbotham,  C. J.  It  is  assumed  that  the 
omission  to  fence  is  negligence.]  If  the  plaintiffs  cattle  had  fallen 
into  the  quarries,  or  some  accident  had  happened,  that  might  be 
evidence  of  negligence ;  but  no  actual  damage  of  that  nature  is 
alleged  [Williams,  J.  I  think  there  is  an  implied  agreement 
that  he  will  quarry  with  due  precaution ;  and  it  might  be  a  ques- 

(e)  4 B.  &  S.  149 ;  32L. J.  (Q.R)  237.     (/)  L.B.,  8Ch.  756;  42 L. J.  (CL)  849. 
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tion  of  fiust  for  the  jury  to  say  whether  one  of  th 
is  not  to  fence.]  The  judge  gives  his  decision  u] 
that  it  is  the  duty  of  the  defendant  to  fence;  th< 
found  that  the  quarrying  was  carried  on  in  an  im 
It  is  submitted  that,  so  long  as  quarrying  is  done 
way,  and  there  is  no  negligence,  then  there  is  i 
fence,  in  the  absence  of  an  express  covenant  to  t 
agreement  will  not  be  implied,  unless  its  absence  ] 
tract  wholly  insensible  and  contrary  to  the  unii? 
business :  Daniel  v.  Harris  (g).  The  absence  oi 
fence,  does  not  render  this  lease  insensible.  The 
an  injury  to  the  sub-lessee,  for  the  plaintiff  is  noi 
and  he  cannot  recover  in  an  action  where  he  himse 
no  actual  damage.  If  the  defendant  be  liable  at  al 
tiie  present  tenant. 

C 

The  judgment  of  the  Court  (h)  was  delive 
BOTHAH,  C.J.  This  is  an  Order  nisi  obtained 
dant  on  appeal  from  a  judgment  of  the  County  C 
favour  of  the  plaintiff,  with  damages  602.  The  pi 
defendant  for  breach  of  a  covenant  for  quiet  enjoj 
under  seal  of  land  let  by  the  defendant  to  the  plai 
of  fourteen  years.  The  plaint  and  particulars  alle( 
ground  of  complaint,  that  by  the  lease  liberty  w 
the  defendant  to  search  for,  get,  and  carry  away 
demised  premises,  and  for  that  purpose  to  sink  anc 
quarries;  and  that  he  had  been  guilty  of  negligenc 
or  otherwise  guarding  the  same  after  they  had  1 
him,  whereby  the  plaintiff  had  suffered  damage. 

The  rights  and  liabilities  of  the  parties  in  this 
upon  the  terms  of  the  reservation  in  the  lease, 
these  the  lessor  was  to  make  compensation  to  th( 
damage  occasioned  by  the  exercise  of  the  righti 
the  amount  of  compensation  was  to  be  a  proportic 
rent  reserved,  relatively  to  the  area  reserved  and 


ig)  L.R.,  10  C.P.  8;  44  L.  J.  (C.P.)  1. 


(A)    HiGINBOTHAM, 

and  a*BBCKBTT,  J  J. 
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up  and  thus  withdrawn  from  the  lessee's  occupation,  and  to  the  p-  o. 

time  during  which  such  area  should  be  so  broken  up.    This  com-  1S86 

pensation  so  ascertained  was  to  be  deducted  from  the  rent,  and  it       Courtis 
18  dear  that  it  was  intended  by  these  means  to  recoup  the  lessee         ^' 
for  the  loss  he  would  necessarily  sustain  through  the  diminished 
area  of  his  land  caused  by  the  opening  of  new  quarries. 

But  this  stipulation  did  not  provide  for  damage  arising  from 
any  other  cause.  It  did  not  relieve  the  lessor  from  the  obligation, 
springing  from  the  terms  of  the  lease,  to  conduct  his  quarrying 
operations  with  reasonable  care,  or  from  the  liability  to  damages 
for  loss  or  injury  resulting  to  the  lessee  from  the  absence  of  such 
care.  There  is  evidence  that  the  lessor  did  not  observe 
reasonable  care  in  opening  and  using  the  quarries ;  and  there  is 
also  evidence  that  the  lessee  has  suffered  damage  from  this  cause, 
through  the  depreciation  in  value  of  his  lease.  We  think,  there- 
fore, that  the  lessee  had  a  good  cause  of  action  for  negligence 
against  the  lessor. 

It  has  been  urged  that  the  learned  judge  did  not  decide  the 
case  upon  this  ground,  but  upon  the  ground  that  it  was  the  duty 
of  the  lessor^  under  the  lease,  to  fence  in  the  quarries.  It  appears 
that,  in  the  course  of  the  case,  the  judge  overruled  an  objection 
to  evidence  upon  this  ground.  But  it  does  not  appear  that  he 
did  not  decide  the  case  upon  the  ground  upon  which  we  have 
intimated  that  the  plaintiffs  claim  may  be  sustained,  namely, 
neg^gence  on  the  part  of  the  defendant  in  opening  and  using  the 
quarries.  The  judgment,  therefore,  is  not  shown  to  be  erro- 
neous. The  appeal  will  be  dismissed,  and  the  Order  discharged 
with  costs. 

Solicitors  for  appellant :  Smith  Jk  Emmerton. 
Solicitors  for  respondent :  Einerson  <k  Barrow. 

W.  H.  M. 
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^  REGINA  V.  SHUTER,  Ex  pabte  JOHNSON. 

1886  The  Justices  of  the  Peace  Act  1885,  s,  2— Limitations— Part-payment  within  six 

Oct.  7,  13.  years — Jurisdiction  qf  justices, 

JuBtioes  have  jurisdiction  under  aec.  2  of  the  **  The  Justices  qf  the  Peacs  Act 
1885"  to  entertain  a  claim  which  accrued  more  than  six  years  before,  if  there  has 
been  part-payment  or  an  acknowledgment  of  the  claim  within  the  six  years. 

Order  nisi  to  prohibit  justices  at  Lancefield  from  farther 
proceeding  upon  an  order. 

The  justices  made  an  order  against  the  defendant  Johnson,  for 
payment  of  40{.  18^.  Qd.  It  appeared  that  the  claim,  as  to^ 
362.  08.  lid.,  was  a  claim  in  respect  of  goods  sold  and  delivered 
more  than  six  years  before  the  date  of  the  complaint ;  but  the 
justices  found  as  a  fact  that  a  payment  on  account  had  been 
made  on  the  defendant's  behalf  within  six  years. 

Isaacs  showed  cause — The  form  of  procedure  adopted  by  the 
defendant  is  erroneous;  this  is  not  a  matter  for  prohibition. 
There  should  have  been  an  Order  to  quash.  The  ground  of 
objection  is  that  the  justices  had  no  jurisdiction,  which  is  & 
ground  for  quashing  their  order:  Reg.  v.  Taylor,  ex  parte 
Marr  (a).  On  the  merits  of  the  case,  the  justices  have  found  as 
a  fact  that,  though  the  claim  arose  more  than  six  years  before 
the  complaint  was  laid,  yet  there  had  been  a  part  payment  and 
au  acknowledgment  within  the  six  years,  which  prevented  the 
Statute  of  Limitations  operating  as  a  bar  to  the  claim. 

M*DermoU,  in  support  of  the  Order  nisi — It  is  submitted 
that  sec.  2  of  "TAe  Justices  of  the  Peace  Act  1885"  (No.  850), 
completely  ousts  the  jurisdiction  of  the  justices.  That  section 
provides  that  all  complaints  under  this  section  may  be  made 
within  six  years  from  the  time  when  the  cause  of  such  com- 
plaint arose  "  but  shall  not  be  made  more  than  six  years  after 
such  time."  These  last  words  were  absent  from  previous  enact- 
ments, and  their  effect  is  to  prevent  justices  entertaining  any 
claim  that  has  not  actually  accrued  within  the  six  years.  Doubt- 
less under  the  former  Acts  there  are  decisions  which  show  that 

(a)  Ante  187. 
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the  justices  had  jurisdiction  to  entertain  such  a  claim :  Reg.  v. 
Wells  (b).  But  the  intention  of  the  Legislature  was  clearly  to 
restrict  the  jurisdiction  of  the  courts  of  petty  sessions  to  simple 
cases,  and  to  take  away  any  complicated  question  dealing  with 
the  Statute  of  Limitations  and  part  payment. 

Isaacs  (by  permission  of  the  Court) — ^There  is  nothing  in  the 
new  Act  which  in  any  way  interferes  with  the  jurisdiction  of 
the  justices  where  the  debt  or  claim  has  been  acknowledged 
within  the  six  years.  In  the  old  Statute  of  Limitations  21 
Jac.  1,  c.  16,  s.  3  similar  language  was  used,  but  it  has  been  held 
in  numerous  cases  that  the  doctrine  of  part  payment  took  the 
-daim  out  of  the  statute. 

Cur.  adv.  wit. 


p.  a 

1886 

R£GINA 
V. 

Shutbb, 
Ex  parte 
Johnson. 


The  judgment  of  the  Court  (c)  was  delivered  by  HiGiN- 
30THAM,  C.J.  The  complainant  White  sued  the  defendant 
Johnson  under  Act  No.  850,  sec.  2,  to  recover  the  sum  of  40i.  188. 
^,  balance  of  account  for  goods  sold  and  delivered  The  justices 
noade  an  order  for  the  full  amount  claimed,  with  &s.  costs.  An 
Order  nisi  has  been  granted  to  prohibit  further  proceedings  on 
the  order  except  as  to  the  sum  of  42.  178.  7d  and  costs,  on  the 
ground  that,  as  to  the  sum  of  36Z.  08.  lid,  parcel  of  the  amount 
ordered  to  be  paid,  the  complaint  was  laid  after  the  expiration  of 
six  years  from  the  time  when  the  claim  to  the  said  sum  arose.  It 
appeared  that  the  cause  of  complaint  in  respect  to  goods  sold 
and  delivered,  to  the  amount  of  36{.  08.  lid,  arose  more  than  six 
years  before  the  time  of  complaint  made,  but  a  payment  of  282. 
48.  on  account  was  made  by  the  defendant's  agents  within  six 
years. 

It  has  been  contended  for  the  defendant  that  the  addition  of 
the  words,  in  the  2nd  section  of  Act  No.  850,  "  but  shall  not  be 
made  more  than  six  years  after  such  time,"  which  are  not  found 
in  sec.  51  of  «  The  Justices  of  the  Peace  Statute  1865"  (No.  267), 
has  had  the  effect  of  preventing  a  part  payment  raising  a  new 
promise,  and  bringing  the  claim  within  the  statutory  period.  We 


Oct.  18. 


(6)4W.W.  Aa'R,  L.31. 


(e)  HlOINBOTHAM,    C.J.,     WOLIAMS 

and  a'Beckett,  JJ. 
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do  not  agree  in  that  view.  In  21  Jac.  1,  c  16,  s.  3,  similar  pro- 
hibitory words,  **  but  not  after/'  are  added  in  every  case  to  the 
direction  that  the  action  shall  be  commenced  and  sued  within  the 
several  specified  times ;  but  it  has  been  always  held  that,  not- 
withstanding these  words,  a  part  payment  takes  the  case  out  of 
that  statute,  as  it  is  an  admission  that  the  residue  of  the  debt  i» 
due,  and  a  jury  may  infer  from  such  payment  a  new  promise 
to  pay  that  residue.  The  Order  nisi  will  be  dischargedf  with 
costs. 

Solicitors  for  complainant :  Hart  <b  Benjamin. 
Solicitors  for  defendant :  Lyons  <b  Turner,  for  Geake. 


F.  c.  LUCAS  V.  THE  MAYOR  &c.  OF  SOUTH  MELBOURNE. 

Oct,  13.         CotU— Rules  of  Supreme,  Court,  August  1884—C7oate— /?.  ^^Cosls  to/oUowiJU  evtui 
— Costs  of  previous  abortive  trial. 

In  Rale  3  of  "  7%«  Sules  qf  Supreme  CouH,  August  1884"  (CostB)  the  word 
"event"  means  the  conclusion  of  the  whole  matter  or  proceeding  commenciiig 
with  the  writ  of  summons  and  ending  with  final  judgment,  and  the  costs  which 
follow  the  event,  include  all  costs  legitimately  incurred  in  the  entire  action ;  that 
is  to  say,  the  costs  of  any  previous  unsuccessful  trial,  as  well  as  costs  of  the  triil 
which  lead  up  to  the  event. 

Summons  referred  to  the  Full  Court  by  Kerf erd,  J. 

This  was  a  summons  to  review  taxation.  The  plaintiff  brought 
an  action  against  the  defendants  to  recover  damages  for  injuries 
sustained  by  him  through  their  negligence.  The  case  was  tried 
before  Williams,  J.,  and  a  jury  of  twelve  ;  the  jury,  being  unable 
to  agree,  were  discharged.  At  the  following  sittings,  the  action 
was  tried  before  Kerferd,  J.,  and  a  jury  of  twelve,  when  a  verdict 
was  entered  for  the  plaintiff,  with  2501,  damages.  Upon  the 
taxation  of  costs,  the  taxing  master  allowed  the  plaintiff  the  costs 
of  the  first  trial;  the  defendant  objected  upon  the  following 
grounds : — 

"  That  the  whole  of  the  said  items  are  the  costs  of  and  occasioned  by  an  abortiTe 
tri^l  of  this  action,  such  trial  becoming  abortive  without  any  default  or  misdirec- 
tion, but  in  consequenae  of  the  jury  at  such  trial  being  unable  to  agree,  and  being 
discharged  ;  and  therefore  the  said  items  are  not  properly  chargeable  agunst  the 
said  defendants,  but  each  party  should  pay  his  own  costs." 
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The  summons  was  referred  to  the  Fall  Court  in  the  following 

form: — 

*'  In  a  case  where  the  jiiTy  are  unable  to  agree,  and  are  diacharged  by  the  judge 
witboat  having  returned  any  verdict,  and  the  cause  is  set  down  again  for  trial, 
and  the  jury  find  a  verdict :— (1).  Are  the  costs  of  the  first  attempt  at  trial  to  be 
taxed  by  the  prothonotary  as  costs  following  the  *  event,'  together  with  costs  of 
the  saoceasfnl  trial  ?  Or  (2).  Are  the  costs  only  of  the  successful  trial  to  follow 
the  event  of  that  trial,  and  the  costs  of  the  first  attempt  at  trial  to  be  in  the  dis- 
cretion of  the  judge  who  tried  the  cause  at  the  successful  trial,  and  not  to  be  taxed 
.unkfls  the  judge  shall  so  order  upon  an  application  made  to  him  to  exercise  his 
diMsretion  thereon  ?  Or  (3).  Are  the  costs  of  the  first  attempt  at  trial  thrown 
away  according  to  the  old  rule  which  obtained  on  the  common  law  side  of  the 
Court  before  the  passing  of  '<  The  Judicature  Act  1883"  ? 


F.C. 
1886 

LUOAS 
V, 

Mayor  ke.  of 

South 
Mblbourke* 


Dr.  Madden,  in  support  of  the  summons — The  Rules  made  under 
the  Act  have  not  altered  the  old  practice  as  to  the  costs  of  an  abor- 
tive trial  The  taxing  master  based  his  taxation  upon  the  words 
mr.Soi  "The  Rides  of  the  Supreme  Cawrt  August  1884,"  "  the 
costs  shall  follow  the  event/'  and  .considered  that  the  "  event" 
meant  the  actual  event  of  both  trials.  That  would  give  the  Rule 
too  wide  an  operation  altogether.  There  was  nO  intention  on  the 
part  of  the  Legislature  to  make  parties  pay  the  costs  of  an  aboi-tive 
trial,  the  practice  previously  was  just  the  contrary,  and  if  it  had 
been  intended  to  overrule  such  a  well-known  practice,  there 
would  have  been  express  words  to  that  eflFect.  [HiginbotAam, 
C.J.  The  intention  was  to  overrule  all  previous  Acts,  and  to  give 
absolute  discretion  to  the  judge.]  Certainly  the  apparent  mean- 
ing of  the  Rule  is  to  place  the  question  of  costs  in  the  discre- 
tion of  a  judge.  The  old  Rule  was  that  costs  of  the  cause  do  not 
include  the  costs  of  an  abortive  trial:  Pugh  v.  Kerr  (a).  The 
word  "tried"  means  not  only  "heard"  but  also  "concluded." 
If  a  jury  try  a  case,  and  determine  the  question,  and  the 
Court  subsequently  set  aside  that  determination  of  the  jury, 
yet,  nevertheless  that  is  a  "  determination"  in  the  full  sense  of 
the  word,  and  the  successful  party  at  the  next  trial  would 
be  entitled  to  the  costs  of  the  former  trial.  There  is 
no  reason  why  the  old  practice  should  be  departed  from  ;  there 
is  no  authority  which  establishes  the  principle  that  a  party 
should  suffer  in  a  case  where  he  has  done  nothing  amiss.  The 
question  is  wholly  unconcluded  by  authority.    In  Field  v.  Great 

(a)  8  Dowl.  218. 
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F.  0.         NarUiem  BaUway  Coy.^  (&),  which  was  an 

1886  of  former  trial,  where  a  new  trial  had 

£^|^        held  that  the  former  trial  was  one  of  th 

'^'  proceeding  which  ended  in   the  judgmen 

South        plaintiff,  and  that  therefore  he  was  entit 

that  case,  however,  it  is  especially  pointed  c 

was  not  an  ''abortive  issue;"  and  it  is  conte 

sent  case,  the  first  trial  is  an  "  abortive  is£ 

Wright  (c),  Waring  v.  Pearman  (d),  cos 

event,  unless  upon  good  cause  shown  "a 

judge  who  decides  the  second  trial  can  ha\ 

the  existence  of  ''  good  cause"  at  the  first 

means  that  the  judge  can  deprive  the  succ 

costs  of  the  trial  which  takes  place  before  hii 

there  referred  to  does  not  include  the  form< 

Hodges  (with  him,  R.  H.  Cole)  showe 
master  was  perfectly  justified  in  allowing 
of  the  former  trial.  The  old  practice  has  be 
by  the  present  rules.  The  principle  whicl 
practice  is  that  the  successful  party  is  to  I 
for  *'  good  cause"  shown,  the  judge  shall  ot 
under  the  old  practice,  it  was  considered  tl 
party  and  party,  are  given  by  the  law  ae 
person  entitled  to  them:"  Harold  v.  8m' 
the  rule  are  very  wide:  "the  costs  of 
proceedings  in  the  Court,"  will,  in  their  ( 
include  the  costs  of  the  former  trial,  inat 
"proceeding"  in  the  Court.  "The  event  is 
the  second  verdict,  and  the  costs  are  all  the 
to,  the  proceedings  leading  up  to  that  evei 
of  the  first  trial :"  Creen  v.  Wright  (/).  I 
p.  718,  it  is  suggested  that  the  present  con 
the  plaintiff  is  correct;  but  no  authorities 
North  London  Ey,  Co.  (g)  it  was  held  tt 

(6)  3  Ex.  D.  261 ;  47  L. J.  (Ex.)  662.        (<)   6  H.  I 

(c)  2  C.P.D.  364 ;  46  L. J.  (C.P.)  427.        ( /)  2  C.P, 

(d)  32  W.R,  429.  427. 

ig)  51  L. J.  (Q.B.)  241. 
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entitled  as  well  to  the  costs  of  and  incidental  to  the  abortive 
inquiry  as  to  the  costs  of  and  incidental  to  the  inquisition  which 
resulted  in  a  good  verdict.  The  intention  of  the  Legislature  was 
to  make  costs  follow  the  event,  and  to  annul  the  old  practice, 
and  create  a  new  one. 

Feb  Cijbiah  (h).  In  this  case  three  questions  have  been 
referred  to  this  Court  by  the  learned  judge.  We  answer  the 
first  question  in  the  affirmative;  we  think  that  the  costs  of  the 
former  trial  should  be  taxed  by  the  Frothonotary.  There  is  no 
substantial  distinction  between  cases  of  trials  where  the  jury 
liave  disagreed^  and  cases  where  the  jury  have  agreed,  but  their 
verdict  has  been  set  aside  for  any  reason.  In  the  latter  case, 
the  authorities  show  that,  in  r.  3  of  the  "  Evlea  of  Supreme  Cov/rt 
August  1884''  (Costs),  the  interpretation  to  be  given  to  the  word 
^  event,"  is  the  conclusion  of  the  whole  matter  or  proceeding 
oonomencing  with  the  writ  of  summons,  and  ending  with  the 
final  judgment.  That  is  the  event  of  the  trial ;  and  the  meaning 
of  the  word  ''costs,"  is  the  whole  of  the  costs  legitimately 
incurred  in  the  entire  action,  including  the  costs  of  any  previous 
unsuccessful  trial  as  well  as  the  trial  which  leads  up  to  the 
''event."  Where  the  first  trial  has  resulted  in  a  disagreement  of 
the  jury,  and  where  the  jury  have  agreed  in  the  first  trial,  but 
their  verdict  has  been  set  aside,  we  think  that,  in  both  these 
cases,  the  costs  foUow  the  event,  unless  application  be  made  to 
the  judge  at  the  trial,  and  the  judge,  for  good  cause  shown,  shall 
otherwise  order. 

We  answer  the  first  question  in  the  affirmative,  and  as  the 
whole  matter  involved  is  concluded  in  that  answer,  it  is  not 
to  deal  with  the  other  questions. 


F.  c. 

1886 

Lucas 

Matob  fta  OF 

South 
Melbourne. 


Solicitors  for  the  plaintiff:  Maddock  Js  Johnson. 
Solicitors  for  the  defendants :  GiUoU,  Croker  Jk  Snov)den. 

W,  H.  M. 
(A)  HioiKBOTHAM,  C.  J.,  WiLUAMS  and  Kbbfebd,  JJ. 
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F.  C.  Ik  THE  Arbitration  of  THE  MAYOR  fta  OF  SANDHURST  Ain>  THE 

^  BBNDIGO  GAS  COMPANY. 

Oct,  13, 14.       ArUtrcUiwi — DisqualificcUion  of  arbitrator  by  reason  qf  interest —  Waiver  oft^edm 

^Act  24  Vict.^  No.  102,  m.  28,  66,  and  (H—**  Terms  and  CondUims"- 

**Price." 

In  an  arbitration  oonoeming  the  price  of  gas  to  be  supplied  by  a  gas  company  to 
a  municipal  council,  a  ratepayer  and  consumer  of  gas  supplied  by  bucIi  oompsny 
is  disqualified  from  acting  as  arbitrator. 

When  an  objection  is  taken  to  an  arbitrator  on  the  ground  that  he  is  an 
interested  party,  it  is  his  duty,  if  the  objection  be  good,  to  retire;  but  if  he  con- 
tinue to  sit  and  determine  the  matter  in  dispute,  the  party  objecting  does  not 
waire  his  objection  by  entering  into  his  defence  and  endeavouring  to  obtain  in 
award  in  hi^  favour. 

SenibUf  that  in  sees.  66  and  67  of  Act  24  Vict,  No.  102,  the  price  of  gas  is  in- 
eluded  in  the  words  'terms  and  conditions,'  whi<^  the  parties  therein  mentioned 
have  a  right  to  refer  to  arbitration. 

Motion  referred  to  the  Full  Court  by  Holroyd,  J; 

The  motion  was  to  set  aside  an  award  of  Qraham  Webster,  the 
sole  arbitrator  appointed  by  the  mayor^  councillors,  and  citizens 
of  Sandhurst^  in  an  arbitration  between  that  corporation  and 
the  Bendigo  Qbs  Company.  The  Bendigo  Gas  Company  bad 
supplied  the  City  Council  of  Sandhurst  with  gas  under  a  written 
contract  which  expired  in  1878 ;  from  that  date  until  1885,  gas 
was  supplied  at  the  same  rates  as  under  the  previous  agreement 
In  November  1885,  the  city  council  offered  to  enter  into  another 
agreement  similar  to  the  former  one.  This  offer  was  refused. 
Thereupon  the  city  council  wrote  to  the  company  stating  their 
intention  of  proceeding  to  arbitration  under  and  by  virtue  of  sec 
67  of  Act  24  Vict.,  No.  102,  and  appointing  Graham  Webster  as 
their  arbitrator.  The  company  protested  against  these  proceed- 
ings, contending  that  no  dispute  or  difference  had  arisen  between 
the  parties,  within  the  meaning  of  the  provisions  of  the  above 
Act.  The  council  then  appointed  Mr.  Webster  as  sole  arbitrator, 
and  the  arbitration  was  duly  held.  The  company  appeared  at 
the  hearing,  and  objected  that  the  arbitrator  had  no  jurisdiction 
to  entertain  the  arbitration,  inasmuch  as  no  dispute  or  difference 
had  arisen  between  the  parties  respecting  any  'terms  or  con- 
ditions,' and  also  protested  against  Mr.  Webster  being  arbitrator, 
as  he  was  a  gas  consumer  and  a  ratepayer  of  the  city  of  Sand- 
hurst, and,  consequently,  an  interested  person.     The  company. 
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however,  attended  the  whole  proceedings,  and  examined  witnesses.  f^ 

The  arbitrator  made  an  award  to  the  effect  that  a  dispute  had  1886- 

arisen  between  the  council  and  company  respecting  the  terms         J^ 
and  conditions  upon  which  the  company  should  supply  gas  to   ^o^^^^' 
the  council,  such  dispute  being  as  to  the  price  at  which  the  gas  and 

should  be  supplied;  also  that  the  company  should,  after  QasGot. 
publication  of  the  award,  supply  gas  to  the  corporation  at  a 
certain  price  per  thousand  feet,  and  that  the  company  should 
allow  to  the  council  a  rebate  or  discount  at  the  rate  of  10  per 
cent  upon  such  price;  and  that  the  council  should  pay  such 
price  and  accept  such  discount.  This  award  was  made  a  Rule  of 
Court,  and  the  Bendigo  Qas  Company  now  moved  to  set  aside 
the  Rule,  on  the  grounds : — That  the  arbitrator  was,  at  the  time 
of  his  appointment  and  of  making  the  award,  a  consumer  of  gas 
sapplied  by  the  Bendigo  Gas  Company,  and  also  a  ratepayer  of 
the  City  of  Sandhurst,  and  not  an  indifferent  person,  and  there- 
fore not  competent  to  act  as  such  arbitrator;  that  he  had  no 
power  to  enter  upon  such  arbitration  or  to  make  such  award,  as 
no  difference  or  dispute  within  the  meaning  of  sec.  67  of  the  Act 
had  arisen  between  the  said  parties ;  and  that  the  question  as  to 
what  price  the  said  council  should  pay  to  the  company,  as  con- 
sumers of  gas  was  not  a  subject  for  arbitration  under  the  said 
Act. 

Heha  and  Box,  in  support  of  the  motion — The  arbitration 
was  held  under  and  by  virtue  of  the  powers  given  by  sec.  67 
of  Act  No.  102  (a).  The  award  makes  no  reference  what- 
ever to  any  "terms  and  conditions,"  but  merely  names  a 
"price"  at  which  the  company  is  to  supply  gas  to  the 
municipal  corporation.  "Price"  cannot  be  included  in  the 
words  "terms  and  conditions."  Those  words  are  governed 
by  the  Act  in  .which  they  occur.  Sec.  66,  giving  the  corpora- 
tion power  to  purchase  the  works  of  the  company,  provides 

(a)  Sec.  67.  *'The  company  shaU,  if  arise    between   them   respecting   such 

thereunto  required,  supply  gas  to  the  terms  and  conditions  .  ,  .  such  difference 

nid  municipal  council  on  such  terms  or  dispute  shall  be  determined  in  the 

u>d  conditions  as  shall  be  agreed  upon  mode  mentioned  in  the  last  preceding 

between  such  council  and  the  company ;  section. " 
"Vkd  if  any  difference  or  dispute  shall 
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for  arbitration  if  any  difference 
condition,  or  as  to  the  amount  of 
that  the  price  was  not  intended  to 
'  ^'   tions.    Where  there  has  been  a  ( 

1ST 

terms  or  conditions,  or  as  to  the  n 
then  the  arbitrator  has  jurisdictioi 
matters  in  dispute.  The  '*  price"  < 
Act,  except  as  to  limiting  the  con 
the  maximum  charge  they  can  ma 
supply  gas  to  the  municipal  corpo 
price  under  508.  per  thousand ;  on 
to  make  the  corporation  take  the 
dispute  or  difference  as  to  any  "  te 
no  dispute  as  to  any  existing  agre 
the  award  purports  to  deal  with  a 
and  should  be  set  aside.  There  is  n 
by  this  award.  Sec.  66  refers  to  * 
the  terms  of  some  existing  agre( 
refer  to  the  mode  of  lighting  or  la; 
like  that,  but  "price"  is  something 
power  given  in  the  Act  to  make  ai 
which  the  gas  is  to  be  supplied,  tl 
pute  or  difference"  respecting  ai 
the  municipal  corporation  objec 
is  in  its  own  hands,  and  it  i 
Then  the  arbitrator  has  fixed  tl 
There  is  no  limit  named  as  to  whc 
the  price  may  be  altered.  There 
this  subject,  and,  as  the  arbitratoi 
time,  the  award  must  be  varied, 
so  many  circumstances  that  it  mi 
it  would  be  grossly  unfair  to  the 
reservedly  to  supply  gas  at  a  ce 
is  also  a  fatal  objection  to  the  i 
arbitrator  was  not  an  "  indifferen 
and  consequently  was  directly 
municipal  corporation  should  not 
gas.     He  was  also  a  consumer  of 
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The  extent  of  an  arbitrator's  interest  does  not  affect  the  principle 
that  has  been  laid  down  frequently,  that  the  interest  of  an 
arbitrator  or  judge  in  the  subject  matter  in  dispute,  is  a  dis- 
qualification :  Beg.  v.  CommissioTiers  of  Essex  (&) ;  MoUoy  v. 
ffttrm  (c);  Beg.  v.  MiUedge  (d), 

Hodges  and  Leon  showed  cause  —  The  award  does  refer 
to  "terms  and  conditions"  in  dispute  between  the  parties. 
The  main  contention  has  been  that  the  word  ''price"  is  not 
included  in  "  terms  and  conditions."  The  price  is  always  one  of 
the  most  important  elements  in  the  "  terms  and  conditions,"  and 
in  ordinary  parlance,  is  assuredly  therein  included ;  nor  is  there 
anything  in  the  sections  referred  to  which  tends  to  exclude  it. 
Sees.  28  and  66  show  unmistakeably  that  price  is  included  in  the 
words  ''terms  and  conditions."  The  whole  intention  of  the  Act 
was  to  give  some  privilege  to  the  corporation,  in  consideration 
of  its  having  to  allow  the  company  to  break  up  the  streets.  The 
corporation  was  bound  also  to  light  the  streets,  and  it  was  the 
intention  of  the  Legislature  to  give  power  to  come  to  some 
definite  agreement  as  to  the  price  at  which  the  gas  was  to  be 
sapplied,  otherwise  the  corporation  would  be  entirely  at  the 
mercy  of  the  company.  It  has  been  admitted  that  an  individual 
consumer  could  make  an  agreement  as  to  price,  and  it  is  submitted 
that  it  is  unreasonable  to  contend  that  the  coi*poration,  which 
really  should  be  entitled  to  greater  privileges,  is  to  be  denied  the 
ordinary  rights  of  an  individual.  Then  it  has  been  suggested 
that  this  award  fixes  the  price  of  gas  for  all  time ;  but 
it  is  submitted  on  the  other  hand,  that,  as  soon  as 
circumstances  arise  which  control  the  supply  of  gas,  and 
make  an  apparent  difference  in  the  price  of  such  supply, 
then  a  fresh  arbitration  may  be  held,  and  a  new  measure  fixed. 
There  is  nothing  in  the  Act  which  limits  the  parties  to  one 
arbitration.  The  "  dispute"  decided  in  the  award,  is  the  price 
now  to  be  charged,  and  the  award  does  not  bind  the  parties  for 
ever.    As  to  the  third  objection,  there  is  no  doubt  as  to  the 
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[h)  14  Q.B.D.  661 ;  64  LJ.  (M.C.) 
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^•o-  principle  of  law  which  disqualifies  a  person  from  exercising 

1888         judicial  functions  in  any  matter  in  which  he  has  a  pecuniary 
y^         interest,  howsoever  small  it  may  be.      However,  in  this  present 
^^^mubst'   ^^^®'    ^^    ^   submitted  that   the   objection   has   been  waived. 
and  The  company  appeared  and  took  the  objection  that  the  arli- 

Gas  Cot.  trator  was  an  interested  person ;  if  satisfied  of  that  fact,  the  com- 
pany should  have  taken  no  further  part  in  the  proceedings.  The 
whole  conduct  of  the  company  amounts  to  a  waiver.  A  protest 
was  made  by  them  in  the  first  instance  to  the  effect  that  they 
would  take  no  part  in  the  arbitration;  but  no  objection  was  then 
raised  as  to  the  qualification  of  Mr.  Webster ;  some  months  after- 
wards the  arbitration  took  place,  and  the  objection  was  thea 
raised  for  the  first  time ;  even  then,  the  company  took  active  part 
in  the  proceedings,  cross-examined  witnesses,  and  took  its  chance 
of  the  arbitrator  making  a  favourable  award.  This  is  a  complete 
waiver  of  what  was  in  the  first  instance  a  valid  objection ;  Elliot 
V.  South  Devon  Railway  Coy.  (e).  There  is  no  doubt  that  the 
parties  can  consent  to  waive  an  objection  of  this  nature,  and 
there  is  no  doubt  that  such  an  objection  can  be  waived  by  the 
conduct  of  the  parties :  Be  Clov4;  and  ihe  Metropolitan  BaHway 
Coy.  if). 

Helm,  in  reply — There  is  nothing  in  the  Act  which  gives  the 
corporation  any  privilege  as  to  the  rate  or  price  of  the  supply  of 
the  gas  consumed  by  them,  beyond  that  which  an  ordinary 
individual  possesses ;  and  there  is  no  power  given  to  an  individual 
to  go  to  arbitration  on  the  question  of  the  price  of  gas.  Then  it 
must  be  observed  that  there  is  no  reciprocity  in  the  terms 
of  the  award;  the  company  is  bound  to  supply  the  gas 
to  the  corporation  at  a  certain  fixed  price,  but  the  cor- 
poration is  not  compelled  to  take  the  gas  from  the  company. 
There  is  no  actual  right  given  to  the  corporation  to  get  gas  at  a 
lower  rate  than  the  individual  consumer  has  to  pay.  The  conduct 
of  the  company  was  perfectly  justifiable.  They  first  objected  to 
the  whole  proceedings,  and,  when  the  proceedings  were  continued 
in  spite  of  that  protest,  they  raised  the  objection  as  to  the  qualifi- 
cation of  the  arbitrator.  Doubtless  this  objection  could  be  waived, 
but  it  was  never  waived  in  the  present  case.  The  psurty  objecting 

(e)  2  De  Gez  &  S.  17.  (/)  46  L.T.  (N.S.)  141. 
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has  every  right  to  stay  and  protect  his  interests  if  the  court  con- 
tinue to  sit  in  defiance  or  in  spite  of  the  objection.  When  once 
the  objection  has  been  taken,  it  is  the  duty  of  the  arbitrator  or 
judge  to  withdraw :  Molloy  v.  Ov/an  (g).  The  objection  is  not 
waived  by  attending  the  proceedings  and  cross-examining  wit- 
nesses :  Ringland  v.  Lovmdes  (h).  [Williams,  J.  That  case  can 
be  distinguished  on  the^ground  that  the  objection  taken  there  was 
as  to  the  arbitrator's  authority.  If  there  was  no  authority,  no 
amount  of  waiver  could  cure  that  defect.]  Although  the  point  is 
not  expressly  decided,  yet  the  facts  of  the  cases  show  that  the 
principle  laid  dovm  in  EUiot  v.  South  Devon  Ry,  Coy,  (j)  is  no 
longer  law.  In  Beg.  v.  Milledge  (k),  Reg.  v.  Meyer  (Q,  Reg.  v. 
ForTTunt^  (m),  the  facts  show  that  the  parties  who  took  the 
objection  as  to  qualification  entered  into  their  defence,  and 
apparently  conducted  the  whole  proceedings  to  an  end;  and 
yet  in  none  of  these  cases  was  it  held  that  there  had  been  a 
waiver. 
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Hodges  (by  permission  of  the  Court) — The  cases  cited  by  the 
other  side  do  not  decide  the  question  of  waiver  at  all ;  in  fact  the 
point  was  never  taken  in  the  Court  of  Appeal,  so  that  these  cases 
cannot  be  said  to  overrule  Elliot  v.  South  Devon  Ry.  Coy.  It 
most  be  noticed  also  in  these  cases  that  the  bench  of  magistrates 
was  composed  of  a  sufficient  number  to  adjudicate  upon  the.  cases 
without  the  assistance  of  the  disqualified  magistrates,  so  that  the 
parties  were  obliged  to  attend  and  conduct  the  proceedings  to  an 
end,  for  it  might  well  have  been  that  the  magistrates  who  were 
objected  to  never  took  part  in  the  proceedings ;  in  which  event 
the  parties  would  have  been  bound  by  the  finding  of  the  other 
magistrates. 


Per  Curiam  (n).    In  this  case  two  objections  have  been  relied 
on  for  the  purpose  of  showing  that  this  award  is  invalid.    The 
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F.c.  main  question  appears  to  be  a  dispute  between  the  parties  rela- 

1886  tive  to  the  rights  of  the  City  Council  of  Sandhurst  as  against  the 

^7e         Bendigo  Gas  Company.    The  city  council  claim  to  be  entitled  to 

Mayor  Ac.  op  jji^yg  referred  to  arbitration  any  dispute  arising  between  itself 

and  and  the  company  with  reference  to  the  price  of  gas  supplied  by 

Gas  Coy.       the  company  to  the  city  corporation.    We  are  of  opinion  that  the 

council  was  entitled  to  have  that  question  raised  and  determined 

in  the  manner  provided  by  the  company's  Act — namely^  by 

arbitration  in  the  mode  provided  by  that  Act. 

That  view  is  supported  by  the  express  general  intention  of  the 
Act,  and  by  the  terms  of  sea  67.  The  Act  was  passed  in  1860 
for  the  convenience  and  advantage  of  the  inhabitants  of  Sand* 
hurst.  By  the  Act  power  is  given  to  the  company  to  establish 
and  construct  gas  works  and  do  all  acts  and  things  necessary  to 
supply  the  inhabitants  within  the  limits  of  the  district  referred 
to  in  the  Act.  The  gas  is  to  be  supplied  on  such  terms  as  maybe 
agreed  upon  between  the  compauy  and  persons  or  corporations. 
With  respect  to  individual  inhabitants,  there  is  no  provision  as  to 
price,  except  by  sec.  60,  which  provides  that  the  company  shall 
not  receive  more  than  a  certain  amount  of  profits.  So  far  as 
each  individual  is  concerned,  it  remains  a  matter  of  arrangement 
between  the  company  and  each  consumer.  If  an  agreement 
cannot  be  arrived  at,  or  if  its  continuance  is  not  assented  to  by 
both  parties,  and  it  comes  to  an  end,  the  consumer  has  to  supply 
himself  with  light  as  best  he  can. 

But  there  are  other  sections  which  place  the  municipal  council 
in  a  different  position  from  other  consumers.  Sea  66  empowers 
the  municipal  council  to  purchase  the  works  of  the  company  on 
such  terms  and  conditions  as  may  be  agreed  upon,  or  shall  be 
settled  under  the  "  Companies*  Clauaes  Consolidation  Act  184«5  ** 
(8  Vict.,  c.  16).  Sec.  67  provides  that  the  company  shall  supply  gas 
to  the  municipal  council  if  thereunto  required.  The  company  is  not 
bound  to  supply  gas  to  individual  consumers,  but  it  is  bound  to 
supply  gas  to  the  municipal  council  on  such  terms  and  condi- 
tions as  may  be  agreed  upon  between  the  council  and  the  com- 
pany. The  section  also  provides  that  if  any  difference  or  dispute 
shall  arise  between  them  respecting  such  terms  and  conditions,  or 
respecting  the  meaning  of  any  written  contract  between  them. 
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such  difference  or  dispute  shall  be  determined  in  the  mode  men- 
tioned in  the  last  preceding  section. 

It  was  objected  for  the  company  that  the  expression  "  terms 
and  conditions"  in  that  section  do  not  include  the  price  of  gas 
supplied.  But  price  is  the  most  important  of  all  the  terms  on 
which  the  gas  is  to  be  supplied  to  the  council.  By  sec.  67  the 
council  can  compel  the  company  to  supply  gas,  and  if  they  agree 
as  to  the  price,  well  and  good.  If  they  cannot  agree,  the  company 
must  supply  the  gas,  and  the  municipal  council  can  have  the  price 
as  well  as  the  other  terms  and  conditions  of  the  agreement  re- 
ferred to  arbitration.  Protection  is  given  by  the  Act  to  the  com- 
pany, which  is  not  compelled  to  furnish  a  supply  of  gas  beyond 
thirty  yards  from  the  company's  mains. 

It  is  clear,  however,  that  the  arbitrator,  in  dealing  with  the 
question  ^f  price,  ought  to  have  gone  beyond  the  decision  arrived 
at  by  him  in  the  present  case.  The  award  does  not,  upon  the  face 
of  it,  decide  for  what  length  of  time  the  gas  is  to  be  supplied  at 
the  price  fixed  therein.  We  think  that  the  time  for  which  the 
price  therein  named  is  to  remain  the  price  to  be  paid  by  the 
council  for  the  gas  supplied  to  them  by  the  company,  is  a  matter 
which  may  be  the  subject  of  agreement,  and  therefore  may  be 
subject  to  a  difference  or  dispute ;  and,  if  subject  to  a  difference 
or  dispute,  it  is  a  matter  to  be  determined  by  arbitration.  In  the 
present  case  there  appears  to  have  been  a  difference  between  the 
parties,  for  as  soon  as  the  council  gave  notice  that  the  existing 
arrangements  would  be  brought  to  an  end,  they  also  forwarded  a 
proposal  for  the  supply  of  gas  for  a  further  term  of  three  years ; 
now  that  proposal  not  being  accepted  by  the  company,  there  is 
reason  to  conclude  that  the  whole  terms  of  that  proposal  became 
matters  of  difference  between  the  parties,  and  being  matters  of 
difference,  they  ought  to  have  been  decided  by  the  arbitrator.  It 
may  be  that  the  arbitrator  intended  to  decide  that  the  price 
should  be  liable  to  be  changed  at  any  time  under  ordinary 
circumstances ;  but  though  that  may  have  been  his  intention,  it 
has  not  been  so  expressed.  The  award  should  state  that  the 
price  therein  named  should  be  paid  from  time  to  time,  so  long 
as  the  parties  were  willing  to  continue  such  arrangement,  or 
until  it  was  altered  by  subsequent  agreement  or  arbitration. 

V.L.R.,  Vol.  XII.  WW 
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The  award,  for  these  reasons,  is  had,  and  should  he  sent  back  for 
correction. 

There  is,  however,  one  ground  upon  which  the  award  cannot  be 
defended,  and  on  which  it  is  altogether  bad,  and  that  is,  that  the 
arbitrator  was  an  interested  party.  We  have  deemed  it  right  to 
give  the  opinion  of  the  Court  upon  the  meaning  of  the  Act 
of  Parliament,  which  was  the  real  matter  in  dispute  between  the 
parties,  but  our  judgment  is  founded  upon  the  question  of  the 
disqualification  of  the  arbitrator.  The  arbitrator  was,  prior  to  his 
appointment  and  at  the  time  of  the  arbitration,  an  interested 
person,  both  from  his  position  as  a  ratepayer  as  well  as  from  the 
fact  that  he  was  a  consumer  of  gas.  It  is  a  principle  of  law 
that  no  man  should  be  a  judge  in  his  own  cause,  or  in  any  matter 
in  which  he  has  a  pecuniary  or  other  interest.  This  principle  is 
well  established,  and  it  is  one  to  which  this  Court  will  always  give 
effect,  and  which  it  will  not  permit  to  be  lightly  set  aside. 
In  the  present  case  the  objection  is  good  and  sufficient,  and  Mr. 
Webster  was  disqualified  from  sitting  as  arbitrator  and  making 
this  award. 

It  has  been  argued,  however,  that  this  objection,  although  taken 
at  the  time,  has  been  waived  ;  and  there  can  be  no  doubt  that 
both  at  common  law  and  under  the  former  practice  in  equity,  an 
objection  of  this  nature  may  be  waived  by  the  parties  either 
expressly  or  impliedly  consenting  to  such  interested  arbitrator 
or  judge  hearing  the  matters  in  dispute.  It  is  our  opinion 
that  there  has  been  no  waiver  here,  and  the  cases  of 
Reg,  V.  Milledge  (o),  Reg.  v.  Meyer  (p),  Reg,  v.  Justices 
of  Gh'eat  Yarmouth  (q),  show  that  the  argument  urged  by 
counsel  on  behalf  of  the  corporation  cannot  be  supported. 
In  those  cases  above  cited,  members  of  the  bench  of  justices 
were  interested  in  the  subject  matter  in  dispute,  and  in  all 
of  them  we  think  it  must  be  inferred  from  the  reports 
thereof,  that,  after  the  objection  was  taken,  the  parties  remained 
and  endeavoured  to  establish  their  case ;  and  if  that  be  so,  those 
oases  present  a  state  of  circumstances  analogous  to  the  present, 
and  they  show  that  the  mere  fact  of  a  party  continuing  to  en- 


(0)  4  Q.B.D.  332;  48  L.J.  (M.C.)  139. 


iq)  8  Q.B.D.  526;  51  L.  J.  (M.C.)  39. 


ip)  1  Q.B.D.  173. 
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his  defence  after  he  has  lodged  a  complaint 
for   being    an   interested   person,  does    not 

of   his    protest.      It   is   the   duty   of  the 

or  judge,  when  he  is  objected  to  upon  this 
^he  objection  assumes  that  he  is  interested, 
3e  good,  he  ought  immediately  to  retire, 
idge  throws  any  doubt  as  to  whether  the 
?^hether  the  interest  is  sufficient  to  disqualify 
)bjector  to  remain  and  try  to  defend  his  case. 

ought  to  prevail  at  all,  ought  to  prevail 
not  unreasonable  for  the  objector  to  remain 
avour  to  establish  his  defence.  The  conduct 
le  present  case  did  not  operate  as  a  waiver, 
ebster  did  not  yield  to  the  objection,  and 
nain  and  defend  their  rights.    We  think  that 

and  must  prevail.  The  motion  to  set  aside 
owed  with  costs. 

)rporation :  M,  P  Fox,  for  Mottram  <b  Hyett, 

s  Company:  Wiseivould,  GibbsJk  Wisewould, 

W.  H.  M. 


MARY  LOUISE  THONEMAN. 

■S.    37  (t) — Act  of  insolvency— Deed  of  alignment— 
^Tustee  to  pay  preferential  claims  **8o/ar  as  he  shaU 


tor  the  benefit  of  creditors,  which  provides  that  the 
and  discharge  in  f uU,  so  far  as  he  or  they  shaU  deem 
as  would  have  been  preferential  claims  if  the  estate 
1  sequestrated— empowers  the  trustee  to  pay  certain 
others  not  at  all,  at  his  discretion,  and  is  not,  therefore, 
generally,  so  as  to  be  an  act  of  insolvency. 
%  deed  of  assignment  to  trustees  for  creditors  where 
in  insolvency  under   the   Act,  any   claim   can    be 


led  on  behalf  of  Thomas  Campbell  for  the 
estate  of  Mary  Louise  Thoneman. 

WW2 
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TH,  The  petition  stated  that  the  debt  due 
—  supply  of  butcher  s  meat,  for  which  the 
bills,  and,  when  payment  of  them  wi 
Campbell  an  order  for  payment  thereof  ( 
under  which  she  had  an  interest;  bu 
payment.  She  called  a  meeting  of  hei 
meeting  (the  petitioner  not  being  one  c 
deed  of  assignment  of  her  property ;  w 
then  petitioned,  alleging,  as  the  act  of  i 
of  the  deed  for  the  benefit  of  the  cre( 
taken,  on  behalf  of  the  respondent,  thai 
to  the  petitioner,  inasmuch  as  she  made  i 
of  her  interest  under  the  Will  of  her  late  hi 
on  the  bills  falling  due,in  satisfaction  of  tl 
of  assignment  was  executed  with  his  a 
The  deed  of  assignment — made  in  Februi 
Louise  Thoneman,  thereinafter  called  tl 
part,  Henry  William  Danby,  thereinafter 
second  part,  and  the  several  firms  and  pe 
mentioned  in  the  first  column  of  the  seco 
written,  and  all  other  (if  any)  the  creditc 
third  part — recited  that 

**  Whereas  the  said  assignor  is  indebted  to  the  s( 
names  are  mentioned  and  appear  in  the  first  colui 
(being  to  the  best  of  her  belief  all  her  creditors)  in 
set  forth  in  such  schedule,  and  being  unable  to  pay 
agreed  that  she  shall  convey  and  assign  her  estate 
ever  and  wheresoever  unto  the  said  trustee  in  man 
after  appearing  and  expressed,  and  that  the  parties 
release  the  said  assignor  from  the  said  debts  in 
Now  this  indenture  witnesseth  that,  in  pursuanc 
consideration  of  the  premises  and  of  the  release  ti 
contained,  the  said  assignor  doth  hereby  grant  an 
all  and  singular  the  stock-in-tnule  chattels  prope 
choses  in  action  rights  and  things  meutione<l  spec 
schedule  hereunder  written  and  also  all  other  (if  an 
and  property  and  effects  whatsoever  and  wheresoe 
assignor  or  of  or  to  which  she  or  any  person  or  pe 
possessed  or  entitled  for  any  estate  or  interest  ] 
reversion  expectancy  or  otherwise  howsoever  Ac. 
version  and  in  the  first  place  to  pay  and  discharge 
deed  and  then  the  commission  of  tiie  trustees,  an 
discharge  in  full  so  far  as  he  or  they  Bliall_deem  p 
other  claims  as  would  have  been  preferential  cli 
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Assignor  had  been  sequestrated  in  insolvency  instead  of  hereby  assigned,  and  in 
the  next  place  (subject  nevertheless  to  any  other  provisions  herein  contained)  to 
pay  and  divide  the  residue  then  remaining  of  the  said  monies  to  and  amongst  the 
several  firms  and  persons  parties  of  the  third  part  (except  those  of  them  if  any 
who  shall  be  paid  in  full  as  aforesaid)  rateably  and  in  proportion  to  the  amount 
owing  to  them  respectively  without  any  priority  or  preference,  and  in  case  any 
surplus  remains  after  all  such  payments  as  aforesaid  and  of  all  the  creditors  in 
fall,  shall  pay  over  such  surplus  to  the  said  assignor." 


MOLESWORTH. 
A.aJ. 

18S6 

In  re 
Thonemik. 


a'Bechett  and  Woolfy  for  the  petitioning  creditor,  moved  the 
Order  absolute.  Evidence  for  the  petitioner  was  then  ^iven,  and 
he  himself  said  he  attended  the  meetings  at  which  the  deed  of 
assignment  was  discussed  and  signed,  though  he  did  not  agree 
to  it,  but  said  he  would  have  nothing  to  do  with  it 

Topp,  for  the  respondent,  at  the  close  of  the  petitioners  case 
objected  that  to  constitute  this  deed  a  deed  for  the  benefit  of 
creditors  generally,  there  must  be  no  power  whatever  given  by  it 
of  preferring  one  creditor  to  another  :  Re  Derham  (a);  Re  Hdslam 
(6);  Re  Wiedenian  (c).  But  this  deed  does  give  such  a  power;  for  it 
precisely  repeats  the  words  objected  to  in  Re  Thovuts  and  Coivie  (d). 
There  is  then  a  discretion  given  to  the  trustees  to  pay  some  pre- 
ferential claims  before  othei*s,  so  far  &s  the}'  shall  think  proper. 
But  sec.  118  of  the  "Insolvency  Statute  1871"  (No.  379)  shows 
that  all  preferential  claims  are  to  be  paid  in  full,  and,  if  not  paid 
in  full,  they  are  to  be  paid  equally.  The  benefit  of  that  section 
is  taken  away  by  this  deed  which  enables  the  trustees  to  pay 
some  in  full,  and  others  hot.  The  tinists  for  distribution  in  a 
deed  of  assignment  must  be  precisely  the  same  as  for  distribution 
if  the  estate  were  thrown  into  the  Court  of  Insolvency.  As  the 
deed  is  not  for  the  benefit  of  creditors  generally,  it  is  not  an  act 
of  insolvency. 


a'Beckett  contra — A  deed  of  assignment,  which  enables  the 
trustee  thereof  to  recognise  a  claim  as  preferential  which  the 
^'Insolvency  Statute  1871"  (No.  379),  recognises  as  such,  is  not 
bad ;  and  all  that  this  deed  does  is  to  enable  the  trustee  to  recog- 
nise as  a  preferential  claim  that  which  the  law  recognises  as  such 


(a)  AnU  Vol.  I.,  I.  2. 
{h)  Ante  Vol.  m.,  I.   10. 


(c)  Ante  Vol.  V.,  I.  32. 
(rf)  Ante  Vol.  IX.,  I.  2. 
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[V.UR, 


1886 

In  re 
Tkoneman. 


MOLEswoRTH,    Under  a  sequestration  of  the  estate. :    In  Re  TkoTnaa  and  Come 

A.C.J.  ^ 

(e)  the  deed  differed  most  materially  from  the  present  deed, 
and  did  not  merely  ref^  to  a  preference  in  insolvency,  but  pro- 
vided for  the  trustees  judging  what  claims  were  to  be  paid  in 
full,  and  what  were  not.  But,  in  this  case,  it  is  to  pay  and  dis- 
charge in  full,  so  far  as  they  shall  think  fit,  all  such  claims  as 
would  have  been  preferential  if  the  estate  had  been  sequestrated. 
It  is  not  to  pay  in  full,  or  so  far  as  they  shall  think  fit ;  they 
must  pay  in  full,  but  are  to  decide  if  they  are  preferential  claims, 
and  whether  they  ought  to  be  paid.  The  words  "  so  far  as  they 
shall  deem  proper"  are  mere  surplusage. 

Cur,  adv.  wXt. 


March  4.  MoLESWORTH,  A. C.J.     This  was  an  application  for  an  Order  in 

insolvency,  the  basis  of  the  application  being  the  alleged 
insolvent's  assignment  for  the  benefit  of  all  her  creditors.  An 
objection  was  taken,  upon  an  examination  of  the  deed  of  assign- 
ment, that  it  was  not  an  assignment  for  the  benefit  of  all 
creditors.  It  is  a  printed  form,  and  seems  to  have  been  deemed 
to  be  correct.  But  it  contains  a  peculiar  provision  that  the 
trustees,  in  administering  the  trusts,  should  "  pay  and  discharge 
in  full  so  far  as  he  or  they  shall  deem  proper  all  such  rent  wages 
and  other  claims  as  would  have  been  preferential  claims  if  the 
estate  of  the  said  assignor  had  been  sequestrated." 

I  think  there  is  a  great  deal  of  difficulty  in  that  the  pre- 
ferential creditors  in  insolveucy  are  like  any  other  creditor,  out 
of  Insolvency — not  to  be  paid  in  priority;  it  is  only  the 
''Insolvency  Statute  1871"  (No.  379)  that  gives  them  a  preference. 
I  do  not  say  that  the  thing  cannot  be  done  by  a  deed  binding 
the  executing  creditors;  but  it  is  obvious  that,  in  the  event  of 
preferential  creditors  exhausting,  it  would  take  all  the  funds, 
and  there  would  be  nothing  for  the  other  creditors.  So  that,  in 
that  sense,  it  would  not  be  a  provision  for  all  creditora. 

Getting  over  that  difficulty,  however,  there  is  something  which 

brings  it  within  the  authorities  cited.     There  is  a  provision  for 

payment  of  costs  and  commission,  &c.,  "in  the  next  place  to  pay 

and  discharge  in  full  so  far  as  he  or  they  shall  deem  proper,  all 

(e)  Ante  Vol.  IX.,  I.  2. 
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such  renfc,  wages,  and  other  claims  as  would  have  been  preferential 
claims  if  the  estate  of  the  said  assignor  had  been  sequestrated  in 
insolvency  instead  of  being  hereby  assigned."  Be  Thomas  and 
Gotvie  (/)  was  referred  to.    That  case  was  much  stronger. 

I  think,  on  the  language  of  this  document,  that  it  is  intended 
to  give  the  trustees  a  discretion  as  to  the  extent  they  would 
recognise  preferential  claims,  and  whether  they  would  pay  them  in 
fall  or  not.  That  is  not  an  assignment  for  the  benefit  of  all  creditors. 
I  think  therefore  that  this  deed  is  not,  under  the  provisions  of 
the  "  Insolvency  Statute  1871"  (No.  379),  a  deed  for  the  benefit 
of  all  creditors ;  and  therefore  I  think  it  is  not  a  ground  for 
making  the  respondent  insolvent,  and  I  am  not  prepared  to  make 
such  an  Order. 

As  to  costs.  This  particular  objection  was  not  taken  in  the 
objections.  It  has  been  brought  in  some  degree  by  surprise,  and 
after  a  good  deal  of  expense  incurred  as  to  the  other  objections  ; 
so  I  will  discharge  the  Order  nisi  without  costs. 


MOLESWOBTH, 
A.C.J. 


1S86 

In  re 
Thonemak. 


From  this  decision,  the  petitioning  creditor  appealed  to  the  Full 
Court. 

aUBeckett  and  Woolf,  for  the  appellant,  repeated  their  former 
arguments. 

Topp,  for  the  respondent,  was  not  called  upon. 


The  judgment  of  the  Court  (g)  was  delivered  by: — 
HiGiNBOTHAM,  J.  This  is  an  appeal  from  an  Order  of  His 
Honour  the  acting  Chief  Justice  discharging  an  Order  nisi  for 
the  sequestration  of  the  estate  of  the  respondent  Mrs.  Thoneman. 
The  learned  judge  founded  his  decision  on  the  language  of  the 
clause  of  a  deed  of  assignment  entered  into  by  her,  by  which 
certain  powers  were  given  to  trustees,  in  connection  with  the 
payment  of  debts,  in  these  words :    [As  set  out  above.] 

The  learned  Primary  Judge  came  to  the  conclusion,  from  the 
language  of  this  clause,  that  it  was  intended  to  give  the  trustees 

(/)  AnU  Vol.  IX.,  I.  2.         {g)  Hioinbotham,  Williams  and  Kerfbrd,  J  J. 


May  6. 
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a  discretion  as  to  the  extent 
preferential  claims. 

We  think  the  true  construe 
discretion  to  pay  claims,  prefei 
proper;  and  we  think  that  a  < 
considered  to  be  a  deed  for  tl 
We  therefore  dismiss  the  appeal 


Solicitor  for  the  petitioning  c 
Solicitors  for  the  respondent : 


In  re  WILLIAM  Bl 

Insolvency  StatuU  1871,  m.  12,  129— /n 
LIL,  r.  b -Order  LVIIL,  rr,  9,  15 
oj  Insolvency  "Time  for  appeal— 0} 
^Security  for  costs  of  appeal— Jurisa 
its  own  order — Composition — Satisfi 
Service  on  all  creditors. 

Appeals  from  the  Court  of  Insolvenc 
"  Insolvency  Statute  1871,"  sec.  12,  and 
July  1884. 

Rule  5  of  Order  LII.  of  the  Supreme  C 
in  insolvency. 

Qucere :  How  far  Rules  9  and  15  of  C 
Court  1884,  the  former  providing  that  t 
decision  made  in  insolvency  shall  be  the 
an  interlocutory  order  under  the  latt 
Insolvency. 

Assuming  Rules  9  and  15  of  Order  LV 
be  in  force,  the  time  for  appealing  fr< 
refusing  an  application  to  rescind  an  oi 
estate  from  sequestration,  runs  from  the 

It  is  not  necessary  that  it  should  appe 
sum  has  been  lodged  as  security  for  t 
Court  would  allow  the  appellant  to  sho^ 

Semhle,  it  might  be  a  fatal  objection 
money  had  not  been  lodged. 

The  Court  of  Insolvency  has  power 
being  satisfied  that  the  order  has  been  i 
should  have  been  disclosed  have  been 
from  some  other  cause.    Ergo,  an  order 
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nleasing  an  estate  from  sequestration  on  proof  of  an  acceptance  of  an  offer  of  f.  C 

composition  by  three-fonrths  in  number  and  value  of  the  creditors  of  the  estate,  

may  be  reviewed  or  set  aside  by  the  Court  of  Insolvency,  even  where  it  has  not  been  *°^® 

appealed  against  within  the  time  limited  by  the  Rules  for  appealing,  upon  proof  In  re 

that  the  requirements  provided  by  sec.  129  have  not  been  complied  with  by  the  Bruce. 

insolvent. 

An  order  of  the  Court  of  Insolvency  releasing  an  insolvent's  estate  from 
sequestration,  under  sec.  129,  will  be  set  aside  on  the  application  of  a  creditor, 
upon  proof  that  he  has  not  been  served  with  notice  of  the  application. 

Appeal  from  an  order  of  Judge  Casey,  made  on  5tli  April 
1886,  dismissing  an  application  to  revoke  an  order  made  by 
Juclg6  Trench  in  the  same  court  on  14th  September  1885, 
releasing  the  estate  of  William  Bruce,  an  insolvent,  from 
sequestration. 

By  the  order  of  14th  September  1885,  Judge  Trench,  being 

satisfied  that  an  offer  of  composition    had    been   accepted  by 

three-fourths  in  number  and  value    of    the  creditors  of   the 

insolvent,  as  required  by  the  "Insolvency  Statute  1871"  (No.  379), 

sea  129,  released  his  estate  from  sequestration.     The  Melbourne 

Brewing  and  Malting  Company  Limited,  a  creditor  which  had 

proved  its  debt  in  the  estate  of  the  insolvent,  gave  notice  to  the 

insolvent  of  its  intention  to  apply  to  the  Court  of  Insolvency  at 

Horsham  on  17th  March  1886,  for  an  order  to  revoke  or  set 

aside  the  order  of  the  14th  September  1885,  on  the  following 

grounds : — 

"(1.)  That  three-fourths  in  number  and  value  of  the  creditors  of  the  said 
William  Bruce,  who  have  proved  their  debts,  did  not,  by  writing  under  their 
liands,  agree  to  accept  the  offer  of  composition  of  5«.  in  the  £  purported  to  be 
made  by  the  said  insolvent,  WiUiam  Bruce.  (2.)  That  the  said  insolvent,  in 
applying  to  the  said  Court  of  Insolvency  for  the  said  order  releasing  his  said 
estate  from  sequestration,  did  not  comply  with  the  provisions  of  the  "  Jnsolvenq/ 
SuUuU  1871 "  and  the  Rules  of  the  Court  of  Insolvency,  inasmuch  as  no  notice  of  the 
insolvent's  intention  to  apply  to  the  said  court  for  the  said  order  of  release,  as 
paired  by  Form  60  in  the  Schedule  to  the  said  Rules,  was  served  upon  every 
creditor  of  the  said  insolvent,  and  particularly  no  notice  was  ever  served  on  the 
4aid  Melbourne  Brewing  and  Malting  Company  Limited,  a  creditor  of  the  said 
bsolvent.  (3.)  That  the  notice  of  intention  to  offer  a  composition  of  5«.  in  the  £ 
was  not  served  personally  on  the  creditors  of  the  said  insolvent,  as  required  by 
the  Roles  of  the  Court  of  Insolvency,  nor  was  such  notice  served  upon  the  said 
creditors  thirty  clear  days  at  least  before  the  day  appointed  for  the  hearing  of  the 
said  application  for  the  release.  (4.)  That  the  acceptance  of  the  said  offer  of 
composition,  purporting  to  be  signed  by  the  following  creditors  of  the  said 
iiwolvent,  was  not  signed  with  the  name  or  style  of  the  firms  by  any  partner 
thereof  as  required  by  sec.  23  of  the  ^* Insolvency  Statute  1871"  and  the  Rules  of 
the  Court  of  Insolvency,  and  further  that  the  said  acceptances  by  the  under- 
mentioned creditors  were  signed  by  persons  other  than  creditors  of  the  said 
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insolvent,  f.e.»  Alexander  Joske  k  Co.,  Andrew 
J.  H.  Walker  &  Co.,  W.  E.  Saunders  k  Co.,  J. 
(5.)  That  the  acceptance  of  the  said  offer  of  con 
insolvent,  or  by  some  one  on  his  behalf  with 
Q£,  undue  means  or  influence,  to  the  advantage  of  < 

the  knowledge  or  consent  in  writing  of  the  said 
Company  Limited,  i.e.  the  said  insolvent,  in  < 
Alexander  Joske  k  Co.,  one  of  his  creditors, 
7«.  6</.  in  the  £,  to  the  advantage  of  the  said  fi 
the  other  creditors.  (6.)  That,  when  the  said 
September  1885,  the  s^id  insolvent  had  not  file 
129,  and  the  practice  of  the  said  court,  and  up 
in  the  affidavits  of  Edward  Latham  and  Edi 
herein  on  the  9th  March  instant." 


The  affidavit  of  Edward  Nicholls,  1 
the  grounds  of  the  notice,  stated  that 
corporated  under  "  The  Companies  Sta 
1884,  and  its  registered  office  was  situa 
Carlton,  in  the  City  of  Melbourne  and  i 
he  was  the  duly  appointed  secretary. 
April  1885,  the  insolvent's  estate  was 
insolvent  was  indebted  to  the  compa 
2d.  for  goods  sold  and  delivered,  and 
its  debt.  All  letters  and  notices  and 
company  or  addressed  to  its  registered 
as  secretary,  and  no  notice  of  the  insol 
the  Court  of  Insolvency  at  Horsham, 
estate  from  sequestration,  as  required 
vency  Rules,  was  ever  served  upon  tl 
secretary,  nor  had  he  ever  received  an; 
the  post  or  otherwise  containing  such 
and  he  as  secretary  did  not  know  of  th< 
cation,  or  that  any  order  had  been  ma 
ing  his  estate  from  sequestration,  i 
tors,  on  4th  December  ]  885,  wrote  to 
information  as  to  how  the  insolvent's 
of  Edward  Latham,  the  manager  of  th( 
that  he  never  received  any  notice  o 
application  for  a  release,  and,  had  the 
they  would  have  opposed  it.  Neith 
know  of  the  proposed  payment  of  78. 
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Joske  and  Co.,  and  such  payment  was  made  without  the  know-  f.o.« 

ledge  and   consent  in  writing   of  the   rest  of  the  insolvrent's  1886 

creditors.  /n  re 

An  affidavit  filed  in  opposition,  sworn  by  Norman  Harold 
Krone,  stated  that  he  did,  on  5th  August  1885,  serve  a  copy  of  a 
notice  of  the  insolvent's  intention  to  apply  to  the  Court  of  Insol- 
vency at  Horsham  for  a  certificate  of  discharge  from  insolvency, 
by  posting  it. to  the  secretary  of  the  Melbourne  Brewing  and 
Malting  Company,  Limited,  Bouvefie-street,  Carlton,  by  registered 
letter ;  and  on  inquiry  at  the  Melbourne  Post  Office,  he  found  that 
it  was  duly  delivered  and  signed  for  at  the  above  address  by  a 
person  authorised  to  receive  registered  letters  on  behalf  of  the 
company.  Some  little  time  before  posting  it,  he  called  on  the 
secretary  of  the  company,  for  the  purpose  of  procuring  the  signa- 
ture of  the  secretary,  and  requested  him  to  accept  the  composition 
of  5«.  in  the  £,  and  to  sign  the  acceptance  of  the  composition  in 
the  estate  ;  but  he  declined  unless  his  attorney's  costs  amounting 
to  \hL  should  be  paid  in  addition.  An  affidavit  of  Henry  Krone, 
Jun.,  stated  that,  some  time  in  July  1885,  the  secretary  of  the 
company  called  on  him,  and  informed  him  that  the  company 
would  be  willing  to  accept  the  offer  of  5s.  in  the  £  if  the  insol- 
vent would  pay  the  costs  of  the  company's  solicitor,  and,  during 
August  1885,  the  secretary,  accompanied  by  the  company's  solici- 
tor, again  called  on  him  and  repeated  their  readiness  to  accept  the 
composition  if  the  costs  of  the  company's  solicitor  were  paid. 

A  further  affidavit  of  Edward  Nicholls,  the  secretary  of  the 
company,  stated  that  he  had  read  these  affidavits,  and  that  it  was 
not  true  that,  some  little  time  previous  to  the  5th  August  1885, 
Norman  Harold  Krone  called  on  him,  but  in  the  month  of  August 
he  saw  a  Mr.  Krone  who  stated  he  was  acting  on  the  insolvent's 
behalf,  and  was  prepared  to  pay  the  company  5s.  in  the  £,  and 
also  a  further  sum  of  five  guineas  for  the  company's  costs ;  but  he 
(the  deponent)  requested  such  terms  to  be  put  in  writing,  and  on 
31st  August  1885  the  offer  was  made  by  letter,  but  the  com- 
pwiy's  solicitors  replied  that  the  costs  were  Ibl.  15s.  In  the 
month  of  September  1885,  and  not  in  August,  he  saw  Henry 
Krone,  jun.,  and  told  him  the  company  declined  the  offer,  but 
would  take  5s.  in  the  £  if  the  company's  costs,  15i.,  were  paid. 
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F-  c.  The  judge  dismissed  the  application,  and  the  c< 

1886  to  the  Full  Court  on  the  following  notice  and  gr 

Jn  re  *'(!•)  That  the  said  company  had  no  notice  within    . 

Brucx.  application  of  the  said  William  Bruce  for  the  said  order  o: 

the  evidence  did  not  show,  and  it  was  not  proved  on  the 
application  ....  that  three-fourths  in  number  and 
who  had  proved  debts  bad,  at  the  time  of  the  said  app] 
writing  under  their  hands,  or  at  all  agreed  to  accept  the 
which  the  said  William  Bruce  had  made,  and  on  which  he  re 
cation.  (S.)  That  the  evidence  in  the  said  application  of  th 
showed  that  only  a  less  number  than  three-fourths  both  in 
of  such  creditors  as  had  proved  debts  had  accepted  the  said 
alleged  acceptance  by  the  firm  of  Andrew  M'Lean  and  Co, 
composition  was  not  signed  by  W.  F.  Massey,  one  of  the  men 
and  was  not  signed  in  the  name  or  style  of  the  said  firm.  \ 
acceptance  of  the  firm  of  Alexander  Joske  and  Co.,  put  in  e 
vent  in  his  said  application,  was  obtained  on  terms  which  g 
advantage  over  the  other  creditors  of  the  insolvent,  and  of 
creditors  had  not,  nor  had  any  of  them  any  knowledge,  anc 
creditors  did  not  consent  in  writing  or  otherwise.  The  said 
said  firm  were  to  be  paid  2«.  6d,  in  the  £  in  addition  to  the 
sition.  (6.)  If  the  said  finu  of  Alexander  Joske  and  Co.  ever 
said  offer  of  compesition  the  evidence  showed  that  they  did  i 
application  was  made.  (7.)  If  the  said  firm  of  Alexander 
agreed  to  accept  the  said  offer  of  composition,  then  the  saiij 
signed  by  both  members  of  the  said  firm,  nor  was  it  signed 
of  the  said  firm.  (8.)  On  the  evidence  on  the  said  applicat 
the  said  Court  had  no  jurisdiction  to  make  the  said  ord 
That  the  said  onler  of  the  5tli  April  1886  was  not  warranted 
the  weight  of  evidence.  (10.)  That  the  said  learned  judge 
that  he  had  no  jurisdiction  to  set  aside  the  said  order  of  ] 
(11.)  That  the  said  order  of  the  14th  September  1885  was  ob 
in  violation  of  the  **  Insolvency  Statute  1871."  (12.)  That  t 
April  1886  is  erroneous  in  point  of  law." 

The  judge  forwarded  to  the  Full  Court  his  rea 
the  application,  as  follows  : — 

"  Whatever  power  the  Court  of  lusolvency  possesses  to  re\ 
set  aside  its  previous  orders,  that  power  should  only  be  exerci 
that  the  previous  proceedings  were  tainted  with  fraud,  irreg 
was  of  opinion  that  no  such  proof  was  before  me— on  the  co 
that  the  very  points  relied  on  before  me  were  fully  and  carefi 
and  examined  into  by  the  court  when  the  order  now  im 
Moreover  the  order  being  one  that  revested  all  property  i 
insolvent,  I  was  less  liable  to  disturb  it. " 


Dr.  Miidden,  for  the  respondent,  took  seve 
objections — The  notice  of  appeal  does  not  state  c 
parties  are  to  appear,  nor  was  it  given  within  \ 
the  signing  of  the  order  appealed  from.    Appeals 
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of  Insolvency  are  now  regulated  by  Order  LVIIL,  rr.  9  &  15  of  ^^ 

the  Supreme  Court  Rules  1884.     Order  LVIIL  is  not  limited  to  1886 

appeals  from  a  judge  of  the  Supreme  Court,  but  expressly  deals  jn  re 

with  insolvency  matters  also.     The  time  for  appealing  is  now 

regulated  entirely  by  the  Rules,  and  runs  from  the  signing  not 

from  the  pronouncing  of  the  order :  Exp,  Oarrard,  re  Lexver  (a), 

decided  on  a  rule  identical  with  r.  9  of  Order  LVIIL     Sec.  12  of 

the  '*  iTisolveney  Statute  1871"  (No.  379),  provides  that  any 

person  desirous  of  appealing  from  the  Court  of  Insolvency,  shall 

be  entitled  to  do  so  upon  giving  notice  within  fourteen  days 

next  after  the  time  when  the  order  is  pronounced;  but  it  is 

submitted  that  does  not  now  appl)\     Upon  the  authority  of  that 

case  the  matter  is  regulated  by  the  Rules  alone ;  if  that  be  so 

the  notice  should  state  the  day  of  the  first  sitting  of  the  Full 

Court  after  the  time  elapses,  or  so  soon  thereafter  as  counsel  can 

be  heard.     Again,  the  notice  of  appeal  was  given  before  the 

order  was  drawn  up — the  order  was  pronounced  on  the  5th,  the 

notice  of  motion  given  on  the  loth,  and  the  order  drawn  up  on 

the  16th  April.      Until  the  order  is  drawn  up,  there  is  nothing 

to  appeal  from  :    Re  Murphy  (6).      Nor  does  it  appear  that  the 

necessaiy  deposit  of  20L  has  been  paid  into  Court  as  security  for 

the  costs  of  the  appeal. 

Isaacs,  for  the  appellant — The  respondent,  having  appeared  to 
the  notice,  cannot  now  object  to  its  being  insufficient.  In  Re 
M*Rae  (c),  an  objection  that  the  four  clear  days'  notice  of  appeal 
had  not  been  given  as  required  by  Order  LVIIL,  r.  4,  was  held  to 
have  been  waived  by  the  appearance  of  the  objector.  If  the 
Judicature  Rules  do  not  apply  to  this  matter,  there  is  nothing  in 
the  objections;  and  it  is  submitted  that  they  do  not.  There  is 
nothing  in  the  Rules  to  aSect  the  old  practice  on  appeals  from 
the  Court  of  Insolvency;  and  a  consideration  of  the  way  in  which 
Order  LVIIL  was  drawn  up  shows  that  it  was  not  intended  to 
apply  to  insolvency  matters.  The  judges  evidently  did  not  think 
Order  LVIIL  did  apply,  for  on  1st  July  1884  they  framed  a  set 
of  Insolvency  Rules  dealing  with  these  appeals,  Rule  2  of  which 

(a)   6  Ch.  D.  61;  46  L.J.  (B.)  70.  (5)  AiUe  Vol.  L,  I.  60. 

(c)  25  Ch.  D.  at  p.  19 ;  53  L.  J.  (Ch.)  1132. 
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provides  that  "  every  appeal  against  any  order 
Insolvency  shall  be  heard  on  such  day  of  heari 
first  after  one  clear  week  from  the  notice  of  aj 
land,  by  sec.  16  of  the  Act  36  &  37  Vict.  c.  66,  j 
the  London  Court  of  Bankruptcy  were  vest 
Court  of  Justice,  and  sec.  19  provided  tha 
Appeal  should  have  jurisdiction  to  hear 
appeals  from  the  High  Court  of  Just 
the  provisions  of  the  Act  and  to  such  Rule 
might  be  made  pui*suant  to  the  Act.  Then  t 
Vict.  c.  77,  sec.  9,  was  passed,  and  provided  that  i 
of  Bankruptcy  should  not  be  consolidated  wi 
Court  of  Judicature,  nor  its  jurisdiction  trans 
above  Act  to  the  High  Court  of  Justice,  but  sh< 
same  as  if  the  transfer  had  not  been  made  by  i 
and  then  provided  that  the  appeal  from  the  ] 
Bankruptcy  should  lie  to  the  Court  of  Appeal  ir 
the  principal  Act.  Tlien  it  was  held  that  the  ti 
to  the  Court  of  Appeal  from  the  decision  of  the 
BankiTiptcy  was  (in  1877)  regulated  entirely 
Court  1875  and  not  by  the  Bankruptcy  Rules :  . 
re  Leiver  (d).  So  that  a  statutory  provision  i 
bring  the  London  Court  of  Bankruptcy  withii 
Rules ;  no  analogous  Act  is  in  force  here.  Rule  £ 
of  our  Judicature  Rules  is  the  same  as  the  corre 
the  English  Judicature  Rules,  and  the  provision 
matters  was  left  in  our  Rule  by  mistake,  and  wil! 
by  the  Court,  as  indeed  the  Insolvency  Roles  > 
show.     [He  was  then  stopped  by  the  Court.] 

Dr.  Madden,  in  reply — ^The  circumstances  in  j 
re  Leiver  were  at  the  time  precisely  similar  to  th 
at  the  present  time.  The  Judicature  Act  pre 
sub-sec.  (3),  that  appeals  should  be  heard  by  the 
in  effect  abolished  sec.  12  of  the  '*  Insolvency  S\ 
379),  which  applied  only  to  appeals  to  the  Chief  J 
J.  It  is  a  rule  of  the  Supreme  Court  (Rule  '. 
{d)  6  Ch.  D.  61 ;  46  L.J.  (B.)  70. 
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3bruary  1871)  which  gives  the  Primary  Judge 
ig  appeals.     The  Act  gives  the  power  to  the 

sec.  10  of  the  Judicature  Act  virtually  repeals 
t  leaves  the  statutory  provision.]  Then  Order 
sed  leaving  the  right  of  appeal  untouched 
le  procedure  on  that  appeal.  Rule  9  cannot 
mless  it  applies  to  the  present  case,  and  it  is 
h  sec.  12  of  the  "  Insolvency  Statute  1871" 
together  with  Rule  15  of  Order  LVIIL,  has 
ig  insolvency  appeals  the  same  as  all  other 
I  Court ;  and  all  appeals  must  be  by  way  of 
'  which  is  provided  by  Order  LIT,.  Rule  5.    In 

Assurance  Company  (e),  it  was  held  that  an 
red  with  the  proper  officer  of  the  Court  of 
ay  mentioned  in  the  notice  of  appeal  for  the 
he  respondent  will  be  entitled  to  liave  the 
dssed  as  an  abandoned  motion,  although  the 

given  in  time.  The  Court  has  power  under 
to  repeal  sec.  12  of  the  "Insolvency  Statute 
ies  to  procedure. 

We  think  that  this  objection  has  not  been 

''Insolvency  Statute  1871"  (No.  379),  sec.  12, 

orce,  and  which  prescribes  the  form  to  be 

5  desirous  of  appealing  from  any  order  of  the 

'  t«  the  Supreme  Court,  it  is  provided  that — 

B  of  appealing  from  any  order  of  the  Court  shall  be 
st  such  order  to  the  Supreme  Court  upon  giving  notice 
Kt  after  the  same  shall  have  been  pronounced  of  such 
rty,  together  with  a  statement  in  writing  setting  forth 
le  grounds  on  which  it  is  intended   to  support  such 

les  were  made  on  the  1st  July  1884,  which 
think,  by  the  second  of  which  it  is  provided 


t  any  order  of  the  Court  of  Insolvency  shall  be  heard  on 
ihall  occur  first  after  one  clear  week  from  the  notice  of 
'  or  days  as  the  Supreme  Court  shall  direct." 

I.J.  (Ch.)183.       (/)  HiGiNBOTUAM,  WiLLiAMs  and  HoL- 

ROYD,  JJ. 
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These  are  undoubtedly  the  authorit 
the  Court  of  Insolvency  are  to  be  gov 
are  provisions  in  the  Orders  and  Bulea 
Act,  which  are  inconsistent  with  or  m 
visions  in  the  Insolvency  Statute  and 
complied  with  in  this  case.  It  has  I 
Rule  of  Order  LII.  is  applicable,  anc 
two  clear  days  are  allowed  to  inter 
the  notice  and  the  day  named  in  the 
these  motions  under  Order  LII.  are 
the  words  of  the  first  Rule  of  that 
to  cases  where  by  these  rules  any  i 
be  made.  Now,  the  application  to  t 
is  not  made  under  the  Judicature  I 
** Insolvency  Statute  1871"  and  the  In 
we  think  Rule  5  of  Order  LII.  canno 
vency. 

Then  there  are  Rules  9  and  15 
expressly  relates  to  insolvency  matte] 
for  appealing  in  a  matter  of  insolvenc 
time  for  appealing  from  an  interloci 
which  appears  not  to  apply  so  as  to  s 
in  this  case.  It  only  provides  that 
except  appeals  from  Chambers,  the  pe 
from  the  time  at  which  the  judgmenl 
or  otherwise  perfected.  That  does  i 
next  words  of  Rule  15,  providing  tl 
from  an  order  refusing  an  applical 
refusal,  do  apply  to  this  case,  for 
refusal  of  an  order  rescinding  the  ore 
to  be  put  an  end  to.  Therefore  the  p< 
to  be  in  force,  from  the  date  of  the  n 
for  this  Court  to  determine  whether  c 
Rules  9  and  15  of  Order  LVIII.  car 
apply  to  appeals  from  the  Court  of 
now  to  say  that  Rule  9  does  not  a] 
TOlied  on  in  this  objection,  and  tha 
sustained  under  that  part  of  Rule  15 
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viz.,  the  Court  of  Appeal  from  the  refusal  of  the  application.  f.  c. 

The  Rules  do  not  support  the  objection  taken.  1886 

Another  objection  has  been  taken,  viz.,  that  it  does  not  appear  /^ 

on  the  face  of  the  appeal  that  the  sum  of  20L  has  been  lodged  as  Brucb. 
security  for  the  costs  of  the  appeal.  No  Bule  has  been  cited  to 
show  that  that  must  be  disclosed  on  the  face  of  the  notice  of 
appeal.  Undoubtedly  if  it  were  shown  that  the  payment  had  not 
been  made,  that  might  constitute  a  fatal  objection  to  the  appeal; 
but  it  is  not  shown.  We  do  not  know  that  it  is  neceasary  to 
appear  on  the  notice,  and  if  it  were  the  Court  would  allow  the 
appellant  to  show  that  he  had  complied  with  the  Rule  if  it  did 
exist ;  but  it  has  not  been  shown  to  exist.  We,  therefore,  over- 
rule both  objections. 

Isaacs  for  the  appellant — The  company  had  no  notice  whatever 
of  the  application  for  a  release,  nor  any  notice  that  it  was  granted, 
till  long  after.  Moreover,  the  requirements  which  alone  give  the 
Court  jurisdiction  to  grant  such  an  application,  were  not  complied 
with.  The  necessary  conditions  are  set  out  in  sec.  129  of  the 
"  Insolvency  Statute  1871"  (No.  379),  and  it  is  submitted  that 
every  creditor,  at  all  events  every  creditor  who  has  proved  his 
debt,  must  be  shown  to  have  had  notice.  Rule  105:  per 
Holroyd,  J.,  in  Connell  v.  Carroll  {g).  This  company  is  registered 
under  "  The  Companies  Statute  1864"  (No.  190),  and  its  registered 
office  is  14  Bouverie-street,  Carlton.  Now  by  sec.  60  of  that 
statute,  any  notice  requiring  to  be  served  on  such  a  company 
maybe  served  by  leaving  the  same,  or  sending  it  through  the  post 
in  a  prepaid  letter  addressed  to  the  company,  at  such  registered 
office,  and  sec.  61  provides  that,  in  order  to  prove  such  service,  it 
is  sufficient  to  prove  that  the  notice  was  properly  directed  and 
put  as  a  prepaid  letter  into  the  post  office.  In  this  case  the 
notice,  if  there  ever  was  any  notice,  which  upon  the  evidence  is 
extremely  unlikely,  was  not  addressed  to  the  company  or  to  its 
registered  office — it  was  not  properly  directed  or  put  into  the 
post  office  as  a  prepaid  letter ;  so  that  sees.  60  and  61  were  not 
complied  with,  and  the  service,  if  any,  was  bad.  [Higinbotham,  J. 
It  is  averred  that  it  was  served  through  the  post  by  prepaid 

to)  AnU  Vol.  X.,  L.  at  p.  178. 
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F.  c.  letter].   That  is  averred  in  the  affidavit  of  Norman  Harold  Krone 

1886  on  30th  March,  but  has  reference  to  an  application  for  a  certificate 

J~  of  discharge,  not  for  a  release  of  the  estate  from  sequestration. 

Bruce.  If  the  debts  of  Alexander  Joske  &;  Co.  and  M'Lean  &  Co.  be 
omitted,  then  there  are  not  three-fourths  in  number  of  the 
creditors  who  proved ;  if  either  be  omitted  there  are  not  three- 
fourths  in  value ;  and  it  is  submitted  that  neither  of  those  firms 
properly  accepted  the  composition.  There  were  two  partners  in 
the  firm  of  M'Lean  &  Co.,  but  only  one  of  them  accepted  the 
composition,  viz.,  Andrew  M'Lean,  and  he  did  not  sign  in  the 
name  of  the  firm  as  required  by  the  "  Insolvency  StattUe  1871" 
(No.  379),  sec.  23.  There  were  two  partners  also  in  the  firm  of 
Alexander  Joske  &  Co.,  but  one  of  them  did  not  sign  the 
acceptance ;  besides  they  had  not  accepted  5s.  in  the  £  on  4th 
September,  the  date  of  the  alleged  acceptance. 

Dr.  Madden,  for  the  respondent — This  appeal  is  altogether 
outside  the  jurisdiction  of  the  Court.  It  is  an  appeal  from  the 
decision  of  a  judge  who  refused  to  set  aside  an  order  of  his  pre- 
decessor, who  was  satisfied  that  sufficient  proof  had  been  given 
him  to  make  a  certain  order.  The  grounds  of  appeal  would  have 
been  arguable  on  an  appeal  from  the  decision  of  Judge  Trench, 
but  not  from  that  of  Judge  Casey  who  had  no  jurisdiction,  as  he 
came  to  the  conclusion  that  Judge  Trench  was  so  satisfied 
Besides,  the  appellant  ought  to  have  been  on  the  look-out,  and 
seen  for  himself  what  proceedings  were  being  taken.  He  is  not 
at  liberty  to  treat  those  as  grounds  for  rescinding  an  order  of  the 
Court  which  would  have  been  grounds  of  appeal  from  that  order. 
The  question  of  service  of  notices  in  all  similar  cases  to  the  pre- 
sent is  one  exclusively  for  the  judge  who  is  trying  the  case  to 
deal  with.  Apart  from  the  Insolvency  Bules,  it  is  quite  unim- 
portant whether  some  of  the  creditors  knew  or  not  of  the  applica- 
tion for  a  release,  if  three-fourths  in  number  and  value  of  the 
creditors,  by  writing  under  their  hand,  have  agreed  to  accept  the 
composition.  If  they  have  so  agreed,  the  composition  will  be 
enforced,  and  the  estate  released  from  sequestration  under  sec 
129  of  the  "  Insolvency  Statute  1871"  (No.  379).  There  are  three- 
fourths  in  number  and  value  who  have  accepted  the  com- 
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position,  without  either   of  the   debts   referred  to.      The  rule  ^-C- 

requiring    service    on    all    the   creditors   is   inoperative,  as   it  1886 

goes   outside    the    Act.      [Higinbotham,    J.      In    Connell    v.  J^^ 

Canvll  (A),  it  was  held  that  the  whole  of  the  creditors  who  Brucb. 
have  proved  debts  are  bound,  but  it  was  doubted  whether 
those  who  have  not  proved  are  so  bound  where  an  offer  is 
accepted  by  three-fourths  of  the  proved  creditors.]  There 
is  no  provision  in  the  Statute  for  authorising  a  rescission 
of  a  release.  [Higinbotham,  J.  The  latter  words  of 
sec.  129  indicate  that  there  must  be  no  fraud.  Does 
not  that  indicate  that  if  there  is  fraud  there  is  a  rescission?]  If  it 
be  shown  that  three-fourths  of  the  proved  creditors  have  accepted 
the  composition  there  can  be  no  rescission.  [Holroyd,  J.  Is  not 
the  minority  to  be  at  liberty  to  say  that  the  provisions  of  the 
statute  have  not  been  complied  with  ?  They  might  show  that 
three-fourths  had  not  accepted  the  composition.]  By  sec.  131  the 
estate  on  a  release  is  revested  in  the  insolvent,  and  that  cannot  be 
rescinded.  If  the  Legislature  had  intended  that  it  should,  it 
would  have  expressly  provided  it.  Rule  105  is  ultra  vires  as 
there  was  no  power  to  make  it.  It  is  subsidiary  to  the  statute 
and  has  not  the  same  force  as  the  statute.  In  re  Oair  {j), 
[Williams,  J.  If  the  rules  are  made  under  the  Act,  have  they  not 
the  same  force  as  the  Act  ?  Higinbotham,  J.  If  they  are  to 
give  effect  to  the  Act,  and  not  inconsistent  with  the  main  powers 
of  the  Act,  surely  an  addition  made  for  the  purpose  of  giving  effect 
to  the  Act  is  good?]  It  is  inconsistent  with  the  Act.  [Williams,  J. 
The  judge  of  the  Court  of  Insolvency  evidently  thinks  the 
requirements  of  Rule  105  should  be  complied  with  :  Re  Risk  (k), 
Higinbotham,  J.  You  will  have  great  difficulty  in  contending 
that,  where  the  terms  of  an  Act  seem  to  guard  against  anything 
like  fraud,  a  rule  clearly  calculated  to  give  a  creditor  an  oppor- 
tunity of  preventing  anything  of  the  kind  is  ultra  vires.] 
All  that  is  required  by  sec.  129  is  that  the  judge  should  be 
satisfied  that  the  offer  of  composition  has  been  actually  accepted, 
and  that  the  acceptance,  not  the  release  of  the  estate,  has  been 
procured  by  fraud.   [Higinbotham,  J.   On  an  ex  parte  application 

{h)  Ante  Vol  X.,  L.  169.  ( j )  AnU  Vol.  X.,  L.  108. 

{k)  4  A.J.R.  25. 

XX  2 
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r.  c.  the  judge  may  not  have  the  means  of  being  satisfied ;  the  evidence 

1886  brought  before  him  may  be  altogether  manufactured.  Williams, J« 

J~  The  judge  of  the  Courtof  Insolvency  decided  that  Rule  105  must  be 

Bruce.  complied  with  in  lie  Marie  (l)!\  It  is  submitted  that  the  company 
was  not  entitled  to  notice^  and  that  there  is  no  authority  to  repeal 
or  rescind  by  appeal  or  otherwise  an  order  of  the  Court  of  Insol- 
vency releasing  an  insolvent  estate,  if  the  judge  was  satisfied  that 
the  offer  was  duly  made  and  accepted  and  that  there  was  no  fraud 
in  the  matter.  Next,  supposing  Rule  105  intra  vires  and  in  force, 
it  is  submitted  that  the  rule  and  the  section  have  been  complied 
with,  and  evidence  of  due  service  given,  with  which  the  learned 
judge  was  satisfied,  and  that  it  was  a  matter  for  him  alone  to  deal 
with.  It  is  not  necessary  that  the  notice  should  be  addressed  to 
the  registered  office  of  the  company ;  if  it  be  served  pei*sonalIy  on 
the  company's  manager  at  some  other  office  it  is  sufficient :  R,  v. 
Lawloi\  Exp.  Lone  Hand  Q.  M.  Coy.  (m).  [Isaacs.  That  was  under 
the  Act  No.  409,  which  expressly  provided  for  it.]  As  to  service 
of  a  debtor's  summons:  Exp  Levey  {n).  It  is  submitted  also  that 
the  evidence  shows  that  the  company  was  duly  served,  and  that 
M'Lean  and  Co.  and  Joske  and  Co.  properly  accepted  the  offer  of 
composition. 

HiGiNBOTHAM,  J.,  delivered  the  judgment  of  the  Court  (o). 
This  is  an  appeal  under  the  "  Insolvency  Statute  1871 "  (No.  379) 
against  an  order  made  by  Judge  Casey  on  the  5th  April  1886, 
dismissing  an  application  to  revoke  an  order  made  by  Judge 
Trench  in  the  same  court  on  the  14th  September  1885.  By 
the  order  of  14th  September  1885,  the  estate  of  the  insolveut 
William  Bruce  was  i:eleased  from  sequestration,  the  judge  being 
satisfied  that  an  offer  of  composition  had  been  accepted  by  three- 
fourths  in  number  and  value  of  his  creditors,  and  that  the  terms 
<  of  the  offer  had  been  complied  with  by  the  insolvent. 

An  objection  in  the  nature  of  a  preliminary  objection  has  been 

taken  to  the  jurisdiction  of  the  judge  from  whose  decision  this 

^  appeal  is  brought.      It  has  been  contended  that  when  an  order 

(/)   3  A  J.R.  63.  (o)  HioiNBOTHAM,  Williams  and  Hol- 

(m)  Ante  Vol.  VIII.,  L.  207.  ROYD,  JJ. 

(«)  Ante  Vol.  I.,  L.  271. 
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by  a  judge  of  the  Court  of  Insolvency  under  sec. 
,  releasing  an  estate  from  sequestration,  it  is  final 
ppealed  against  within  the  time  limited  by  the 
peal ;  and  that  neither  he  himself  nor  any  other 
arae  court  can  review  the  order,  or  set  it  aside  on 
requirements  provided  by  the  section  had  not  been 
by  the  insolvent. 

linion  that  this  objection  cannot  be  supported,  and 
of  Insolvency,  like  every  other  court,  or  judge  of 
3wer  to  set  aside  an  order  made  by  it  or  by  him 
atisfied  either  that  the  order  has  been  made 
or  that  facts  have  been  withheld  from  him  which 
len  disclosed  to  him,  but  which  were  not  disclosed 
negligence  or  some  other  cause.  Every  court  and 
8,  we  think,  power  to  do  that,  and  to  set  aside  any 
his  own  shown  to  have  been  done  under  circum- 
operated  to  deprive  his  mind  of  the  power  of 
Lir  judgment  at  the  time.     The  appeal,  we  thinks 

is  founded  on  various  grounds  of  objection: — 
said  Melbourne  Brewing  and  Malting  Company 
0  notice  within  the  meaning  of  the*  Inaolvericy 
kud  the  Rules  thereunder,  or  at  all,  of  the  applica- 
William  Bruce  for  the  said  order  of  release."  It 
ided  in  the  first  instance  under  this  objection  that 
jary  to  give  notice  to  all  the  creditors  before  the 
.  to  release  an  estate  from  sequestration,  under 
)  Act,  and  that  it  is  sufficient  if  the  insolvent 
ae  judge  proof  to  satisfy  him  that  three-fourths  in 
ilue  of  the  creditors  had  in  fact  agreed  to  accept 
mposition.  In  support  of  that  contention  it  has 
to  argue  that  Rule  105  is  in  excess  of  the  powers 
ict.  That  Rule  has  been  recognised  in  more  than 
s  Court  and  in  the  Court  of  Insolvency  as  a  valid 
ule,  and  no  argument  has  been  addressed  to  us  to 
at  it  was  not  the  intention  of  the  Legislature  to 
udges  the  power  to  make  such  a  Rule,  or  to  con- 
i  is  not  within  the  clear  purpose  of  the  Legislature 
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F.  c.  which  conferred  the  power  on  the  judges  of  the  Supreme  Court 

1886  to  make  rules  for  the  pui-pose  of  giving  eiFect  to  the  Act,  and  the 

j~  terms  of  the  13th  section  of  the  Act  which  gives  power  to  any 

Bruce.  two  judges  of  the  Court  of  Insolvency,  together  with  the  law 
officer,  to  make  rules  for  the  purpose  of  regulating  the  practice 
and  procedure  of  the  Court  of  Insolvency,  and  for  regulating  the 
duties  of  insolvents'  trustees  and  assignees,  among  other  powers. 
We  think  the  argument  addressed  to  us  showing  the  effect — an 
instantaneous  and  powerful  effect — ^given  to  a  valid  release  under 
this  section,  goes  to  show  the  importance  of  enabling  rules  to  be 
framed  to  prevent  such  release  being  made  improvidently,  and  to 
give  all  the  creditors  an  opportunity  of  investigating  the  grounds 
for  a  release.  This  Rule  provides  that  notice  of  any  application 
under  sec.  129  shall  be  served  upon  every  creditor  of  the 
insolvent,  whether  such  creditor  has  proved  or  not,  thirty  clear 
days  at  least  before  the  day  appointed  for  hearing  such  applica^ 
tion.     We  do  not  think  that  Rule  has  been  complied  with. 

"  The  Companies  Statute  1864"  (No.  190),  sees.  60  and  61, 
provides  that  service  of  any  document  requiring  to  be  served 
upon  the  company  may  be  made  by  leaving  the  same  at  or 
sending  it  by  post  to  the  registered  office  of  the  company,  and  in 
proving  service  it  shall  be  sufficient  to  prove  that  the  document 
was  properly  directed  and  put  as  a  prepaid  letter  into  the  post 
office.  The  registered  office  of  this  company  is  14  Bouverie- 
street,  Carlton,  and  the  title  of  the  company  was  the  Melbourne 
Brewing  and  Malting  Company.  The  notice  to  it  should  there- 
fore have  been  addressed  to  the  Melbourne  Brewing  and  Malting 
Company,  14  Bouverie-street,  Carlton.  By  the  affidavit  of  Norman 
Krone,  sworn  1st  December  1885,  he  states  that  he  served  a 
notice  through  the  post  by  a  prepaid  letter  addressed  to  each  of 
the  creditors  of  the  insolvent  whose  names  and  addresses  were  set 
out  in  the  list  of  creditors  annexed.  Now  the  name  and  address 
there  inserted  was  Edward  Latham,  manager  of  the  Melbourne 
Brewing  and  Malting  Company,  Carltou.  That  is  clearly  a  non- 
compliance with  sees.  60  &  61  of  "  The  Companiea  Statute  1864.'* 
This  deponent  also  makes  a  further  affidavit,  and  it  is  not  easy  to 
see  how  the  repeated  inconsistencies  in  his  affidavits  are  due  to 
carelessness  only.     By  that  affidavit  dated  30th  March  1886,  he 
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states  that  he  served  a  copy  of  the  notice  to  apply  to  the  court  f.  e. 

for  a  certificate  of  discharge,  by  posting  the  said  notice  to  the  I886 

secretary  of  the  Melbourne  Brewing  and  Malting  Company  J^^ 
Limited,  14  Bouverie-street,  Carlton,  and  registered  the  letter.  Bruc*. 
Both  as  to  the  person  and  the  address  this  witness  contradicts 
himself.  No  doubt  in  the  second  affidavit  he  says  it  was  for  a 
certificate  of  discharge,  but  it  has  been  contended  on  his  behalf 
that  it  is  a  blunder.  If  it  be  not,  the  affidavit  is  entirely  irrelevant, 
he  must  have  been  referring  to  the  affidavit  he  had  previously 
sworn,  and  if  he  were  he  was  directly  contradicting  his  previous 
statements.  The  manager  and  secretary  have  sworn  affidavits 
denying  the  receipt  of  any  notice  or  knowledge  that  the  applica- 
tion was  going  to  be  made,  until  after  it  was  granted. 

It  is  sufficient,  we  think,  for  the  purpose  of  supporting  this 
appeal,  to  say  that  this  objection  has  been  fully  supported.  We 
think  proof  that  the  opposing  creditor  had  not  been  served  with 
notice  is  sufficient  to  support  the  appeal,  and  that  it  is  not 
necessary  to  go  into  the  further  grounds  of  appeal  for  the  purpose 
of  dealing  with  this  question.  At  the  same  time  we  must  not  be 
understood  to  say  that  we  do  not  think  the  subsequent  grounds 
might  not  have  been  supported. 

On  the  second  ground,  viz.,  that  three-fourths  in  number  and 
value  of  the  creditors  who  proved  debts  have  not  accepted  the 
composition,  it  is  clear  that  the  firm  of  M'Lean  and  Co.  did  not 
accept  it.  The  signature  Andrew  M'Lean  is  not  shown  to  bind 
the  firm,  and  therefore  the  firm  is  to  be  excluded — then  the 
remainder  of  the  accepting  creditors  are  taken  out  of  the  statute 
and  made  insufficient  to  support  this  release.  The  learned  judge 
(Judge  Casey)  who  refused  to  set  aside  the  order  of  Judge 
Trench,  has  favoured  us  with  his  reasons  for  that  refusal.  He 
states: — "  I  refused  the  application  for  the  reason  that  whatever 
power  the  Court  of  Insolvency  possesses  to  review  and  if  necessary 
set  aside  its  previous  orders,  that  power  should  only  be  exercised 
upon  dear  proof  that  the  previous  proceedings  were  tainted 
with  fraud,  irregularity,  or  error."  We  assent  to  that  opinion. 
He  then  proceeds: — "I  was  of  opinion  that  no  such  proof  was 
before  me ;  on  the  contrary,  it  did  appear  that  the  very  points 
relied  upon  before  me  were  fully  and  carefully  discussed  before  and 
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^-  c.  examioed  into  by  the  court  when  the  order  now  impeached  was 

1886  made.    Moreover,  the  order  being  one  that  revested  all  property 

^~  undisposed  of  in  the  insolvent,  I  was  less  liable  to  disturb  it" 

Bbxtcb.        yj-q  cannot  agree  with  the  learned  judge  that  there  was  no  such 

proof,  nor  with  the  observation  that  the  question  was  fully  gone 

into  before  Judge  Trench.     It  is  clear  that  the  matter  of  the 

guarantee,  which  is  an  important  incident,  was  not  before  Judge 

Trench.     That  might  have  materially  affected  his  judgment 

However,  it  is  sufficient  now  to  say  that  we  think  the  first  ground 

of  objection  sufficient;  it  appears  to  our  satisfaction  that  no 

proper  notice  has  ever  been  given  to  the  opposing  creditor,  and 

we  therefore  think  this  appeal  should  be  allowed  and  with  costs^ 

and  the  costs  of  the  proceedings  before  Judge  Casey. 

Appeal  aUawed. 

Solicitors  for  appellant :  Duffett  Jk  Manton. 

Solicitors  for  respondent:  Jennings  cfc  Jennings    for   C,  B. 

Walter,  Murtoa. 

A.  J.  A. 


WEBB,  J.  In  re  PATRICK  MONKS. 

J       5  Practice — Insolvency — Petitioning  ereditor^s  debt — Sel-of— Setting  up  frttih  debt  to 
L  "  neutralise  set-off. 

On  an  Order  nisi  for  sequestration  where  the  i)etitioning  creditor's  debt  is  an 
unsatisfied  judgment,  the  Court  will  not  go  behind  the  judgment,  or  allow  the 
respondent  to  impeach  it ;  but,  in  order  to  ascertain  whether  it  forms  a  sufficient 
petitioning  creditor's  debt,  wiU  inquire  how  much  is  due  on  the  judgment. 

Where,  on  an  Order  nisi  for  sequestration,  the  respondent  has  by  his  notice  of 
objections  raised  a  set>off  against  the  petitioning  creditor's  debt,  it  is  not  com- 
petent for  the  petitioning  creditor  on  the  hearing  to  neutralise  that  set-off  by 
setting  up  another  debt  due  to  him  by  the  respondent. 

Order  nisi  for  the  sequestration  of  the  estate  of  Patrick  Monks 
upon  the  petition  of  John  O'Donnell. 

The  act  of  insolvency  alleged  was  not  satisfying  a  judgment 
for  571.  48.  7d.,  upon  which  execution  had  issued.  The  notice 
of  objections  alleged  a  set-off  against  the  judgment  debt  for  31i. 
8$.  6c2.  for  work  and  labour  done,  reducing  the  amount  now  due 
to  the  petitioner  to  less  than  50^. 
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the  petitioner,  objected  that  th6  respondent 
behind  or  impeach  in  any  way  the  judgment 
},  J.  It  isr  not  an  impugning  of  the  judgment, 
inst  the  petitioning  creditor's  debt,  which  if 
dace  his  debt  to  less  than  50L] 
VSLS  then  put  in  evidence,  and  it  was  admitted 
led  on  it,  and  was  returned  unsatislBied. 

spondent — The  debt  has  not  been  proved ;  as  it 
submitted  that  that  is  necessary.  [Webb,  J. 
)ur  notice  of  objections  traverse  the  debt,  but 
b-off.  Where  there  is  a  set-off  there  must  be  a 
1  it  is  set  off.    The  only  matter  in  issue  is  the 

then  given  that  since  the  judgment  recovered 
lad  done  certain  work,  and  supplied  certain 
>uilding  of  a  house,  for  the  petitioner,  and  had 
all  portion  only,  leaving  the  amount  of  ISl.  Ss. 
i  on  that  building.  Evidence  for  the  petitioner 
the  effect  that  that  amount  was  set  off  against 
ment  which  had  been  obtained  by  him  against 


spondent — The  petitioner  is  not  now  entitled  to 
nt  judgment;  if  he  had  done  so  in  the  first 
it  have  raised  a  case  against  it.  The  set-off 
le  first  judgment  debt,  which  is  the  only  one 
itition  is  based,  to  less  than  50^.,  so  that  there 
itioning  creditor's  debt. 

this  case  the  petitioning  creditor's  debt,  as 
ition,  is  a  debt  of  57L  48.  7d.,  by  virtue  of  a 
jd  against  the  respondent.  The  act  of  insol- 
ted,  but  the  respondent,  by  his  notice  of  objec- 
he  petitioning  creditor  is  not  a  creditor  to  the 
luse  he  has  a  set-off  which  would  reduce  the 
dgment  to  less  than  50!.,  and  that  is  a  perfectly 
he  fact  be  so.     It  is  true  that,  on  a  petition  for 
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WEBB.  J.  sequestration,  this  Court  will  not  go  behind  the  judgment,  or 
1886  allow  the  respondent  to  impeach  it.     But  the  Court  will  inquire 

j,j  ,.g  how  much  is  due  on  the  judgment  without  impeaching  it  in  any 

Monks.  way.  Exp.  Prescott  (a),  under  the  old  bankruptcy  law,  lays 
down  the  same  principle — "  QucBre,  whether  the  commissioners" 
(t.6.,  the  commissioners  in  bankruptcy)  "have  authority  to 
inquire  into  the  validity  of  a  judgment  which  is  the  foundation 
of  the  proof  of  the  petitioning  creditor's  debt.  Semble,  that  they 
may  at  all  events  inquire  how  much  is  due  on  the  judgment." 
And  this  amounts  merely  to  that  inquiry.  The  respondent 
having  claimed  a  set-off  against  the  debt  alleged  in  the  petition, 
it  is  not  competent  for  the  petitioning  creditor  now  at  the  hear- 
ing to  say  that  there  is  another  debt  due  to  him  by  the  respon- 
dent, against  which  the  set-off  can  be  placed.  The  respondent 
has  had  no  notice  of  any  such  claim  of  another  debt,  and  does 
not  come  here  prepared  to  meet  it.  The  respondent  has  proved 
his  set-off  to  the  extent  of  142. 8s,  6(2.,  which  reduces  the  petitioning 
creditor's  debt  below  501,  The  petitioner,  upon  his  present 
petition,  is  not  entitled  to  go  into  the  whole  of  the  accounts 
between  himself  and  the  respondent,  to  show  how  much  is  due 
by  the  one  to  the  other.  The  only  thing  in  issue  is  the  b7l.  48. 7i 
judgment  and  the  set-off  pleaded  to  it.  The  respondent  has 
satisfied  me  that  he  has  a  set-off  which  reduces  the  debt  relied 
on  to  less  than  501,  I  therefore  discharge  the  Order  nisi  with 
costs. 

Solicitor  for  petitioner :  Hornby. 

Solicitors  for  respondent :  Davies,  Price,  &  WiglUon,  for  W,  <t 

J.  Higgins,  Geelong. 

A.  J.  A. 

(a)  1  M.,  D.  &  De  G.,  199. 
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In  re  frank  WESTON. 

8,  136 — Application  for  certificate — Dispensing  with  Is. 
vidend—Satiiifaction  of  the  court, 

n  obtain  an  order  of  the  court,  under  sec.  136  of  the 
"  dispensing  with  the  condition  of  payment  of  a  dividend 
low  to  the  satisfaction  of  the  court  that  the  failure  to 
)m  circumstances  for  which  he  is  not  "  in  the  opinion  of 
istly  responsible.  If  he  allege  that  a  particular  property 
ledule  as  assets,  more  than  sufficient  to  pay  the  requisite 
ne  valueless,  he  must  prove  to  the  court's  satisfaction 


k  WestoD,  an  insolvent,  ac]rainsfc  an  order 
July  1886,  by  the  Judge  of  the  Court  of 
le,  refusing,  without  prejudice,  to  grant  a  cer- 
or  to  dispense  with  payment  of  a  dividend  of 
editors  of  his  estate. 

ink  Weston,  on  23rd  July,  made  an  applica- 
Insolvency,  Melbourne,  for  an  unconditional 
ge.  His  estate  had  not  paid  any  dividend, 
i  filed  by  the  insolvent,  setting  forth  reasons 
ot  paid  7s.  in  the  £.  His  Honour  then  stated 
id  by  the  insolvent  in  March  last,  set  down 
U.,  and  his  assets  at  lOOOi.;  but  nothing  had 
should  therefore  require  further  information 
the  case.  No  account  had  been  filed  by  the 
9  assets  had  been  disposed  of,  and  he  desired 
point  also. 

the  application  was  renewed  on  a  further 
his  solicitor  (Mr.  Braham)  and  the  insol- 
ice  the  adjournment  the  insolvent  had  sent  a 
requesting  him  to  file  an  account  in  accor- 
3  of  the  statute  and  Regulations  under  it,  but 
my  answer  to  the  letter.  The  assets  of  lOOOi. 
dule  consisted  of  500Z.,  the  value  of  the  lease 
re,  of  which  the  insolvent  was  the  lessee,  and 
le  scenery,  appointments  and  fittings  of  the 
Be  had  informed  the  insolvent  that  he  dis- 
the  Nugget  Theatre,  and  as  he  did  not  take 
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P.  c.  it  up  and  carry  it  on  upon  the  terms  of  the  lease,  or  dispose  of  it 

1886  to  some  other  person,  the  scenery,  appointments,  and  fittings  had 

j^  become  the  property  of  the  landlord.     His  Honour  then  gave  the 

Weston.  following  decision  : — 

The  application  appears  to  have  been  made  in  regular  form  under  the  135tli  and 
136th  sectioDs  of  the  Act.  There  ia  no  opposition  either  by  the  trustee  or  credi- 
tors, and  the  only  question  for  me  to  consider  is  whether  the  insolvent  has  proved 
to  the  satisfaction  of  the  court  that  the  failure  to  pay  7«.  in  the  £  to  credi- 
tors arose  from  circumstances  for  which  he  can  not  justly  be  held  responsiUe. 
That  matter  has  to  be  decided  under  the  136th  section,  and  the  Act  imposes  on 
the  court  the  duty,  whether  there  be  opposition  or  not  on  the  part  of  the  credi- 
tors, of  ascertaining  if  the  insolvent  has  shown  that  the  inability  to  pay  ^i,  in  the 
£  arose  from  circumstances  for  which  he  can  not  justly  be  held  responsible.  The 
burthen  of  proving  that  to  the  satisfaction  of  the  court  ia  thrown  on  the  insolveoL 
In  his  schedule  the  insolvent  puts  down  his  liabilities  at  1023^,  and  his  assets  at 
lOOOZ.,  the  latter  consisting  of  the  lease  and  scenery,  &o.,  of  the  Nugget  Theatre 
in  Bourke-street  East.  It  was  intimated,  when  the  case  was  before  the  oooitfli 
the  23rd  inst.,  that  the  trustee  of  the  estate  ought  to  tile  a  statement,  as  meo- 
tioned  in  the  122nd  section  of  the  Act,  and  referred  to  in  the  85th  mle.  The 
trustee,  however,  has  not  filed  such  a  statement,  and  Mr.  Braham  has  aigned  that 
the  insolvent  should  not  be  held  responsible  for  the  omission.  So  far  as  I  kno«' 
the  insolvent  is  not  in  a  position  to  compel  the  trustee  to  file  the  statement,  and 
at  present  I  do  not  know  how  the  court  could  compel  the  trustee  to  file  it.  It  is 
a  misfortune,  perhaps,  that  there  is  no  rule  on  which  the  ooart  can  insist  on  that 
portion  of  the  statute  being  complied  with  by  a  trustee. 

The  further  question  remains  of  whether  the  insolvent  haa  shown  by  evideooe 
sufficient  to  satisfy  the  court  that  the  assets,  which  he  described  as  in  Maichlut 
worth  1000^.,  arc  now  absolutely  worth  nothing.  There  is  no  evidence  to  corro- 
borate the  statements  made  by  the  insolvent  in  his  affidavits.  Nobody  else  his 
made  an  affidavit  to  support  the  argument  of  Mr.  Braham  that  the  aaseta  aR 
worthless,  and  I  fail  to  see  why,  if  that  be  the  case,  proof  of  it  could  not  have 
been  brought  before  the  court.  The  terms  of  the  lease  between  the  landlord  of 
the  Nugget  Theatre  and  the  insolvent  have  not  even  heeaoL  brought  before  the 
court.  There  is  not  even  an  affidavit  that  there  ia  no  clause  in  the  leaae 
defining  the  right  to  remove  fixtures  in  the  event  of  insolvency.  The  whole  caw 
is,  in  fact,  left  on  the  statements  of  the  insolvent.  I  do  not  mean  to  implf  by 
that  remark  that  the  insolvent  has  stated  anything  improper  in  his  affidavit 
There  is,  however,  no  corroborative  evidence  of  the  insolvent's  statements  snffi* 
cient  to  account  for  the  fact  that  assets  described  as  worth  1000/.  on  the  l6i 
March  last  are  worth  nothing  to-day.  I  shall  therefore  make  an  order  that  the 
application  for  a  dispensation  of  the  condition  in  the  Act  requiring  payment  of  7<- 
in  the  £  to  creditors  be  refused  without  prejudice  to  a  further  application  for  a 
certificate  and  dispensation. 

From  this  decision  the  insolvent  appealed  to  the  Full  Court. 
The  learned  judge  of  the  Court  of  Insolvency  furnished  the 
Full  Court  with  the  following  reasons  for  his  decision  :—(l.) 
The  insolvent  was  not  corroborated  in  his  statements,  (i) 
Paragraph  30  of  the  insolvent's  affidavit,  sworn  30th  June  1886, 
was  inconsistent  with  list  F  of  his  schedule.      (3.)  I  was  not 
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which  were  valued  in  March  1886, 
worth  lOOOi.,  were  worth  nothing  in 
s  of  the  lease  referred  to  in  the  insol- 
isclosed  to  the  Court.  (5.)  I  was  not  ^ 
1  the  estate  had,  by  writing  under  his 
5st  in  the  lease,  as- required  by  sec.  82 
as  given  above,  was  also  to  be  read  as 

it — There  was  no  opposition  in  the 
led  judge  should  have  been  satisfied 
:plauation  by  the  insolvent  as  to  how 
ich  in  March  last  were  worth  lOOOi., 

[HiGiNBOTHAM,  J.  The  learned  j  udge 
''Insolvency  Statute  1871"  (No.  379), 
ilure  to  pay  Is.  in  the  £  arose  from 
e  insolvent  cannot,  "  in  the  opinion  of 
esponsible.  That  is  a  matter  of  discre- 
exercised  wrongly  on  a  mistaken  view 
I  set  the  matter  right.  The  learned 
|r  he  is  not  satisfied,  but  he  is  not 
at  is  uncorroborated.  It  is  submitted 
lecessary.     Besides,  the  insolvent  can- 

what  becomes  of  the  property  when 
,  He  has  done  his  best  in  asking  the 
but  the  trustee  takes  no  notice  of  the 
wer  in  the  insolvent  to  compel  him  to 
s  made  on  notice  to  the  trustee,  under 
ules  of  6th  October  1871,  who  might 
on  if  he  so  chose.  It  was  held  in  Ee 
a  the  opinion  of  the  judge,"  in  sec.  136, 
pensing  with  the  prescribed  dividend 

spondent, 

nsolvent,  before  obtaining  an  order 
with    the    condition   of     payment 

(b)  HlGINBOTHAM,  KeKFERO,  and  W£BB,  JJ. 
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F.  c.  of    a    dividend   of    not    less    than  7«.   in   the    £   must   shoV 

1886  that    the    failure    to    pay     such    dividend     has    arisen    from 

}~  circumstances  for  which   he    cannot,    in    the  opinion  of   the 

Weston.  court,  justly  be  held  responsible.  The  insolvent  has  the  onas 
cast  on  him  to  prove  to  the  satisfaction  of  the  court  that  the 
non-payment  of  the  dividend  did  not  arise  in  consequence  of  his 
conduct  That  is  the  plain  meaning  of  sec.  136,  which  has 
already  been  decided  by  this  Court  in  Re  Dyte  (c),  where  Moles- 
worth,  J.,  stated : — 

**The  onus  of  proof,  with  some  accuracy  as  to  details  of  losses,  should  lie  on 
the  insolvent.  From  cases  which  have  come  hefore  me  I  think  that  this  dauK 
has  been  dealt  with  by  some  of  the  primary  courts  with  too  much  laxity.  .  .  . 
To  entitle  him  to  his  certificate,  I  think  the  insolvent  should  have  shown  in  his 
affidavit  clearly  and  Intelligibly  his  financial  history  and  extraordinary  loues, 
causing  this  inability  to  pay  7«.  in  the  £." 

In  that  case,  the  Court  of  appeal  actually' reversed  the  decision 
of  the  judge  of  the  district  court,  who  allowed  the  dispensation 
of  payment  of  78.  in  the  £.  In  Re  Heath  (d),  the  same  learned 
judge  held  that  no  legal  excuse  for  non-payment  of  the  7«.  had 
been  furnished  to  the  judge  of  the  court  whose  decision  was 
appealed  from,  and  he  there  again  reversed  the  decision  graniang 
the  dispensation.  Thus  on  two  occasions  the  Court  of  appeal 
reversed  the  decision  of  district  coui-ts  granting  dispensations  (rf 
the  condition  for  payment  of  78.  in  the  £.  Those  cases  merely 
carry  out  the  plain  meaning  of  the  statute,  which  is  that  if  an 
insolvent  has  not  complied  with  the  condition  precedent  to  the 
grant  of  his  certificate,  he  must  show  that -his  failure  to  do  so  is 
a  failure  for  which  he  is  not  properly  and  justly  responsible. 

In  the  present  case  the  insolvent,  in  his  schedule,  included 
among  his  estate  a  particular  property,  which  he  claimed  as 
assets  to  the  amount  of  lOOOi.  In  applying  forliis  certificate,  he 
alleges  that  his  estate  is  not  sufficient  to  pay  78.  in  the  £,  and  he 
in  effect  says  he  does  not  know  and  cannot  learn  what  has 
become  of  this  property,  which  he  said  was  worth  lOOOi.  The 
judge  of  the  Court  of  Insolvency  does  not  state  whether  the 
trustee  or  the  insolvent  was  responsible  for  the  loss  of  this 
lOOOZ.,  if  it  was  lost.     All  he  says  is  that  it  rests  with  the  in- 

.        (c)  Ante  Vol.  U.,  I.  42.  {d)  AnU  Vol.  VIII.,  I.  10. 
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it  the  failure  to  pay  78.  in  the  £  was  a  failure 
[vent  was  not  justly  responsible,  and  that  the 
town  that.  The  insolvent  tried  to  show  that  his 
aed  the  lease  of  the  Nugget  Theatre ;  but  it 
Eimed  judge's  reasons  that  he  was  not  satisfied 
ad,  in  the  only  legal  way  he  could,  viz.,  by 
1  this  asset.  We  think  the  decision  of  the 
5  quite  correct,  and  that  he  was  not  in  a 
a  the  evidence  furnished  him  by  the  insolvent, 
pay  7«.  in  the  £  was  not  a  failure  for  which  he 
Id  responsible.     The  appeal  will  be  dismissed 

Appeal  dismissed. 

xm  <fe  Pirani. 

A.  J.  A. 


RE  FRANCIS  JOSEPH  FLEMING. 

—Sec.  136 — Conditions  as  to  certificate — Payment  of  7s.  in 
olvent  estate  " — Scheduled  creditors  not  proving — Creditors 
ing. 

certificate  of  discharge,  an  insolvent  must  show  that  his 
Mky  a  dividend  of  not  less  than  Is.  in  the  £  to  all  creditors 
»ther  included  in  the  insolvent's  schedule  or  not— and 
r.)  to  all  creditors  in  the  schedule  who  have  not  proved — 
iispensation  from  this  requirement  under  sec.  136  of  the 
n."  The  fact  that  the  creditors  have  been  paid  the 
>t  sufficient,  unless  it  is  shown  that  they  have  been  paid 
Ate. 


ncis  Joseph  Fleming,  an  insolvent,  from  an 
judge  of  the  Court  of  Insolvency,  Melbourne, 

pplied  to  the  Court  of  Insolvency,  Melbourne, 
discharge,  stating  by  his  affidavit  that  the  only 
proved  a  debt  on  his  estate  was  A.  H.  Farmer, 
nt,  which  had  since  been  paid  in  full.  His 
3re  those  mentioned  in  his  schedule.  The 
of  a  list  of  twenty-seven  unsecured  creditors. 
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^'^'  whose  debts  amounted    in    the    aggregate    to  200Z.  13a.  dd, 

1S86  and  of  three  secured  creditors  whose  debts  amounted  to  2841. 

In  re         ^^^*  ^^m  ^^^  the  value  of  whose  security  was  1931.  lOs.    There 

Flkmiko.       y^^   QQ   opposition   to    the  application.      The    learned  judge 

refused  the  application,  without  prejudice,  on  the  ground  that 

the  provisions  of  sea  136  of  the  "Insolvency  Statute  1871" 

(No.   379)  had    not    been    complied  with,  and  stated  as  his 

reason  that  he  thought  the  decision  in  Be  Farrell  (a)  applied 

to  this  case,  and  that,  as  the  insolvent  stated  on  oath  that  the 

persons  mentioned  in  his  schedule  were  creditors  of  his»  he  was 

bound  to  satisfy  the  court  that  he  had  complied  with  sec.  186,  as 

to  those  creditors,  or  was  entitled  to  a  dispensation.    He  thought  . 

that  the  creditors  in  the  schedule  were  entitled  to  be  paid  on 

proving  their  debts.     From  this  decision  the  insolvent  appealed. 

Isaacs  for  the  iitsolvent  appellant — The  learned  judge  of  tbe 
Court  of  Insolvency  erroneously  held  that  the  7a  dividend  znwt 
be  paid  to  all  the  creditors  of  the  estate  whether  they  had  proved 
or  not.  [Webb.  J.  In  -Be  Farrell  (a),  Molesworth,  J„  held  that 
all  the  creditors  in. the  schedule  must  be  paid,  and  not  merely 
those  who  bad  proved.]  The  Learned  judge  followed  that  eas^ 
but  it  is  submitted  that  Molesworth,  J.,  did  not  in  fact  or  did 
not  inteud  to  decide  anything  of  the  sort  in  that  case.  I(  wa9 
not  brought  under  his  notice,  and  at  most  it  was  a  mere  obiter 
dictum.  The  provisions  of  the  Act  are  for  the  purpose  of  allow- 
ing creditors  to  come  in  and  prove  if  they  choose.  If  they  do  ap| 
come  in  aud  prove  in  a  matter  which  has  been  held  to  be  one  of 
public  notoriety,  they  will  not  be  considered  Due  notice  i* 
given  under  sea  135,  and  "  any  creditor,"  which  has  been  h^jid  to 
mean  "  any  creditor  who  has  proved,"  may  be  heard  in  opposition 
to  the  application ;  the  creditor  who  has  not  proved  has  noloeus^ 
standi.  The  words,  "  has  paid,  or  will  pay,"  in  see.  136,  mem 
that  the  trustee  has  paid,  or  has  the  money  in  hand  to  pay,  sueh 
creditors  as  have  proved.  Creditors  who  afterwards  come  in  and 
prove  take  the  chance  of  whether  there  is  anything  left  for  them 
to  share.  [Webb,  J.  In  this  case,  as  the  only  creditor  who  has 
proved  has  been  paid  in  full,  the  estate  would  go  back  to  the 

(a)  4  A.J.R.  101. 
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rt  should  so  direct  under  sec.  103.  All 
the  schedule  must  be  supposed  to  have 
on,  for  it  is  one  of  public  notoriety : 
sr  (b) ;  and  as  they  do  not  claim  any- 
that  they  never  intend  to  do  so.  In 
>  held  that  a  creditor  who  has  not 
be   heard    against    the    grant   of  a 


ndent. 

Cur.  adv.  vult. 

)  judgment  of  Hiqinbothah,  J.,  and 

an  order  of  the  learned  judge  of  the 
ising  to  the  appellant  a  grant  of  a 
ler  the  ''Insolvency  Statute  1871.'' 
ellant  was  sequestrated  on  the  4th 
dule  he  sets  out  a  list  of  three  secured 
valuing  their  security  at  1951.  lOa.,  and 
editors  to  whom  he  was,  at  the  time  of 
[  in  the  aggregate  sum  of  2002.  ISa.  5d. 
the  sum  of  32.  IBs.,  is  the  only  one  who 
I,  and  he  has  been  paid  in  full.  It  does 
its  whether  he  has  been  so  paid  out 
by  means  otherwise  provided.  All  the 
)aid.  Under  these^  circumstances,  the 
certificate,  on  the  ground  that  section 
\d  the  grant  of  a  certificate  unless  a 
78.  in  the  £  had  been  or  would  be  paid 
ors,  or  such  requirement  was  dispensed 
art  of  the  section,  and  referred  to  Re 
iy  for  his  so  refusing.  From  this  de- 
ppeal 

suponthe  proper  construction  of  sec.  136. 
I  upon  us  by  the  learned  counsel  for  the 

167.  (e)  AiUe.Yol  II.,  I.  49. 

(d)  4  A.J.R.  101. 

YY 
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F.  c.  appellant,  that  the  requirements  of  this  section  are  satisfied  if  a 

1886  dividend  of  not  less  than  78.  in  the  £  has  been  or  will  be  pud 

}~  ^^  ^^^  creditors  who  have  proved  upon  the  estate,  although  the 

Flkming.      remainder  of  the  scheduled  creditors  may  not  be  paid  anything. 

My  brother  Higinbotham  and  I  cannot  concur  in  this  oonstrno 

tion  of  the  section,  and  we  think  the  learned  judge  of  the  court 

below  was  perfectly  right  in  the  view  he  adopted,  and  that  the 

order  appealed  from  was  coiTect. 

In  our  opinion,  sec.  136  was  inserted  for  the  protection  of 
the  public  and  of  ti*aders  generally,  and  not  in  the  interest  of  the 
creditors  of  the  particular  insolvent  applying  for  a  certificate.  This 
view  is  supported  by  Re  Dixon  (e),  where  Molesworth,  J.,  held  that 
the  consent  of  the  required  statutory  majority  of  creditors  to  a 
composition  under  sec.  129,  afforded  no  ground  for  dispensing 
with  the  condition  imposed  by  sec.  136.  We  think  the  intention 
of  the  section  is  to  secure,  so  far  as  the  refusal  of  a  certificate  can 
secure  it,  that  a  man  should  not  contihue  his  trading  down  to  a 
point  where  his  assets  would  not  pay  his  creditors  7$.  in  the  £, 
and  this  wholly  irrespective  of  whether  those  creditors  proved  or 
abstained  from  proving  on  his  estate.  So  far  as  the  interest  of 
the  particular  creditors  is  concerned,  that  would  have  been  con- 
served by  requiring  simply  that  they  should  be  paid  the  stipu- 
lated dividend,  which  might  have  been  satisfied  by  payment  out 
of  any  funds  the  insolvent  could  procure  from  his  friends  or  othff- 
wise.  But  the  requirement  of  the  section  is  that  the  dividend 
should  be  paid  "  out  of  the  insolvent  estate,"  and  the  certificate 
cannot  be  purchased  by  the  generosity  of  the  insolvent's  friends. 
For  these  reasons  we  are  of  opinion  that,  to  avoid  the  prohibi- 
tion of  sec.  136,  either  the  insolvent  must  prove  to  the  conrt 
that  his  estate  has  paid,  or  will  pay,  a  dividend  of  not  less  than 
7s.  in  the  £  to  all  creditors  who  have  proved,  whether  included 
in  the  insolvent's  schedule  or  not,  and  to  all  creditors  in  the 
schedule  who  have  not  proved,  or  he  must  obtain  a  dispensation 
from  this  requirement. 

The  insolvent,  by  inserting  certain  creditors  in  his  schedule, 
admits  as  against  himself  that  he  has  contracted  those  debts,  and 
that  they  remain  unpaid  at  the  date  of  the  sequestration,  and 

(e)  5A.J.R.,  171. 
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;o  him  in  taking  his  debts  at  his  own  esti- 
schedule.  Here  there  has  been  no  applica- 
the  payment  of  the  78.  in  the  £ ;  but  the 
icate  is  based  wholly  upon  the  ground  that 
n  fact,  paid  to  all  the  creditors^  because  the 
has  been  paid,  the  argument  being  that 
t  proved  are  to  be  wholly  disregarded,  as  far 
d. 

losed  in  the  schedule,  and  on  the  affidavits 
lication,  we  hold  that  upon  the  proper  con- 
;here  is  no  proof  that  a  dividend  of  not  less 
been  or  will  be  paid.  The  appeal  should 
>n  be  dismissed. 

cur  in  the  judgment  delivered,  with  this  ex- 
b  agree  in  the  construction  to  be  placed  on 
I.  The  Act  appears  to  me  to  endeavour  to 
ses,  one  to  enable  an  insolvent's  estate  to  be 
ersons  beneficially  entitled  as  his  creditors, 
J  efiect  to  a  matter  of  public  policy.  In 
[  efiect  of  sec.  136,  it  is  necessary  to  consider 
)efore  the  Act  was  passed.  Any  insolvent 
he  could  pay  any  fraction  of  a  penny  in 
lis  certificate,  the  matter  being  entirely  in 
udge  of  the  Insolvent  Court.  The  Legisla- 
lall  not  be  so  in  the  future — we  will  put 
ent  an  insolvent,  who  might,  as  was  de- 

the  last  moment,  and  come  to  the  court 
ets,  obtaining  his   certificate   at  all  as  a 

his  estate  has  declared  a  dividend  of  not 

ection  that  may  be  said  to  have  embodied 
is  sec.  130.  That  section  embodies  the 
n  where  an  insolvent  has  sought  the  pro- 
id  his  estate  has  been  placed  under  its  con- 
in  the  £,  he  has  to  come  to  the  court  to 
upon  such  terms  as  may  be  imposed  upon 


YY2 
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F.o.  Now  sec.  136  provides  that  the  terms  upon   which  an  in- 

1886  solvent  may  obtain  his  certificate  are  that  a  dividend  of  not  \&i& 

jnre  than  7«.  in  the  £  has  been  or  will  be  paid  out  of  the  estate. 
Flemiho.  r^Q  ^gj^ija  "dividend"  is  used  in  several  sections  of  the  Act 
In  sec.  121  it  is  provided  that  the  trustee  shall  pay  and 
apply  the  proceeds  of  the  collection  and  getting  in  of  an  insol- 
vent estate  to  payment — first  of  costs  and  expenses;  and 
secondly,  commission;  thirdly,  in  payment  of  preferential  cre- 
ditors, and  fourthly, 

"  In  payment  to  and  amongst  all  other  creditors  who  have  proved  their  debts 
rateably  in  proportion  to  the  amounts  of  their  respective  debts.  Provided  th&t 
the  trustee  shall  not  declare  any  '  dividend'  until  after  the  expiration  of  the  pre- 
scribed time,  or  such  time  as  the  court  or  a  judge  may  direct." 

By  sec.  122  he  is  to  file  statements  showing  how  the  estate  has 
been  disposed  of — following  the  same  four  headings,  the  fourth  of 
which  is  "Dividends  to  general  creditors." 

Now  the  dividend  spoken  of  in  sec.  136,  according  to  Be 
Frankd  (/),  is  a  dividend  after  the  deduction  of  the  ordinary  cost 
of  management  of  the  estate,  and  before  a  certificate  is  granted 
under  the  first  part  of  that  section,  his  estate  must  have  paid  a 
dividend  as  well  as  the  costs  and  expenses,  the  commissioo 
and  the  preferential  payments  provided  by  sees.  121-2.  Now  the 
dividend  after  payment  of  those  costs  and  expenses  and  pre- 
ferential claims  is  a  sum  which  *'  has  been,  or  will  be  paid''  to 
every  creditor  who  has  proved.  Those  words  "will  be  paid"  were 
not  in  the  English  Act  from  which  this  section  was  taken,  and  it 
is  apparent  that  they  were  inserted  to  lessen  the  severity  of  the 
extreme  provision  under  which  an  insolvent  could  only  obtain  his 
certificate  in  England,  from  the  fact  that  in  this  very  Act  there  is 
a  section  for  enabling  unclaimed  dividends  to  be  paid  into  the 
treasury  (sec.  125).  It  was  thought  that  the  fact  that  some 
creditors  might  be  out  of  the  jurisdiction  should  not  operate  in 
the  insolvent's  favour.  That  this  payment  is  a  condition  prece- 
dent to  the  insolvent's  applying  for  a  certificate,  is  further  shown 
by  the  qualification  which  follows  "  or  might  have  been  or  might 
be  paid  except  through  the  negligence  or  fraud  of  the  assignee  or 

tnistee." 

if)  4  A.J.R.  164. 


Digitized  by  VjOOQIC 


Fleming. 


VOL.  Xn.]  XLIX  &  L  VICT.  725 

Then  the  court  is  given  a  further  dispensing  power  if  satisfied  £^ 

that  from  no  fault  of  the  insolvent  he  is  unable  to  comply  with  1886 

this  condition.     So  that  the  construction  I  have  ventured  to  place  inrt 

on  this  section  is  that  it  is  a  section  altogether  independent  of 
the  distribution  of  the  estate — a  statutory  qualification,  the  con- 
dition precedent  to  the  exercise  of  which  is  that  the  estate  shall 
he  so  far  advanced  that  a  dividend  of  7^.  in  the  £  ha^  been  paid 
after  working  expenses  have  been  provided  for.  It  is  a  stringent 
provision  inserted  by  the  Legislature  to  prevent  reckless  trading, 
although  its  stringency  may  be  modified  by  the  court  in  the  cir- 
cumstances mentioned  in  the  latter  part  of  sec.  186. 

The  Act  takes  no  cognisance  whatever  of  creditors  who  have 
not  proved^  unless  the  insolvent  has  paid  20d.  in  the  £.  They 
have  no  locus  standi  whatever  in  the  proceedings.  With  these 
observations  I  concur  in  the  judgment  of  the  Court. 

Appeal  dismissed. 
Solicitors :  Bi'oham  Jk  Pi/rani. 

A.  J.  A, 


Ijr  THB  E«TATB  OF  JOHN  RUMBLE,  Deceased.  webb,  j. 


PTaau:e^Pr6baU^Adminisir<Uion--CQrp0ri$te  credUor^AdminiBtratUm  to  syndic  k  lo 

p/  c&rporcUion^Form  of  order,  ^  **^'  "* 

Where  »  creditor  seeking  adminiBtra^on  is  a  corporation,  the  letters  of 
administration  wiU  be  granted  to  the  syndic  of  the  creditor;  the  order  made  wUl 
be  thai  letters  of  adminutraticfu  be  granted  to  A.B.>  the  duly'tppointed  syndic 
<tf  the  C.IX  Company^  a  creditor  of  the.  deceased. 

Motion  for  a  grant  of  administration  of  the  estate  of  John 
Rumble,  deceased  intestate,  to  Edward  NichoUs  as  attomey- 
under-power  of  the  Melbourne  Brewing  and  Malting  Company 
Limited,  a  creditor  of  the  deceased,  which  had  proved  its  debt 
before  the  Master. 

The  deceased  left  personal  property  only,  of  the  value  of  about 
lOSOi.  His  widow  executed  what  purported  to  be  a  renunciation 
of  administration  in  favour  of  the  present  applicant,  who  had 
been  appointed  under  the  seal  of  the  company  to  apply  for 
administration. 
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Weigally  for  the  motion — A  corp< 
administration  by  its  syndic  or  attome; 
-under  its  seal:  In  the  Will  ofDobrzar 
thai  case  the  applicant  was  not  a  credit< 
would  apply  in  the  case  of  a  creditor  i 
legatee.  This  application  is  the  strong 
wish  of  the  other  person  entitled. 


Webb,  J.  In  this  case  Mr.  Weigall  m 
grant  of  administration  to  Edward  Nicl 
power  or  syndic  of  the  Melbourne  Brewi 
Limited,  a  creditor  of  the  deceased.  Th 
that,  where  a  creditor  seeking  administr 
jurisdiction  or  is  a  corporation,  the  lette 
attorney  under  power,  or  syndic,  of  the 
be.  In  In  the  Oooda  of  M'Conochie  (b)  ac 
to  the  attomey-under-power  of  individ 
Scotland.  In  In  the  Will  of  Farley  ( 
referred  by  the  registrar  who  has  handed 
tration  cum  testamento  annexo  was  grai 
Colonial  Bank  of  Australasia,  a  creditc 
looked  at  the  papers  in  Farley  s  case,  an 
order  made  in  that  case,  and  order  that 
be  granted  to  Edward  Nicholls,  the  duly 
Melbourne  Brewing  and  Malting  Compa 
the  deceased. 

Solicitors :  Dufett  <b  Brown. 
(a)  8%pra,  p.  270.        (h)  6  W.  W.  &  a'B.,  I.  86 
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BE  WILLIAM  IZATT,  Deceased. 

id  No,  842,  88,  5  and  6— Delegation  of  acU  and  duties  of 
Trnstees,  Execatora,  &o.,  Company,  c^fler  greater  pari  qf  estate 

tratrix  has  realised  the  greater  portion  of  the  estate  of  her 
rill  require  her  to  pass  her  accounts,  hefore  consenting,  under 
4ct  No.  S42,  to  her  appointing  the  Trustees,  Executors,  and 
mited,  to  perform  and  discharge  all  the  acts  and  duties  of 


sees.  6  and  6  of  the  Act  No.  842,  for  the  con- 
to  Marion  Izatt,  the  widow  and  administrat- 
[zatt,  deceased,  appointing  the  Trustees,  Execu- 
f  Company,  Limited,  to  perfonn  and  discharge 
luties  of  the  administratrix  in  her  place, 
lied  on  the  8th  November  1885,  leaving  a  widow 
nwhoseages  ranged  from  sixteenyears  to  one  year, 
er  1885,  administration  of  his  estate  was  granted 
r  this  Court.  The  widow  gave  the  necessary 
if  administration  were  duly  issued  to  her,  and  she 
he  administration  of  the  estate,  and  realised  the 
vo  properties) ;  the  net  proceeds  thereof,  after 
3bts  and  expenses,  amounted  to  1475Z.  7».  6d.,  in 
ih  there  were  the  two  properties  undisposed  of, 
tment  of  land  at  Kyneton,  and  the  other  a  small 
^^ewbridge,  for  which  purchasers  had  not  been 
1  value  of  the  two  properties  did  not  exceed  701, 
dx  had  procured  herself  to  be  registered  pro- 
le  "  Transfer  of  Land  Statute"  of  these  two 
had  retained  one-third  of  the  estate  for  her 
lue,  9832.  Il8.  Sd,,  was  uninvested,  and  was 
lefit  of  the  children.  She  stated  on  affidavit 
)tally  unused  to  the  business  of  managing  a 
having  regard  to  that  fact  and  tho  length  of 
}t  necessarily  elapse  before  the  estate 
up,  and  to  the  fact  that  she  was  resident  at 
of  Melbourne,  and  the  consequent  difficulty  of 
[nenis,  she  believed  it  would  be  for  her  children's 
should  appoint  the  company  to  perform  and 
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^charge  all  her  acts  and  dutiei 
iordingly  appointed  them,  subje 
lich  she  was  desirous  of  obfa 
npany  made  an  affidavit  that 
^ept  the  appointment.  The  al 
^ertisements  required  by  the  A 
re  duly  filed. 

Agg,  for  the  motion.    [Webb, 
\  but  'a  small  portion  of  the 
m  realised  by  her.]     But  the 
)    administratrix    makes    an 
idence  out  of  Melbourne  and  o1 
Bcult  to  procure  investments. 
Webb,  J.    I  think  she  ought  to  ] 
)  applici^tion.    I  will  give  her 
ore  the  Master,  and  allow  her  i 
kt  has  been  done. 

Subsequently,  the  Master  hav 
plication  was  renewed,  and  H 
ight. 

Solicitor :  J.  A.  WUmoth. 


In  thb  Will  of  EDMON] 

Pmctice—ProbaU'— Value  of  ^ 

'he  Court  will  require  the  affidavit  of 
^  the  amount  which  the  property  does  i 

Motion  for  probate  of  the  Will 
executora,  Francis  Mooney  and 
The  affidavit  of  the  applicants 
illy,  deceased,  had,  at  the  date 
ony  of  Victoria  of  the  value  of 
the  value  of  18202.,  and  persom 
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be  motion — [Webb,  J 
er  which  the  prope: 
follows  precisely  th( 
vit. 

^tical  difficulty  is  th 
1872"  (No.   427), 
[juired  to  enter,  is 

property  is  swor 
uld  obtain,  whether 
ktion.  It  is  necess 
roperty  does  not  ex 
I  and  no  more.  Ai 
Toperty  is  of  the  va 
.,  for  it  must  be  of 
[  will  not  refuse  t 
>  understand  that  i 
it  which  the  proper 


O'Halloran. 


Estate  of  ELLEN  GUI 

iwer  of  appairUmetU  only- 
to  residue  ofettaU, 

d  woman  exercised  a  pow 
but  made  no  other  dispc 
8  my  Will:"  -ff eW,  that  ] 
tie  exeontora  jure  reprtJBsek 
b  that  portion  of  it  include 

'  letters  of  administri 
iw  deceased,  in  respe 
lewry  Curnow,  her  \ 
I,  a  marriage  settlen 
and  the  present  a] 
hich  she  was  entitl 
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WEBB,^.       Will,  was  held  by  trustees  upon  trust  to  invest  for  her  benefit, 

1886  subject  to  her  husband's  right  to  receive  one-half  the  annual 

In  aieEgtate of  ^^^^^^  during  his  life,  and,  upon  her  death,  upon  trust  to  hold 

CuRNow.       the  said  sum,  or  the  securities  whereon  it  might  be  invested  upon 

trust  for  the  children  of  the  marriage,  subject  to  the  husband's 

right  to  have  one-half  set  apart  and  invested  for  his  benefit  for 

life.     If  there  should  be  no  such  child,  the  trustees  were  to  stand 

possessed  thereof  upon  such  trusts  and  for  such  purposes  as  she 

should,  by  deed  or  Will,  appoint ;  and,  in  default  of  appointment, 

to  herself,  her  heirs,  executors,  administrators,  and  assigns.     The 

maiTiage  took  place  on  24th  April  1883,  and  Mrs.  Cumow  died 

on  9th  October  1886,  without  issue,  but  leaving  a  Will  dated  the 

3rd  October  1886,  which,  after  reciting  the  power  of  appointment 

by  Will  given  her  by  the  settlement  of  the  20,000?.,  provided  :— 

''Now,  in  exercise  of  the  said  power  and  of  every  other  power  now  or  at  the 
time  of  my  decease  me  thereunto  enabling,  I  appoint  and  bequeath  the  said  sum 
of  money  to  the  following  uses :  I  appoint  and  bequeath  to,  &o.  {naming  Uym), 
And  I  hereby  appoint  the  said  Elizabeth  Crowe  and  John  Crowe  (i.«.  tht  ap- 
pointees) executrix  and  executor  of  this  my  Will." 

The  deceased  made  no  other  Will,  but  died  possessed  of  per- 
sonal estate  not  exceeding  18002.  in  value,  which  she  had 
acquired  as  one  of  the  next-of-kin  of  a  deceased  brother  who 
died  intestate  on  4th  February  1886. 

Agg,  for  the  motion — The  undisposed-of  property  is  per- 
sonalty, and  does  not  vest  in  the  executors  of  the  Will,  under  sec. 
6  of  "The  Administration  Act  1872"  (No.  427),  which  applies 
only  to  hereditaments,  though  in  Be  M'Coi'mick  (a),  general 
words  were  used  in  deaKng  with  undisposed-of  realty.  In  Re 
Dillon  (6)  a  similar  testamentary  paper  which  appointed  execu- 
tors, was  held  inoperative  as  an  appointment  of  executors,  and 
general  administration  of  the  estate  was  granted  to  the  next-of- 
kin,  subject  to  the  testamentary  trust  which  was  declared  valid ; 
that  seems  the  general  course :  Salmon  Jk  Breese  v.  Haya  (c). 
[Webb,  J.  All  the  estate  vests  in  the  executors ;  the  personalty 
under  the  old  law;  the  realty  under  sec.  0  of  the  Act.]  The  present 
Will  is  the  mere  exercise  of  a  power  of  appointment,  and  upon  its 

(a)  Supra,  p.  297.  {b)  Supra,  p.  273.  (c)  4  Hagg.  3S2. 
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not  intended  to  vest  anyth 
t  with  in  the  Will — just  tt 
(d  appointment  of  execut 
intment  of  executors  is  lim 

Will :  1  Wms.  on  Exors.  i 
eption  to  that  is  that,  um 
sposed-of  realty  vests  in  tl 
as  trustees  of  any  undispo: 
t  No.  222.  A  similar  ex( 
rill  was  dealt  with  in  Re  1 
was  panted  limited  to  s\n 

under  the  powers  of  app( 

of. 


lication  for  the  grant  of  i 
J  of  Ellen  Cumow  deceased 
i  made  by  her  by  Will, 
hole  personal  estate  of  a  d 
If  there  was  a  residue  ui 
ted  in  him  at  law,  and,  unL 
meant  to  give  only  the  oi 
1  interest  in  the  residue^ 
b  was  the  state  of  the  la 
f  "The  Wills  Statute  186^ 
trustee  for  the  next-of-kii 
dngless  if  the  undisposed-ol 
»  be  the  subject  of  a  grant  < 
ick  (e),  I  refused  as  unne 
real  estate  not  disposed  o 
case  I  based  my  decisioi 
Act  1872"(No.  427),whic 
tor.  It  has  been  pointed  o 
ion  does  not  apply  to  pers< 
3  vests  in  the  executor  at  C 
necessary,  whereas  no  real 
)y  force  of  the  statute. 

).  90;  35L.J.  (Prob.)122. 
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In  this  case,  however,  the  only  disposition  mai 
by  exercising  a  power  of  appointment  given  I 
settlement  of  the  testatrix.  This  appointment 
followed  by  the  general  words  : — "  And  I  hereby 
Elizabeth  Crowe  and  John  Crowe  executrix  and 
my  Will/'  I  was  at  first  disposed  to  think  that  uc 
menfc  of  executors,  all  the  personalty  of  which  tl 
possessed  would  vest  in  them;  but  there  are  t 
show  that  that  is  not  so.  In  Tugman  v.  Hopki 
woman  by  Will  exercised  a  power  of  appoiDtmer 
under  a  settlement^  and  appointed  an  executoi 
held  that  the  Will  only  exercising  the  power  of  i 
executor  did  not  take  jwre  rep^^cesentationis,  and 
entitled  to  any  other  estate  than  that  appoii 
followed  and  approved  of  in  a  case  of  O'Dwye 
which  the  deceased,  a  widow,  bad  made  a  Wi 
exercised  a  power  of  appointment  given  to  her  1 
and  then  appointed  certain  persons  "  executors  i 
Will."  It  was  there  held  that  the  Will  only 
property  apt>ointed.  '  Sir  Cresswell  Cresswell  in 
says: — 

"The  WiU  professea  to  deal  with  nothing  but  some  real  pi 
power  of  appointment.  In  Tugman  v.  Hopkhu,  Lord  ( 
weU-oontld«fed  judgmeat,  nUiod  that  ezeonton  «o  «ppoiBi 
reprcuentatumis,  and  that,  as  to  property  not  disposed  of 
party  died  intestate.  So  here,  the  executors  would  take  no1 
tionis.  The  WiU  operated  only  on  the  property  dl^MXdi 
the  power." 


Following  those  cases,  I  will  in  this  case  grai 
of  the  estate,  except  such  portion  as  is  incl 
pointment  made  by  tbe  Will. 


.4 

% 


Solicitors  :  Brake  Jk  Gair. 


(/)  4  M.  &  Gr.  389. 


ig)  1  Sw.  &  Tr.4e5;  291 
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In  eb  ELLEN  PIERCE,  Deceased.  webb.  j. 

Practice— Probatt— Executor  according  to  the  tenor—Bequest  of  money  ^^  after  133^ 

paying"  debts— Direetiofi  to  pay  debts  outoj  a  particular  fund-Person  entitled  j^^  jg 

to  administration  cUa,— Next  of  kin  expressing  determination  to  press  claims  '     ' 
contrary  to  Will. 

Where  a  Will  merely  gives  a  legatee  money  in  a  bank  and  wages  due  to  the 
testator  "  after  paying  doctor  and  funeral  expenses/'  but  casts  no  duty  on  him  to 
pay  the  doctor  and  funeral  expenses,  that  does  not  constitute  him  executor 
according  to  the  tenor. 

Semble,  a  direction  to  pay  the  doctor  and  funeral  expenses  out  of  a  particular 
fond  does  not  constitute  a  legatee  executor  according  to  the  tenor,  for  it  is  not  the 
province  of  the  Court  to  determine  whether  that  fund  constitutes  the  whole  of  the 
estate. 

Where  a  Will  of  a  married  woman  appoints  no  executor,  the  first  person  entitled 
to  administration  ct.a,  is  the  residuary  legatee,  and  where  there  is  none,  the  husband 
is  primA  facie  entitled  ;  but  if  he  has  a  claim  adverse  to  those  claiming  under  the 
WUl,  and  states  that  he  intends  to  fight  the  matter,  the  Court  in  its  discretion 
will  decline  to  grant  him  administration  c>t,a,  and  will  grant  it  to  the  legatee  who 
has  the  largest  interest  under  the  WUl. 

Order  nisi  obtained  by  Etbelbert  Moulton  calling  upon  the 
eaveator,  James  Pigott  Pierce,  to  show  cause  why  probate  of  the 
Will  of  Ellen  Pierce,  deceased,  should  not  be  granted  to  him 
(Moulton)  as  executor  according  to  the  tenor  of  the  Will,  or  in 
the  alternative,  why  administration  eta,  should  not  be  granted 
to  him. 

The  deceased,  who  was  a  married  woman  living  apart  from  her 
husband  and  having  separate  property  both  real  and  personal, 
made  a  Will  dated  24th  May  1885  as  follows  :— 

"I  leave  to  Mr.  Moulton,  of  Smith-street,  CoUingwood,  a  cottage.  No.  113 
Wellington-street,  to  go  to  his  children  when  they  come  of  age— himself  to  keep 
rent  until  that  time — Mr.  Moulton  to  get  money  in  bank  and  wages  due  to  me  by 
yit,  Glenn,  after  paying  doctor  and  funeral  expenses.  Mrs.  Cotter  to  keep 
bedding,  &c.;  Maud  M'Laughlin  to  get  box,  book  and  contents,  and  a  clock; 
Annie  Glenn  to  get  watch  and  chain,^earringB  and  brooch ;  Mary  Glen  to  get 
thick  gold  keeper ;  Bella  Glen  to  get  ring  with  my  name ;  Rebecca  Glenn  to 
get  any  other  rings  left.  If  Mr.  Moulton  does  not  come,  Mr.  Glenn  is  to 
purchase  gra^e  and  fence  it,  pay  doctor  and  funeral  expenses  out  of  cash  left  to 
Mr.  Moulton." 

The  testatrix,  whose  maiden  name  was  Ellen  Dickinson,  was 
married  to  the  caveator  on  the  30th  June  1881,  but  soon 
after  left  him  and  went  into  domestic  service.  At  the  time  of 
her  death  she  was  in  the^service  of  Mr.  Glenn,  mentioned  in 
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her  Will,  and  was  possessed  of  real  estate  in  th 
value  of  300{.,  and  personal  estote  of  the  valu 
caveator  claimed  the  cottage  named  in  her  Will 
her  personal  estate,  under  a  document  executed  i 
their  marriage,  whereby  she  gave  all  her  rea 
property  (including  the  cottage)  to  her. intend 
consideration  of  a  sum  of  80{.  then  paid  to  h< 
lOi.  to  be  paid  in  a  day  or  so.  Evidence  was  cal] 
propounder  of  the  Will  and  by  the  caveator. 

Topp,  in  support  of  the  Order  nisi — The  Wi 
property  to  Mr.  Moulton  "after  paying"  doctoi 
expenses.  It  is  submitted  that  that  is  a  directi< 
pay  those  expenses,  and  that  he  is  therefore  exe 
to  the  tenor. 

Weigall,  for  the  caveator,  contra — The  words  in 
give  the  property  to  Mr.  Moulton,  subject  to  the 
doctor's  and  funeral  expenses ;  that  is  not  a  dir 
pay  those  expenses,  and  does  not  constitute  him  < 
ing  to  the  tenor:  In  the  Will  of  Sell  (a);  J 
Eohevtson  (6).  Even  if  it  is  a  direction  to  pay  t 
not  a  direction  to  pay  all  debts,  and  such  a  direct 
to  make  him  executor  according  to  the  tenor :  . 
Toomy  (c) ;  Kooyatra  v.  Buyskes  (d).  If  there  1 
properly  appointed,  the  Court  grants  adminus 
residuary  legatee,  or  if,  as  here,  there  is  none,  then 
who,  in  this  case,  is  the  husband  of  the  decease 
the  caveator  should  be  allowed  his  costs  out  of  tl 
the  person  entitled  as  on  an  intestacy,  and,  as  su< 
have  the  Will  proved  in  solemn  form,  especially 
there  were  numerous  peculiarities,  and  where  th( 
the  Will  is  applying  for  probate  according  to  the 
is  only  entitled,  if  at  all,  to  administration  c.ta. 

Topp,  in  reply — It  is  admitted  that,  if  the  prop 
given  "  after  payment"  of  debts,  that  would  not  1 


(o)  AnteyoL  V.,  I.  63. 
(6)    Ante  Vol.  VII.,  I.  22. 


(c)  3Sw.&Tr.5 
{d)  3  FhiU.  531. 
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here  the  words  are  "  after  paying  *'  debts,  ai 

that  that  is  a  direction  to  pay  them.  Ai 
1  the  Will  shows  that ;  for  it  is  a  substitution 
r.  Moulton  in  a  certain  event,  and  there  is  a  cle 
.  Glenn  to  pay  those  debts.  The  testatrix, 
ctor  s  and  funeral  expenses  to  be  first  paid,  on 
hich  is  always  the  first  duty  of  an  execute 
nitors  (7th  ed.)  968. 

entitled  to  probate,  Mr.  Moulton  is  entitled 
i.a.,  for  he  has  by  far  the  largest  interest  under  tl 

Eocecutora  (7th  ed.)  462.  The  caveator  h 
opposition.  He  was  almost  from  the  time  of  1: 
;ed  from  his  wife,  and  his  opposition  arises  fro 

not  having  been   made   the  recipient  of  ai 
her  Will.     He  should,  therefore,  be  mulcted 
^ents  be  left  to  pay  his  own  costs. 

this  case  Mr.  Moulton  is  not  executor  accordii 
f  this  Will.  The  Will  says:— "Mr.  Moulfa 
in  bank  and  wages  due  to  me  by  Mr.  Gler 
loctor  and  funeral  expenses."  That  casts  : 
bo  pay  the  doctor  and  funeral  expenses,  a: 
nothing  to  show  that  he  is  executor  accordi] 
Then  it  is  said  that  the  last  clause  makes  hi 
^ing  to  the  tenor : — "  If  Mr.  Moulton  does  n 
a  is  to  purchase  grave  and  fence  it,  pay  doci 
penses  out  of  cash  left  to  Mr.  Moulton."  Tl 
bute  Mr.  Glenn  executor  according  to  the  ten 
3tor  and   funeral   expenses  are  to  be   paid  c 

fund.      It  is  not  for  this  Court  to  determi 
ind  constitutes  the  whole  estate;  there  may 
neither  the  testatrix  nor  the  executor,  nor  anyc 
vs.     And  moreover  it  does  appear  that  there 
J  of  the  value  of  24Z.     Therefore,  in  any  aspe 
not  executor  according  to  the  tenor, 
e  of  this  Court  is  that  if  there  is  a  Will,  and 
ointed,  the  first  person  entitled  to  administrati 
uary  legatee.     Here  there  is  none.    The  next  p 
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sons  entitled  according  to  the  pract 
next-of-kin.  Here  we  have  the  husb 
primd  facie  would  be  entitled.  But  i 
are  disclosed  which  I  think  disqualify 
ing  administration.  He  says  in  eviden 
as  a  purchaser  from  the  deceased,  and 
Court  has  an  entire  discretion  as  to  wh 
tration  to,  and  I  should  not  grant  ad 
person  who  avows  that  he  has  a  claim 
under  the  Will,  and  intends  to  fight  it 
leaving  him  to  oppose  his  own  claim, 
fore,  we  come  to  the  legatees.  The  \ 
cottage  to  Mr.  Moulton,  to  go  to  his  chi 
age — himself  to  keep  the  intermediate 
devise  to  Mr.  Moulton  during  the  mino 
Will  also  leaves  him  a  sum  of  money  ii 
to  the  deceased,  and  it  is  clear  that 
under  the  Will,  and  is  the  proper  per 
tion. 

The  only  question  remaining  is  thai 
or  next-of-kin  has  a  right,  under  sue 
to  put  the  party  propounding  the  1 
solemn  form;  and  although  he  may 
foundation  for  exercising  his  right,  he 
of  the  estate.  I  see  nothing  in  this 
costs.  I  make  the  Rule  absolute,  and 
sides  to  be  paid  out  of  the  estate, 
administration  to  the  applicant,  but  i 
being  filed  that  there  has  been  no  o 
to-day. 

Solicitors  for  the  Rule :  OiUott,  Crol 
Solicitor,  contra :  J.  F,  Dixon. 
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BsTATE  OF  HONORA  HAMMOND,  Dxcxased. 

idministrcUion  to  married  tDonum^s  esicUe — Letters  not  taken 
nonths  by  husband — Application  by  next-of-kin,  loithout  notice 

}f  a  deceased  person  had  oli^ined  a  grant  of  administration 
d  failed  to  take  out  letters  of  administration  within  three 
ranted  administration  to  her  son  by  a  former  husband  upon 
lement  being  published,  without  notice  to  the  husband. 

Euiniairation  of  the  estate  of  Honora  Hammond, 
jon  James  Kiley. 

vaa  a  married  woman,  and  administration  of  her 
>  23rd  August  1886  granted  to  her  husband,  but 
out  the  letters  of  administration  within  three 
he  present  applicant,  a  son  of  the  deceased  by  a 
on  26th  November  1886  advertised  notice  of  his 
y  for  administration  of  her  estate,  but  served  no 
ication  on  the  husband.  The  present  application 
Registrar,  as  the  estate  was  under  5002.;  but  the 
I  objection  that  notice  of  the  applit^tion  should 
.  on  the  husband. 

motion — The  present  application  is  made  under 
robate  Rules,  which  only  requires  an  advertise* 


L  ordinaiy  applications  for  administration  to 
married  woman  to   a  person  not  her   bus* 

»uld  be  served  on  the  husband.  But  where 
obtained  a  grant  of  administration  to  himself, 

ke  out  letters  of  administration  within  three 

^  entitled  to  any  special  notice. 


rme. 

A.  J.  A. 


zz 
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WfiBB,  J. 

CREMAR  t;.  CREMAR. 
1886 
Aua  16  Practice — Ditforce  —  Dissolution  of  marriage — Judicial  separcUion^AdvUery^ 

'  Cruelty— Uncorroborated  evidence  of  petitioner — Ord,  LVIIL,  r.  ^—Fwrtker 

F.  G.  evidence  on  appeal  to  FuU  Court — Legal  cruelty — Domidl  Jurisdiction. 

Oct,  5,  13.  Great  and  even  Buspicioas  caution  will  be  observed  by  the  Court  in  dealing 

with  the  uncorroborated  evidence  of  a  petitioner  in  suits  for  dissolution  of 

marriage,  or  for  judicial  separation,  as  to  the  adultery  or  cruelty  alleged,  more 
especially  in  cases  where  further  evidence  is  easily  procurable,  or  where  the 
charge  is  denied  by  the  respondent. 

In  a  suit  by  a  wife  for  dissolution  of  marriage  on  the  ground  of  adultery  and 
cruelty,  where  neither  is  the  suit  defended  nor  the  charge  of  cruelty  denied  by 
the  respondent,  and  where  there  is  no  reason  to  suspect  collusion,  the  uncorrobo- 
rated testimony  of  the  petitioner  may  be  sufficient  to  support  the  charge. 

Corroborative  evidence  of  cruelty  received,  under  Order  LVHI.,  r.  4,  on  the 
hearing  of  an  appeal  to  the  Full  Court  from  a  dismissal  of  a  petition  for  dissoli- 
tion  of  marriage  on  the  ground  that  the  chaise  of  cruelty  was  supported  by  the 
evidence  of  the  petitioner  alone. 

Acts  of  violence  exercised  by  a  husband  towards  his  wife  while  in  a  state 
of  intoxication,  frequently  repeated  during  a  long  period  of  time,  and  constitD- 
ling  a  cumulative  series  of  acts  of  misconduct  leading  to  the  inference  that  the 
same  state  of  things  will  be  continued  in  future,  amount  to  such  legal  cruelty  as 
will  support  a  petition  for  dissolution  of  marriage  on  the  ground  of  adultery  and 
cruelty. 

A  husband  and  wife  left  the  country  of  their  domicil  in  April  1885  under  an 
engagement  as  members  of  a  theatrical  company,  with  no  intention  of  retaining 
to  that  country,  but  with  the  intention  of  making  a  tour  of  the  Australian 
colonies,  and  of  making  Victoria  their  headquarters.  In  the  course  of  making 
such  tour  they  remained  in  Melbourne  a  short  time  on  two  occasions.  On  a  snit 
for  dissolution  of  marriage,  instituted  by  the  wife  against  her  husband,  who  was 
then  in  New  Zealand :  Held,  that  the  facts  warranted  the  conclusion  that  the 
parties  were  bond  fide  domiciled  in  Victoria,  and  that  the  Court  had  jurisdictkm 
to  grant  the  relief  prayed. 

Suit  by  wife  against  husband  for  a  dissolution  of  marriage  on 
the  ground  of  adultery  and  cruelty. 

The  petitioner,  Agnes  Cremar,  and  the  respondent,  Harry 
Cremar,  were  married  at  Edinburgh  on  the  24th  August  1877. 
After  independent  evidence  of  the  adultery  committed  by  the 
respondent  had  been  given,  the  petitioner  herself  stated  that 
after  the  marriage  she  and  her  husband  travelled  about 
together  for  several  years  in  the  pursuit  of  their  calling  as 
vocalists ;  that  a  few  weeks  after  marriage  he  began  to  treat  her 
with  personal  violence  which  was  frequently  repeated  in  his 
frequent  fits   of  drunkenness,  several  times  leaving  blackened 
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and  face;  that  he  several  times  knocked  he 
er ;  that  these  attacks  were  sometimes  mad 
-her  persons,  and  even  in  the  streets ;  that  h 
thsome  disease  to  her ;  that  on  four  occasion 
led  to  leave  him  and  to  live  apart  from  hin 
her  to  return  to  him  by  promises  of  amend 
)t  long  carried  out.  After  leaving  him  finallj 
ined  in  Melbourne,  but  her  husband  went  t 

the  Rickards  company  where  he  still  waj 
}ecause  things  were  so  bad  in  their  particula 
I  Rickards  told  them  Melbourne  was  the  bes 
L  leaving,  she  and  her  husband  intended  t 
ir  headquarters,  and  had  no  intention  c 
Ihe  intended  to  try  and  get  engagements  i 
le  intention  of  settling  here. 

Patey,  who  served  the  petition  on  the  ret 
nee  that  the  respondent  told  him  he  had  rea 
B.S  not  going  to  kick  up  any  row  about  it  c 
verything  is  true  except  one  thing  that  is  i 
out  a  doctor  s  name  in  Holland."  Boyle  Pate 
ce  to  the  respondent  on  one  or  two  occasion 
to  his  wife,  and  told  him  his  wife  would  n 
»he  same  company  with  him,  and  he  said — *' 
ed  my  wife  very  badly.  Whenever  I  hav 
enerally  been  drunk.  When  I  struck  her  las 
rm  I  did  it  in  a  passion." 

petitioner — It  is  submitted  that  the  adulter 

and   that    there    is    sufficient    evidence  < 

There  is  no  evidence  which  carries  this  cas 

id  the  case  of  Macartney  v.  Macartney  (a 

)d  that  habitual  drunkenness,  repeated  abus 

of  violence  do  not  constitute  legal  cruelty 

f  extreme  violence  were  continual  and  wer 

y  to  recur.      The  only  question  to  be  con 

the  respondent  is  likely  to  reform,  and  it  i 

e  is  no  likelihood.     He  has  got  the  petitione 

(a)   Ante  Vol.  III.,  I.  81. 

ZZ2 
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WEBB,  J.  to  return  to  him  on  several  occasions  after  she  had  left  him,  by 
1886  his  promises  to  reform,  but  he  has  never  done  so.    The  fact  of 

Crkmab  habitual  drunkenness  is  always  an  element  to  be  taken  into 
consideration  in  regarding  the  question  of  cruelty:  Marsh  v.. 
Marsh  {h)\  and  the  Court  will  take  also  into  consideration  his 
habits  and  general  conduct,  such  as  his  want  of  self-control  when 
intoxicated:  Reeves  v.  Reeves  (c).  Where  a  respondent  has  struck 
his  wife  in  a  public  street,  as  has  occurred  over  and  over  again  to 
this  petitioner,  so  that  a  passer-by  might  consider  her  to  be  a 
prostitute,  that  is  an  act  of  the  gravest  and  most  abominable 
cruelty :  Milner  v.  Milner  (d).  Power  v.  Poiver  (e)  shows  what 
the  Court  will  consider  legal  cruelty.  Habitually  insulting 
conduct  and  violent  temper  and  slight  acts  of  violence,  causing 
mental  and  bodily  suffering,  are  sufiBcient  to  establish  legal 
cruelty:  Knight  v.  Knight  (/).  [Counsel  also  went  into  the 
question  of  domicil  and  whether  the  Court  had  jurisdiction.] 

Webb,  J.  In  this  case  the  question  of  domicil  is  very 
important,  and  if  it  be  necessary  for  me  to  consider  the  case  as 
regards  the  question  of  jurisdiction  I  shall  reserve  my  decision. 
I  will,  however,  express  my  views  on  the  other  points  of  the 
case. 

This  is  a  petition  by  the  wife  for  dissolution  of  marriage  on  the 
ground  of  the  adultery  and  cruelty  of  her  husband.  Upon  the 
evidence  I  am  satisfied  as  to  the  adultery,  but  no  sufficient 
evidence  has  been  given  to  satisfy  me  that  there  has  been  such 
cruelty  as  to  justify  me  in  granting  the  decree.  The  petitioner  is 
wholly  uncorroborated  in  her  evidence  of  the  alleged  acts  of 
cruelty,  and  I  am  not  prepared  in  any  case  to  act  on  the  uu- 
corroborated  evidence  of  the  petitioner,  either  as  to  the  fact  of 
marriage  or  as  to  the  alleged  cruelty.  That  principle  has  been 
already  laid  down  in  this  Court  by  the  late  Mr.  Justice  ^lliams  in 
Little  V.  Little  (g)  and  by  the  Full  Court,  consisting  of  Sir  W.  F. 
Stawell,  C.J.,  Mr.  Justice  Molesworth,  and  Mr.  Justice  Holroyd,in 

(c)  3Sw.&Tr.  139;  32L.J.(P.&M.)  137. 
178.  (/)  4  Sw.&Tr.  163;  34  L.J.  (P.&M ) 

{d)  4 Sw.  &Tr.  240;  31  L. J.  (P.  &M.)  112. 
159.  ig)  4  A.J.R.  143. 
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ng  (h).  It  is  a  principle  in  which  I  entirely 
h  it  is  my  intention  in  all  cases  to  follow, 
vital  interest  in  the  success  of  their  case,  and 
bo  insinuate  that  they  may  give  intentionally 
vidence,  they  may  nevertheless  acquire  such  a 
difficult  for  them  to  avoid  exceeding  the  limifcf 
in  detailing  the  circumstances  relied  on  as 
nee  of  cruelty.  It  is  highly  desirable  that  it 
3od  that  the  Court  will  not  act  on  the  uncorro- 
>f  the  wife  as  to  alleged  acts  of  cruelty.  Were 
mtirety  the  evidence  of  the  petitioner  in  this 
1  have  grave  doubts  whether  it  carries  the  case 
cartney  v.  MacaHney  (j),  in  which  it  was  held 
ed  did  not  amount  to  legal  cruelty. 
3d  at  the  conclusion  that  the  adultery  is  proved, 
tioner's  evidence  as  to  the  alleged  cruelty  is 
such  independent  evidence  as  has  been  hereto- 
lis  Court,  if  the  petitioner  is  willing  to  take  a 
separation,  I  will  consider  the  question  of  juris- 
)ends  upon  that  of  domicil. 
ined  by  the  petitioner,  and  the  petition  was 


ion  the  petitioner  appealed. 

e  petitioner — His  Honour  has  said  he  did  not 
cruelty  went  even  so  far  as  those  in  Macartney 
but  that  was  a  defended  case,  and  the  acts  were 
3ondent.  In  this  case,  which  is  an  undefended 
lelty  were  violent  in  the  extreme,  and  occurred 
and  were  likely  still  again  to  occur,  so  that  it 
pous  for  the  petitioner  to  return  to  the  re- 
)  there  is  a  probability  of  acts  of  violence  being 
on  a  wife,  the  Court  will  grant  a  decree  for 
rriage  on  the  ground  of  adultery  and  cruelty, 
y  is  proved :  Geila  v,  Geils  (I);  Dyson  v.  Dyson 

49.  {k)  AnU  Vol.  III.,  I.  81. 

.  81.  (0   6  Notes  of  Cases  134. 
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P.  c.  (m) :  Plowden  v.  Plowden  (n).     The 

1886  a  man  who  gets  so  drunk  as  to  lose  a 

Crkmar       ^  taken  into  consideration  in  regard] 

^    ^-  Marsh  v.  Marsh  (o) ;  Power  v.  Powe'i 

Crkmar.  ^  ' 

(j);  Reeves  v.  Reeves  (r);  Macartney 
for  dissolution  of  marriage  on  the 
cruelty,  the  cruelty  proved  need  not 
judicial  separation  on  the  ground 
former  case  no  evidence  corrol 
petitioner  is  necessary  in  an  unc 
relied  on  by  the  learned  judge,  wh 
of  the  petitioner  necessary,  is  Litt 
the  cruelty  alleged  by  the  petiti 
respondent.  In  that  case  the  late  Mi 
to  the  English  authorities,  but  did  n 
ferred  to  rest  his  decision  on  our  own 
and  Beck  v.  Beck  (v).  In  Casey  v.  Ca 
had  said  that  it  was  unsafe  for  the  Co 
berated  evidence  of  the  wife,  but  wh 
later  remarks  in  Little  v.  Little  it  wou 
was  that  the  Court  would  not  act  on 
it  was  denied  by  the  respondent,  exce] 
Beck  V.  Beck  the  respondent  also  denie 
Bury  {w)  the  Court  limited  the  rule  b 
was  to  be  acted  upon,  but  only  with  g 
oases  cited  in  Little  v.  Little  were  Si 
and  Evans  v.  Evans  (y).  But  those  < 
ecclesiastical  practice,  which  is  expi 
practice  in  suits  for  dissolution  of  m 
Marriage  and  Matrimonial  Causes  S 
the  ecclesiastical  practice,  the  Court 
lengths :  Taylor  on  Evidence  (1st  ed 


(m)  5  Notes  of  Cases  366. 

(r) 

(n)  23  L.T.  (N.S.)  266. 

M.)l 

(6)  1  Sw. 

&  Tr.  312. 

(«) 

(0)  1  Sw. 

&  Tr.  312. 

(«) 

[p)  4  Sw, 

&;  Tr.  277 ;  34  L.J. 

(P.  A 

(0 

M.)  137. 

kv) 

{q)  2  Sw. 

&  Tr.  684 ;  31  L.  J. 

(P.  & 

M 

M.)  123. 

(«) 

(y)  1  Rob 
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role  was  followed  reluctantly.    There  was  in  Court  at  the  trial  a  J"-  c- 

de  bene  esse  examination  of  Harry  Biekards-Leete  taken    on  1886 

behalf  of  the  petitioner,  which  had  in  it  corroboration  of  part  of  Cbkmar 
.  the  alleged  cruelty,  but  as  I  had  no  idea  what  was  passing  in  His 
Honour's  mind,  I  thought  itunnecessarytoputitinevidence,asthe 
evidence  given  seemed  to  me  fully  sufficient.  Under  these  cir- 
cumstances I  will  ask  your  Honours,  in  exercise  of  the  power 
given  by  Rule  84  of  the  Divorce  and  Matrimonial  Rules  of  the  3rd 
February  1885,  to  receive  this  de  bene  examination  in  evidence 
on  this  appeal.  That  rule  provides  that  the  provisions  of  Order 
LVIII.  of  the  Rules  of  the  Supreme  Court  1884,  shall  apply  to 
these  appeals ;  and  Order  LVIII.,  r.  4,  gives  to  this  Court  full 
power  to  receive  further  evidence  on  questions  of  fact.  The 
same  thing  was  done  in  Mason  v.  Mason  (z). 

Per  Curiam — We  will  receive  the  de  bene  examination. 

[The  examination, of  H!arry  Rickards-Leete,  takendebene  esse  by 
the  associate  of  His  Honour,  the  Chief  Justice,  was  then  put  in 
evidence,  and  stated  amongotherthings  that  the  witness  had  known 
the  petitioner  and  respondent  for  about  six  years,  and  had  engaged 
them  in  England  for  an  Australian  tour.  From  his  experience  of 
the  husband,  he  would  say  that  when  sober  he  was  all  right,  but 
when  in  liquor  a  man  to  be  avoided,  and  he  was  often  in 
liquor.  When  in  Brisbane  he  heard  screams  in  the  dressing-room 
at  the  theatre,  and  on  proceeding  there  met  the  petitioner  running 
out  with  cuts  on  the  head  from  which  she  was  bleeding — she  told 
him  her  husband  had  done  it  by  striking  her  with  a  stick.  He 
went  into  the  room  and  saw  the  respondent  there,  and  asked  him 
to  come  out  of  her  room.  On  another  night  at  St.  George's  Hall 
at  Melbourne,  the  petitioner  told  him  that  the  respondent  had 
struck  her,  but  he  did  not  see  the  marks  of  the  blow.] 

Forlonge  continued — As  to  domicil,  under  sec.  62  of  "  The 
Marriage  and  MatriTnonial  Causes  Statute  1864"  (No.  268),  it  is 
provided  that  "  any  wife"  may  present  a  petition  for  dissolution 
of  marriage,  and  it  matters  not  where  she  resides  or  has  her 
domiciL  In  the  case  of  Ratdiff  v.  Eatcliff{a),  it  was  decided  that 
(2)  8  P.D.  21 ;  62  L.J.  (P.  &  M.)  27.         (a)  29  L.J.  (P.  &  M.)  171. 
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a  petitioner  being  domiciled  in  England,  the  Com 

tion,  though  the  marriage  took  place  abroad,  an 

whatever  was  drawn  between  the  case  of  a  husba 

a  wife  being  petitioner.    [Higinbothah,  C.J.    In 

(b),  and  Niboyet  v.  Niboyet  (c),  all  the  authorities  a 

it  was  decided  that  if  the  parties  are  not  domiciles 

where  the  application  is  made  for  a  dissolution  < 

dissolution  will  not  be  granted.]     Cotton,  L.  J.,  i 

latter  case,  said  that  it  was  at  variance  with  the 

then  deciding,  viz.,  Harvey  v.  Famie  {d).    Such 

only  show  how  far  the  Courts  will  go  in  recogc 

granted   by  a  foreign  court.    In  this  case  the 

entirely  on  the  construction  to  be  given  to  sec.  6! 

[HiaiNBOTHAH,  C.J.    They  are  involved  in  this 

Ho-a-Mie  v.  Ho-a-Mie  («),  and  Dwggan  v.  Ihiggi 

Brett,  J.,  in  Niboyet  v.  Niboyet,  the  Court  will  i 

discretionary  power  so  as  to  grant  a  divorce  ui 

in  cases  where  the  divorce  would  not  be  rec< 

comity  of  nations.]    In  Niboyet  v.  Niboyet,  Brett 

minority,  and  Duggan  v.  Jhuggan  was  the  case  oi 

passage.    It  is  submitted  that  the  respondent  is  ] 

toria,  and  it  is  apparent  that  it  was  his  intentic 

to  reside  here.    This  Court  is  bound  to  follow 

the  Court  of  Appeal  in  Niboyet  v.   Niboyet, 

majority  of  the  judges;   TrirnUe  v.  Hill  (g). 

C.J.     That  case  did  not  decide  judicially  that  f 

is  legally  bound  by  a  decision  of  an  English  Court 

the  terms  of  an  Imperial  Act  of  Parliament  ^ 

adopted  in  the  same  terms  by  the  colonial  Legi 

offered  a  suggestion,  not  unreasonable,  that  the 

should  govern  itself  by  such  decision.]    In  a 

tion  of  marriage,  it  is  especially  desirable  that  the 

be  uniform.      Length  of  time  is  not  necessary 

domicil,  the  shortest  possible  time  is  sufficient  if  c 

intention  of  permanent  residence.     If  they  were 

(6)  L.R.,  3  E.  &  L  Ap.  55 ;   37  L.J.        (e)  AnU  Vol.  VI., 
(Ch.)  433.  (/)  Ante  VoL  lU. 

(e)  4  P.D.  1;  48  L. J.  (P.  &  M.)  1.  {g)  5  Ap.  Gas.  342 

{d)  6  P.D.  at  p.  50 ;  49  L.  J.  (P.  & M.)  33. 


Digitized  by  VjOOQIC 


XUX  L  &  VICT. 

itted  that  they  were  resident  here.  It  is  sub- 
that  the  appeal  should  be  allowed,  and  as  this 
me  power  as  the  Court  below,  I  ask  for  a  decree 
on  of  marriage. 

Cur.  adv.  vult 

of  the  Court  (h)  was  delivered  by : — 
C.J.  This  is  a  suit  for  dissolution  of  marriage 
it  her  husband  on  the  grounds  of  adultery  and 
imed  judge  found  that  the  adultery  was  proved 
ubts  whether  the  acts  of  cruelty  proved  by  the 
i  petitioner  amounted  to  legal  cruelty.  But 
hey  did,  he  held  that,  inasmuch  as  they  wen 
ndence  of  the  petitioner  alone,  unsupported  bj 
e  evidence,  legal  proof  of  cruelty  was  wanting 
[  the  petition. 

or  rule  of  evidence  which  appears  to  have  been 
Etpproved  by  the  learned  judge  is  this,  that  the 
berty,  in  any  case  where  dissolution  of  marriage 
the  grounds  of  adultery  and  cruelty,  to  accepi 
imstances  the  uncorroborated  testimony  of  c 
as  to  the  fact  of  the  marriage,  or  as  to  the  faci 
:  of  the  alleged  cruelty.  We  cannot  asseni 
ion  that  such  a  principle  exists,  or  that  ii 
be  deduced  from  the  reported  cases. 
(j)  was  a  case  in  which  a  judicial  separation,  nol 
arriage,  was  prayed  for.  The  Court  referred  ii 
authorities  in  the  ecclesiastical  courts,  the  ma- 
favour  the  view  that  in  such  a  case  one  witness 
d  these  authorities  appear  to  have  been  deemed 
le  to  be  applicable  in  a  suit  for  judicial  separa- 
bhe  Supreme  Court  is  directed  by  sec.  51  ol 
and  Matrimonial  Causes  Statute  1864,* 
md  give  relief  on  rules  conformable,  as  nearly? 
th  the  principles  and  rules  on  which  the 
arts  in  England  had  acted  and  given  re- 
citing these  authorities,  the  Court  proceeded  tc 
C. J.,  Williams  and  a'BsoKETT,  JJ.         (/)  4  A. J.R.  143. 
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c-  rest  its  judgment  rather  on  the  case: 

96  Beck  V.  Beck  {I),  and  it  held  that  the 

li^R  the  petitioner  was  insufficient  to  supp 
•^^^  adultery,  when  that  charge  is  denied 
V.  Casey  was  a  suit  by  a  wife  for  a  du 
the  alternative,  a  judicial  separation, 
the  Ck)urt  held  that  in  either  aspect  c 
unsafe  for  the  Court  to  rely  on  the 
and  that,  although  a  hasband  or  a  wii 
witness  by  the  law  of  Victoria,  the 
all  cases  not  exceptional  demanded 
witnesses,  at  least  of  facts.  Beck  v.  Bi 
for  dissolution  of  marriage  or  for  judii 
adultery  was  directly  contradicted  by  t 
adduced  in  corroboration  was  contra 
The  Court  held  that  it  would  be  unsa 
act  in  tliat  case  on  the  evidence  of  c 
interested  as  the  petitioner.  In  Dowlii 
refused  to  accept  the  unsupported  test 
fact  of  marriage,  where  corroboration 
and  granted  an  adjournment  to  al 
procured. 

In  none  of  these  cases  has  it  been  I 
able  rule,  binding  on  the  Court,  and 
dissolution  of  marriage  and  to  suits  i 
the  uncorroborated  testimony  of  a 
case  and  under  all  circumstances  be 
ground  on  which  to  found  a  decree  gi 
In  England  it  is  provided  by  20  & 
in  suits  for  dissolution  of  marriage 
served  in  the  superior  courts  of  coi 
shall  be  applicable  to  and  observed  i 
of  fact  in  the  Court.  This  provisio 
Victorian  legislation  on  the  subject, 
should  not  depart  from,  we  ought 
salutary  rule  which  we  understand 

ik)  1  W.  &  W.,  I.  34. 

(m)  AtUe  Vol.  X., 
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nd  to  have  been  since  followed  by  this  Courl 
)r  judicial    separation   and   for   dissolution  oi 

rule  merely  prescribes  great  and  even  sus- 
n  the  admission  of  the  uncorroborated  evi- 
itioner  in  all  cases,  and  especially  where  fur 
easily  procurable,  or  where  the  charge  is  deniec 
it.     The  circumstances  of  the  present  case,  ir 

it  out  of  the  operation  of  this  rule.  The  suii 
,  and  the  charge  of  cruelty  was  not  denied  b^; 
I  it  was  in  Little  v.  Little  (n).  We  agree  witl 
of  Molesworth,  J.,  in  Casey  v.  Casey,  thai 
int  is  challenged  by  a  petitioner  to  deny  oi 
ation  if  he  can,  and  to  pledge  his  oath  to  the 
Qent,  and  does  neither,  and  there  is  no  reason  tc 
5n,  the  unsupported  testimorty  of  the  petitionei 

to  prove  the  charge.     There  appears  to  be  nc 
collusion  in  the  present  case, 
evidence  of    the  petitioner  upon  the  question 

wholly  uncorroborated.  The  respondent  ad- 
Less  who  was  called,  that  he  had  committed  one 
I  of  cruelty  ;  and  to  another  witness  he  admitted 
1  the  petition  was  true  except  in  a  single  un- 
ilar. 

asked  to  receive  under  Order  LVIII.,  Rule  4 
bive  evidence  of  cruelty  contained  in  a  commis- 
ot  tendered  in  evidence  at  the  time,  and  we  an 
ider  the  circumstances  the  application  stands  or 
nd  is  entitled  to  be  allowed  by  special  leave. 
;  even  without  this  additional  evidence  the 
fcablished,  by  reasonably  sufficient  and  legallj 

the  acts  of  alleged  cruelty  contained  in  the 
I,  had  the  learned  judge  thought  fit  to  exercise 

power  vested  in  him  and  adjourned  the  case 
:  receiving  further  corroboration  or  satisfactorji 
iducing  it,  the  exercise  of  his  discretion  in  thai 
;  be  subject  for  question  or  interference  by  this 

(n)  4  A.J.R.  143. 
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We  are  also  of  opinion  that  these  acts,  frequently  repeated 
during  a  long  period  of  time,  and  constituting  a  cumulative 
series  of  acts  of  misconduct,  leading  to  the  inference  that  the 
same  state  of  things  would  be  continued  in  the  future,  amounted 
to  legal  cruelty. 

I  ^There  remains  to  be  considered  the  question  of  jurisdiction 
which  was  reserved  by  the  learned  judge,  but  which  it  became 
unnecessary  for  him  to  determine.  The  petitioner  and  the 
respondent  were  married  in  Edinburgh  in  the  year  1877.  They 
left  England  for  Australia  in  April  1885,  under  an  engagement 
as  members  of  a  theatrical  company.  The  petitioner  states,  and 
the  statement  is  supported  by  the  admission  of  the  respondent, 
that  on  leaving  England  the  respondent  intended  to  make  Vic- 
toria their  headquarters,  and  that  they  had  no  intention  of 
returning  home.  They  travelled  to  Queensland  and  New  South 
Wales  in  performance  of  their  engagement,  and  shortly  before  the 
suit  was  instituted  they  re- visited  Victoria.  We  think  that  these 
facts  warrant  the  conclusion  that  the  parties  were  bond  fide  iom- 
ciled  in  Victoria  when  the  suit  was  commenced,  and  that  this 
Court  therefore  has  jurisdiction  to  entertain  the  petition  of  the 
wife  for  relief.  The  appeal  will  be  allowed  with  costs,  and  a  decree 
niai  granted  for  the  dissolution  of  the  marriage. 


Solicitor:  Lowe, 


Appeal  allowed  wiik  costs.     Decree 
nisi  for  dissolution  of  the  marriage. 


A.  J.  A. 


WEBB,  J. 

Jwie  1. 
Ju 


TAYLOR  V.  THE  LAND  MORTGAGE  BANK  OF  VICTORL&.  LmmD. 

Transfer  of  Land  Statute,  sa,  42,  117— Caveai— Contract  qf  8aU—8peeiJic  per- 
formance— TrcMsfer— Power  and  dW.y  of  transferror  to  have  caveat  removed. 

The  lodging  of  a  caveat  against  registration  of  any  transfer  of  land  nnder  the 
Act  only  throws  a  cloud  npon  the  title  of  the  roistered  proprietor,  and  does  Bot 
amount  to  such  evidence  of  an  absolute  want  of  title  as  to  induce  the  Court  to 
refuse  a  purchaser  specific  performance  of  a  contract  of  sale  on  the  ground  that 
the  vendor  has  no  title. 

It  is  the  duty  of  the  vendor  to  have  the  caveat  removed.  Even  where  it  has 
lapsed,  and  the  Registrar  is  in  error  in  treating  it  as  in  existence,  the  vendor 
is  bound  to  take  the  necessary  steps  to  compel  the  Registrar  to  register  a 
transfer. 
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Action  by  purchaser  against  vendor  for  specific  performance  of 
two  contracts  for  the  sale  of  land,  or,  in  the  alternative,  for  dam- 
ages for  breach  of  contract. 

Before  April  1871,  the  defendant,  the  Land  Mortgage  Bank  of 
Victoria  Limited,  became  the  owner  of  land,  including  the  subject 
matter  of  this  action ;  and  in  that  month  a  certificate  of  title  to 
the  land,  free  from  encumbrances,  was  issued  to  it.  On  the  23rd 
September  1884,  the  bank  still  held  the  clean  certificate,  and  on 
that  date  one  Hugh  Feck  lodged  a  caveat  claiming  an  equitable 
interest  as  mortgagor  to  the  defendant  in  this  and  other  land, 
and  forbidding  the  registration  of  any  person  as  transferree 
or  proprietor,  except  subject  to  his  equitable  interest.  On 
the  9th  October  1884,  notice  by  the  Registrar  of  Titles 
of  this  caveat  was  given  to  the  defendant;  but,  notwith- 
standing the  notice,  the  bank,  on  the  13th  and  17th  November 
1884,  put  up  the  land  for  sale  by  public  auction,  and  sold  to  the 
plaintiff  John  Barr  Taylor  a  portion  of  the  land  comprised  in  the 
above  certificate,  by  two  contracts  of  the  13th  and  17th  November 
1884,  respectively.  The  particulars  and  conditions  of  sale  in 
neither  case  made  any  reference  whatever  to  the  caveator  to  Feck's 
alleged  interest,  but  contained  a  condition  in  each  case  that  "  upon 
and  at  any  time  after  payment  of  the  whole  of  the  purchase 
money  the  vendor  will  sign  a  proper  transfer  of  the  property  to 
the  purchaser,  such  transfer  to  be  prepared  by  and  at  the  expense 
of  the  purchaser."  The  plaintiff  paid  a  deposit  at  the  time  of  the 
purchase,  and  subsequently  the  balance  of  the  purchase-money. 
On  the  22nd  April  1885  his  solicitor  made  a  requisition  that 
Peck*s  caveat  should  be  withdrawn  before  completion,  but  receiv- 
ing no  answer,  on  the  2nd  June  he  forwarded  a  draft  transfer  to 
the  defendant's  solicitors  subject  to  the  requisition  being  satis- 
factorily answered.  Negotiations  then  took  place  between  the 
parties  as  to  whose  was  the  duty  to  get  the  caveat  removed.  The 
transfer  had  been  executed  and  lodged  for  registration,  and  both 
plaintiff  and  defendant  contended  before  the  Registrar  of  Titles 
that  Peck's  caveat  had  lapsed ;  but  the  Registrar  regarded  it  as 
still  subsisting  because  the  Full  Court  had  made  an  order  upon 
the  application  of  Feck  that  the  Registrar  delay  registering  any 
dealings  by  the  bank  with  allotment  105a,  which  w&s  a  portion 


WEBB,  J. 
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of  the  land  not  sold  to  the  plaintiff  but 
pending  the  hearing  of  an  action  by 
which  order  the  Registrar  regarded  as  c 
caveat  On  the  6th  April  1886  that  a< 
out  prejudice  to  any  action  which  the 
the  properties  might  bring. 

Neighbour  and  Hodges,  for  the  plaii 
words  "proper  transfer"  in  the  condi 
will  confer  on  the  plaintiff  such  a  title 
by  sec.  42  of  the  "  Transfer  of  Land  * 
conveyances  under  the  old  law,  no  trai 
any  estate  or  interest  in  land  under  th< 
it  is  registered.  Under  sec.  117  the  onl 
to  have  the  caveat  discharged  is  the  i 
the  defendant :  Exp.  Davies  Jk  Inman 
that  it  is  his  duty  to  do  so.  The  bank  sol 
caveat,  of  which  the  plaintiff  knew  i 
Peck's  caveat  lapsed  after  14  days,  an 
acted  illegally  in  refusing  to  registei 
the  only  person  who  could  compel  him 
was  the  defendant  The  action  comi 
relate  to  the  land,  which  is  the  subject  c 

a  Beckett,  for  the  defendant — The  de 
it  was  under  any  obligation  under 
executing  a  transfer  in  favour  of  the 
that  transfer  has  not  been  registered  is  < 
part  of  the  bank,  but  to  the  improper  i 
register  it,  for  which  the  bank  cannot  l 
was  no  obstruction  to  the  registrati 
lapsed. 

Neighbour,  in  reply — A  vendor  is  boi 

the  purchaser  :   Dart  on  Vendors  and 

The  caveat  is  an  encumbrance  on  the 

ub  all  under  the  statute  until  the  transi 

(a)  AnU  Vol.  XL,  1 
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;r  to  see  that  it  is  registered,  and  to  see  a  certi- 
he  purchaser's  hands.  The  purchaser  is  per- 
d,  according  to  Exp.  Davies  ik  Inman,  the 

compel  the  Registrar  to  register  is  the  ven- 
d  that  the  plaintiff  is  entitled  to  have  both 

performed. 

Cur.  adv.  vult 

by  purchaser  against  vendor  for  specific  per- 
tracts  for  the  sale  of  land,  or  in  the  altema- 
breach  of  the  contract. 

.,  a  clean  certificate  of  title  for  land,  including 
;his  action,  was  issued  to  the  defendant,  which 
le  registered  proprietor  of  the  land,  free  from 
23rd  September  1884.,  Mr.  Hugh  Peck  lodged 
of  Titles  a  caveat.  No.  10^411,  claiming  an 
this  and  other  land,  and  forbidding  the  regis- 
n  as  transferee,  or  proprietor,  unless  made  so 
his  claim.  On  9th  October  1884,  a  notice  of 
by  the  Registrar  of  Titles,  was  served  on  the 
;istered  letter  from  the  Titles  Ofiice.  Not- 
and  disregarding  the  caveat,  the  defen- 
itracts  of  the  13th  and  17th  November 
icted  to  sell  to  the  plaintiff  two  parcels 
d  in  the  certificate  of  title  and  caveat 
The  particulars  and  conditions  of  sale  make 
caveat  or  to  Peck's  alleged  equitable  interest, 
in  each  case  is, ''  Upon  or  at  any  time  after 
7hole  of  the  purchase- money,  the  vendor 
er  transfer  of  the  property  to  the  pur- 
r  to  be  prepared  by  and  at  the  expense  of  the 
Etintiff  paid  a  deposit  at  the  time  of  each  pur- 
jptances  for  the  residue  of  the  purchase-money 
een  paid,  and  it  is  admitted  by  the  defendant 
ihase-money  has  been  paid  by  the  plaintiff  to 

885,  the  purchaser's  solicitor  sent  in  a  requi- 
aveat  must  be  withdrawn  before  completion. 
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[^       No  answer  was  returned  to  this  by  tl 
on  2nd  June  1885  the  plaintiflTs  solie 

^       dant's  solicitors  a  draft  transfer,  **  i 
delivered  by  me  being  satisfactorily  i 

QE     pondence  and  interviews  between  the 

l^  took  place,  each  asserting  that  it  ik 
to  get  Feck's  caveat  removed,  but  1 
before  the  Registrar  of  Titles,  who 
waited  on,  that  the  caveat  had  laps 
regarded,  and  that  the  transfer  fro 
which  had  been  lodged  for  registratic 
It  appears  in  evidence  in  this  act 
1884,  the  Full  Court,  upon  the  applic 
his  caveat  No.  10,411,  made  an  ord 
Titles  delay  registering  any  dealing 
Bank  of  Victoria  Limited  of  allotmen 
ing,  for  the  period  of  one  month." 
its  peculiar  language  as  drawn  up,  its 
affected  to  deal  with  the  land  the  sub 
Titled  Office  regarded  the  order  as  in 
whole  caveat.  Before  the  expiry 
Peck  commenced  an  action  against  tl 
Registrar  of  Titles,  by  the  writ  of  sui 
as  equitable  mortgagor  to  the  defendi 
prised  in  certain  specified  transfers 
restrain  the  Registrar  of  Titles  from 
the  bank  with  any  of  the  land  conta 
appears  in  evidence  that  that  writ  of 
the  subject  of  this  action. 

No  injunction  was  ever  obtained  b 
but  Mr.  Gibbs,  the  Registrar  of  Titl< 
witness  for  the  defence,  speaking  of 
Office,  says : — "  We  regard  an  action 
caveat,  to  which  action  I  am  made  a 
an  injunction.  We  apply  that  equall 
Act,  as  to  land  being  brought  under  i 
ing  sec.  24  of  the  Act  as  applicable  tc 
as  well  as  to  land  being  brought  and< 
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[sed  to  register  the  transfer  from  defendant  to 
the  action  of  Peck  against  the  present  defendant 
hi  April  1886,  that  action  was  dismissed  without 
action  which  the  parties  really  entitled  to 
bo  which  redemption  was  sought  might  bring, 
ended  before  me  by  the  defendant  that  this  view 
e  is  erroneous ;  that  Peck's  caveat  had  in  fact 
stituting  an  action  claiming  an  injunction  but 
g  one,  did  not  operate  to  keep  the  caveat 
4  applies  only  to  the  case  of  bringing  land 
md  not  to  a  caveat  against  a  dealing  with 
er  the  Act,  which  is  governed  by  sec.  117. 
not  made  a  defendant  in  this  action,  the 
ng  that  he  (the  plaintiff)  is  in  no  way  con- 
removal  of  the  caveat ;  that  it  is  the  duty  of 
lot  of   the  purchaser  to  get  it  removed  so  as 

make  a  good  title.  I  am  not,  therefore,  in 
termine  whether  the  Registrar,  in  the  course 
aas  acted  rightly  or  wrongly.  I  have  only 
P  the  question;  I  have  nobody  before  me  to 
T.  I  have  no  power  in  this  action  to  direct  the 
ster  the  transfer  if  I  should  be  of  opinion  he 
and  any  opinion  I  expressed  would  be  mere 
nd  extrajudicial. 

urges  the  refusal  de  facto  of  the  Registrar  to 
^er  to  the  plaintiff,  as  an  answer  to  this  action  ; 

"  submits  that  the  refusal  of  the  Registrar  of 
bhe  said  transfer  is  illegal,  and  that  it  is  com- 
atiff  to  compel  the  registration  of  such  transfer 
kinst  the  Registrar,  and  thatj  this  defendant  is 
0  the  plaintiff  for  the  illegal  refusal  of  the 
ber  the  transfer."  The  real  question,  therefore, 
letermine  between  the  parties  to  this  action  is 
em  lies  the  duty  of  getting  the  caveat  removed 
id  the  transfer  registered ;  in  other  words,  has 
le  all  it  is  bound  to  4o  under  its  contract,  when 
lie  transfer  ?  and  does  the  procuring  the  regis- 
ansfer  rest  wholly  with  the  purchaser  in  like 

AAA 
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maDner  as  does  the  registratic 
system  of  conveyancing  ? 

In  determining  this  question 
extent  depend  upon  its  own  cir 
AOK  lodged,  and  notice  of  it  given 
of  sale  was  entered  into.  T 
interest,  as  mortgagor  to  the 
facts  necessary  to  rebut  such 
vendor,  and  would  not,  in  t 
within  the  cognisance  of  a  pur 
be  regarded  as  an  incumbran 
is  the  duty  of  the  vendor  to  rei 
commenced — 8th  October  18f 
proprietor,  was  the  only  pari 
removal  of  the  caveat:  Ei 
although  the  subsequent  A 
any  person  claiming  under 
prietor  to  apply  to  have  a  ca 
affects  the  ground  of  the  judgn 
having  regard  to  sees.  117  and 
not  the  transferee,  is  the  prof 
of  a  transfer.  Both  those  sec 
the  point.  Sec.  117  requires  : 
of  any  application  for  registrai 
certain  cases  "  every  caveat  lo 
deemed  to  have  lapsed  upon  th 
notice  given  to  the  caveator  thi 
the  registration  of  a  transfer.' 
notice  to  the  caveator  if  the  ap] 
made  by  the  transferee.  Then 
alone  the  right  to  require  from 
refusal  to  register  a  transfer, 
substantiate  and  uphold  such  g 
proceed  under  this  section  if  th 
transfer.  The  difference  betwc 
ance  under  the  old  law,  and  the 
statute,  is  manifest.  Under  th 
(6)  AnU  ^ 
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r  all  bis  estate,  and  when  he  had  executed  that 
y thing  necessary  to  divest  the  estate  out  of  him- 
a  the  purchaser,  and  he  had  no  further  concern 
;he  purchaser  might  register  the  conveyance,  or 
I.  But  under  the  statute,  sec.  58,  the  registra- 
3  execution  of  the  transfer,  divests  the  estate, 
state  and  interest  of  the  proprietor  remain  in 
then  the  proprietor  has  not  done  all  that  is 
st  the  estate  out  of  himself  and  vest  it  in  the 

regard  Peck's  caveat  as  a  guaai-encumbrance, 
duty  of  the  defendant  to  get  removed.  If  it 
forms,  until  removed,  an  effectual  obstacle  to 
tie  to  the  plaintiff.  If  it  has  in  fact  lapsed,  and 
meously  continues  to  regard  it  as  existing,  the 
and  not  the  plaintiff,  can  take  steps  to  compel 
agister  the  transfer.  The  existence  of  a  caveat 
ud  upon  the  vendor's  title,  and  does  not  amount 
of  an  absolute  want  of  title  as  to  warrant  me  in 
performance  on  the  ground  that  the  defendant 

J  entitled  to  judgment  for  specific  performance 
3,  with  an  inquiry  as  to  title  if  either  party 
;,  I  will  order  the  defendant  to  procure  the  re- 
transfer  already  lodged  at  the  Titles  Office,  and 
his  costs  of  this  action.  If  an  inquiry  as  to  title 
I  will  reserve  further  consideration  and  costs. 
)orted  against,  the  plaintiff  will  then  be  entitled 
lamages  on  his  alternative  claim. 

laintiff:  Maddock 

lefendant:  Brake  £  Gair. 

A.  J.  A. 
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DICKIE  a.  O'CALLAGHAN. 


Specific  performance — Town  property — Adjoininfj  hou^fg — Parti 

in  contract  of  sale. 

On  a  sale  of  house  property,  where  one  of  the  walls  of  the  pr 
be  a  party  wall  standing  partly  on  the  ground  sold,  and  partly 
of  another  owner,  and  the  particulars  and  conditions  of  sah 
point,  that  does  not  constitute  such  a  defect  in  the  vendor's  til 
purchaser  to  refuse  to  complete  his  purchase,  and  successful] 
specific  performance. 

Action  by  vendor  against  purchaser  for  specific 
an  agreement  for  the  sale  of  land. 

The  action  was  brought  for  the  specific  perf 
agreement  of  the  3rd  October  1885  for  the  sale  o 
section  49  in  the  Town  of  Melbourne,  Parish  of  No 
having  a  frontage  of  40  feet  to  Rosslyn-street  by 
feet,  bounded  on  the  north-east  by  a  right-of-wa; 
and  on  the  south-east  by  a  right-of-way  20  feet  vi 
with  the  tenements  erected  thereon  and  their  appurt 
as  Nos.  42,  44,  and  46  Rosslyn-street."  The  pr 
200J.  cash  deposit,  and  the  balance  by  bills  at  3  and 
interest  at  10  per  cent.  On  inquiry  after  the  sale  by 
solicitors  as  to  the  title,it  wasfound  that  the  south-i 
south-west  tenement  was  an  18-inch  party  wall,  w 
to  a  width  of  13J  inches  on  land  to  which  the  p 
title.  The  depth  of  the  property  was  only  78  feet ! 
the  rear,  it  had  a  frontage  to  the*  20  feet  right-of-wa; 
9  inches.  The  property  sold  consisted  of  three  twc 
Rosslyn-street,  the  south-westernmost  of  the  three 
to  a  two-story  dwelling-house  in  the  sisime  street, 
property  of  the  plaintiff.  The  wall  between  th( 
was  adfnittedly  an  18-inch  party  wall  up  to  the  gr 
above  that  was  a  9-inch  wall  built  on  the  plainti: 
building.  The  plaintiff  showed  title  to  40  fe< 
Rosslyn-street,  but  that  included  4J  inches  onlj 
wall,  leaving  13J  inches  up  to  the  ground  floor, 
above  the  ground  floor,  on  the  land  of  the 
adjoining  dwelling-house.  The  plaintifl',  by  the 
claimed    specific   performance   of   the   contract. 


Ji  — 
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>  wall  of  one  of  the  tenements  was  a  part 
Je  the  purchaser  to  rescind  the  contract  altc 
defendant  resisted  on  the  ground  that  th 
b  amounted  to  a  defect  in  title,  and  he  countei 
irn  of  the  deposit  money,  and  his  expenses  c 
I.  The  plaintiff,  by  his  reply,  stated  that  th 
r  had  the  means  of  knowing  that  the  wall  wfi 


nge,  for  the  plaintiff — As  to  the  1  foot  3  inche 
mcies  in  measurement,  there  is  no  dispute,  as  th 
r  to  allow  compensation  for  them.  As  to  th 
iency,  the  plaintiff  agreed  to  sell  40  feet  froni 
•eet,  and  is  willing  to  hand  that  amount  c 
le  defendant.  The  contract  will  be  complie 
dant  will  get  40  feet  of  land  and  the  buildins 
i  the  defendant  intends  to  use  the  shop  as  i 
have  part  of  that  filled  up  and  made  useless  b 
will  still  have  the  use  of  the  party  wall.  If  h 
vn  the  shops  and  rebuild,  he  will  have  the  4 
to  buy.  Besides,  in  this  case,  the  defendan 
the  sale  as  should  have  put  him  on  inquiry,  i 
do  so ;  and  it  has  been  laid  down  that  wher 
s  contract  to  give  a  good  title,  but  merely  on 
plication  of  law,  you  can  rebut  it  by  showin; 
had  notice  of  the  defects  in  title,  though  ai 
)  give  a  good  title  cannot  be  modified  by  paro 
Gloag  and  Miller's   Contract   (a) ;    Cato  ^ 


lodges,  for  the  defendant — The  defendant') 
jailed  at  the  time  of  the  sale  to  the  fact  tha 
.rty  wall,  nor  had  he  any  knowledge  of  it.  A. 
litation  of  the  rights  of  ownership,  which,  i: 
vendor  to  the  purchaser,  may  be  a  subject  o\ 
Q.  It  is  submitted  that  a  written  contraci 
lot  be  varied  by  parol  evidence.  Where  i 
►;  52  L.J.  (Ch.).654.  (6)  9  Q.B.D.  616. 
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contract  provides  that  a  vendor  will,  on  payment  of  the  purchase 
money,  execute  a  conveyance,  that  means  that  he  has  a  title  to 
convey,  not  merely  that  he  will  execute  the  document ;  De  Me- 
dma  V.  Norman  (c).  The  burden  of  proving  notice  to  or  know- 
ledge by  the  defendant  before  sale  that  this  was  a  party  wall, 
lies  on  the  plaintiff,  and  it  is  submitted  that  it  has  not  been 
proved.    Unless  it  is  proved,  the  defendant  is  entitled  to  succeed. 

Topjp,  in  reply — Under  the  provisions  of  the  Building  Act  the 

adjoining  owner  cannot  pull  down  the  party  wall  without  the 

defendant's  consent,  and  he  has  a  right  to  the  use  of  half  of  it,  so 

that  he  gets  more  land  than  he  bargained  for,  and  the  right  to 

use  all  the  shop.     It  is  quite  immaterial  whether  the  defendant 

had  or  had  not  notice  of  this  being  a  party  wall,  if  he  had  the 

means  of  knowledge,  and  with  reasonable  care  should  have  seen 

it  was  a  party  wall.     The  very  fact  that  there  is  no  gap,  even 

the  smallest,  between  the  shop  and  the  adjoining  dwellinghouse 

should  have  put  him  on  inquiry,  even  if  his  attention  was  not 

called  to  it  by  what  took  place  at  the  sale. 

Cur,  adv,  vult. 

Webb,  J.  Action  by  vendor  against  purchaser  for  specific  per- 
formance of  an  agreement  for  the  sale  of  land  described  in  the 
contract  of  sale  as  having  a  frontage  to  Rosslyn-street,  West 
Melbourne,  of  40  feet  by  a  depth  of  80  feet,  bounded  on  the 
north-east  by  a  right  of  way  12  feet  wide,  and  on  the  south-east 
by  a  right-of-way  20  feet  wide,  "  together  with  the  tenements 
erected  thereon  and  their  appurtenances  known  as  Nos.  42^  44, 
and  46  Rosslyn-street."  Several  objections  to  title  were  taken  by 
the  purchaser's  solicitor,  but  upon  the  pleadings  in  this  action 
they  are  narrowed  down  to  three,  set  out  in  the  defence. 

•*  (a)  The  south  west  wall  of  the  south-west  tenement  is  an  IS-inch  waU,  and 
that  waU  along  its  whole  length  is  built  to  a  width  of  13^  inches  on  land  to  which 
the  plaintiff  has  no  title,  and  the  said  wall  is  a  party  wall ;  {h)  the  depth  of  the 
said  property  was  78  feet  9  inches,  and  not  80  feet,  (c)  The  said  property  had  only 
a  frontage  of  39  feet  9  inches  to  the  said  right-of-way,  instead  of  40  feet*' 

As  to  objections  (6)  and  (c),  it  is  admitted  at  the  bar  that  there  is 
a  deficiency,  and  that  it  is  a  subject  of  compensation  under  the 
(c)  9M.  &W.  atp.827.. 
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contract,  and  I  am  informed  by  counsel  that  the  amount  of  com-        webb,  j. 

pensation  can  be  agreed  upon  between  the  parties,  if  I  determine  isse 

in  favour  of  the  plaintiff  upon  the  remaining  point  as  to  the        dickib 

party  waU,  which  is  now  the  only  question  for  me  to  adjudicate  «'• 

O'Callaohan* 
upon. 

The  property  sold  consists  of  three  two-story  shops  in  Rosslyn- 
street.  The  south  westernmost  of  the  three  adjoining  and  being 
attached  to  a  two-story  dwelling-house  in  Rosslyn-street,  not 
the  property  of  the  plaintiff.  The  wall  between  this  shop  and 
the  adjoining  dwelling-house  is  admitted  by  both  plaintiff  and  de- 
fendant to  be  a  party  wall.  That  wall  is  eighteen  inches  thick  from 
the  ground  to  the  height  of  the  ground  floor,  i.e,,  to  the  under 
side  of  the  floor  of  the  upper  story.  Above  that,  it  is  9  inches 
thick,  the  face  of  the  wall  on  the  plaintiff's  side  being  all  flush, 
and  the  face  of  the  upper  portion  of  the  wall  on  the  dwelling- 
house  side  being  set  back  9  inches  from  the  face  of  the 
lower  portion  of  the  wall  on  that  side.  The  plaintiff 
shows  title  not  objected  to  by  the  defendant  to  40  feet 
of  frontage  to  Rosslyn-street,  and  a  surveyor  has  proved 
that  the  40  feet,  as  measured  on  the  ground,  includes  4|  inches 
of  the  party  wall,  which  would  be  the  half  of  the  9-inch  wall 
from  the  ground  to  the  top,  the  other  4|  inches  and  the  extra 
9  inches  in  the  lower  portion  of  the  wall  being  upon  the  adjoining 
land  not  the  property  of  the  plaintiff.  The  defendant  contends 
that  this  amounts  to  a  defect  in  the  plaintiff's  title,  which 
entitles  him  to  resist  specific  performance ;  and  he  counterclaims 
for  his  deposit  50Z.,  and  expenses  of  investigating  title  201.  The 
plaintiff,  on  the  other  hand,  insists  that  the  fact  that  one  wall  of 
one  of  the  tenements  sold  is  a  party  wall,  does  not  entitle  the 
purchaser  to  rescind  the  contract ;  and  further,  by  his  reply,  he 
pleads  that  the  defendant  before  the  contract  knew  or  had  the 
means  of  knowledge  that  the  wall  was  a  party  wall,  and  therefore 
cannot  rely  upon  this  fact  as  a  defence  to  this  suit. 

Considerable  evidence  has  been  given  on  both  sides  as  to  the 
question  of  knowledge  or  means  of  knowledge  in  the  defendant. 
For  the  plaintiff  several  witnesses  have  said  that  at  the  sale  by 
auction  on  the  ground,  at  which  sale  the  defendant  purchased  the 
property,  inquiries  were  made  by  one  of  the  bidders,  in  the  pre- 
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WEBB  J.        sence  of  the  defendant,  as  to  the  wall  in  question,  and  particularly 
1886  whether  it  was  a  party  wall;  that  the  auctioneer  replied,  "I  have 

^ —  nothing  to  do  with  the  dividing  wall — ^go  and  look  for  yourselves,** 

V.  and  then  delayed  proceeding  with  the  sale  for  a  few  minutes  to 

enable  an  inspection  of  the  wall;  that  several  of  the  persons  pre- 
sent went  and  looked  at  the  wall  and  returned,  and  the  sale  pro- 
ceededj  the  defendant  ultimately  becoming  the  purchaser.  Nobody 
says  the  defendant  went  to  inspect  the  wall,  but  one  or  two 
witnesses  think  from  his  position  in  the  crowd  (estimated  by  the 
auctioneer  at  from  150  to  200  persons)  he  must  have 
heard  the  question  and  the  auctioneer's  answer.  On 
the  other  side,  several  witnesses  have  been  called  who 
were  present  at  the  sale,  some  of  them  being  themselves 
bidders,  who  all  say  they  heard  no  such  question  or  answer,  and 
that  there  was  no  interruption  or  cessation  in  the  sale  from 
commencement  to  end.  The  defendant  himself  says  he  was 
standing  near  the  auctioneer,  and  heard  no  such  question  or 
answer,  saw  no  interruption  in  the  sale,  did  not  go  to  inspect  the 
wall,  and  did  not  see  anybod}'^  else  do  so  during  the  sale.  In  this 
apparent  conflict  of  evidence,  the  only  conclusion  I  can  aiTive  at 
is  that,  if  anything  of  the  sort  did  take  place,  the  defendant,  as 
well  as  several  others  interested  in  the  sale,  was  unaware  of  it, 
and  that  he  cannot  be  affected  with  actual  notice  of  anything  that 
occurred  at  the  sale. 

But  then  it  is  urged  for  the  plaintiff  that,  inasmuch  as  the  shop 
and  the  dwelling  house  are  adjoining  each  other,  an  external 
inspection  of  the  property  offered  for  sale,  which  undoubtedly 
the  defendant  made  (for  the  sale  itself  was  conducted  on  the 
footpath  of  Rosslyn-street,  in  front  of  the  premises  sold),  was 
sufficient  to  affect  the  defendant  with  notice  that  the  wall  in 
question  was  a  party  wall ;  and  a  photograph  of  the  premises  was 
put  in,  from  which  I  was  asked  to  draw  this  conclusion.  Of 
course  where  two  houses  adjoin  each  other,  there  may  be  one 
wall  between  them  which  may  be  a  party  w€l1],  or  there  may 
be  two  walls  standing  side  by  side.  In  some  cases  there  may  be 
a  clear  indication  that  there  are  two  distinct  walls,  as  for  instance 
if  there  is  a  trifling  space  between  them,  or  even  less  thanthat,a 
straight  joint  in  the  brickwork  all  the  way  down ;  but  I  cannot 
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trary  necessarily  follows,  viz.,  that  where  there  is 
r  no  such  straight  joint,  the  more  especially  in  a 
here  the  fronts  of  the  houses  are  cemented  and 
sence  of  such  an  indication  of  there  being  two 
to  notice  that  there  is  only  one  wall,  and  that  a 
t  the  request  of  the,  pai-ties  at  the  trial,  I  have 
he  locus  in  qiw,  and  inspected  the  exterior  of  the 
g  Rosslyn-street,  and  as  well  upon  the  evidence 
m  my  personal  view  of  the  premises,  I  arrive  at 
hat  there  was,  at  the  time  of  the  contract  being 
bhing  to  affect  the  defendant  with  notice  either 
ictive  that  the  wall  in  question  was  a  party  walL 
)re,  to  deal  with  this  case  upon  a  single  question  of 
ough  it  may  be  shortly  stated,  is  one  upon  which 
ned  counsel  who  argued  the  case  have  cited  any 
ray  or  the  other;  and  I  myself  do  not  know  of 
lion  is,  so  far  as  I  am  aware,  free  from  authority, 
lided  upon  such  general  legal  principles  as  may  be 
The  question  for  determination  is  whether,  on 
)roperty  where  the  particulars  and  conditions  are 
tint,  and  one  wall  of  the  property  turns  out  to  be 
indiug  partly  upon  the  ground  sold,  and  partly 
und,  that  constitutes  such  a  defect  in  the  vendor's 
5  purchaser  may  refuse  to  complete  his  purchase, 

resist  a  suit  for  specific  performance, 
ith  this  question  I  will  consider,  first,  bow  the 
d  at  common  law  independently  of  the  Act  13 
tnmonly  known  as  the  Melbourne  Building  Act), 
5r  the  rights  of  the  parties  are  in  any  way  altered 
iiat  statute,  the  locus  in  quo  in  the  present  case 
operation, 
dependently  of  the  statute — What  are  the  rights 

To  ascertain  this  we  must  consider  what  the 
fining  owners  with  reference  to  a  party  wall 
is.  As  pointed  out  by  Fry,  J.,  in  Watson  v. 
3rm  "  party  wall"  may  be  applied  in  any  one  of 
jnses.  It  may  mean — (1)  A  wall  of  which  the 
{d)  14  Ch.  Div.  192;  49  L.J.  (Ch.)  243. 
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WEBB. J,  adjoining  owners  are  tenants  in  common;  (2)  A  wall  divided 
18S6  longitudinally  into  two  strips,  one  belonging  to  each  adjoining 

Dickie  owner;  (3)  A  wall  belonging  solely  to  one  of  the  adjoining 
^'  owners,  but  subject  to  an  easement  in  the  other,  to  have  it 

retained  as  a  party  wall;  or  (4)  A  wall  divided  longitudinally 
into  two  strips  as  in  definition  2,  but  each  strip  subject  to 
a  cross-easement  in  favour  of  the  owner  of  the  other.  In 
this  case  I  have  evidence  that  the  land  upon  which  the  9  inch 
wall  stands  is,  as  to  4^  inches  of  it,  the  property  of  the  plaintiff; 
and  as  to  the  other  4^  inches  of  it  not  the  property  of  the 
plaintiff.  I  have  no  evidence  in  whom  the  property  of  that  other 
4^  inches  is,  and  no  evidence  of  any  easement  in  anybody  over 
the  4^  inches  standing  on  the  plaintiff's  land.  This  wall,  there- 
fore, falls  within  the  above  definition.  No.  2,  as  in  Malts  v. 
HawJdna  (e),  approved  in  Wiltshire  v.  Sidford  (/),  and  adopted 
by  Fry,  J.,  in  Watson  v.  Gray^  viz.,  "a  wall  divided  longi- 
tudinally into  two  strips,  one  belonging  to  each  of  the  neighbour- 
ing owners."  This  being  so,  the  plaintiff  shows  a  good  title  to 
4|  inches  of  this  wall,  and,  so  far  as  the  evidence  before  me  goes, 
subject  to  no  incumbrance  whatever. 

The  defendant  contends  that,  having  by  the  particulars  and 
conditions  of  sale  purchased  Nos.  42,  44,  and  46  Rosslyn-street, 
he  cannot  be  compelled  to  take  42,  44,  and  part  only  of  46.  Bat 
there  is  no  stipulation  as  to  the  thickness  of  any  of  the  walls  of 
the  tenements  sold,  and  if  No.  46  turns  out  to  have  a  wall 
only  4^  inches  thick,  that  affords  no  valid  reason  for  the  de- 
fendant refusing  to  complete  his  contract.  In  Johnson  v.  Smart 
(g),  where  a  house  was  described  as  a  "  substantial  and  convenient 
freehold  dwelling-house,"  an  objection  that  one  of  the  external 
walls  was  only  half  a  brick,  2.6.,  4^  inches  thick,  was  disregarded 
by  the  Court,  and  specific  performance  decreed  against  the  par- 
chaser.  I  therefore  hold  that,  dealing  with  this  case  indepen- 
dently of  the  Building  Act,  the  defendant  has  shown  no  good 
reason  why  he  should  not  be  decreed  specifically  to  perform  his 
contract. 

Then  how  is  the  case  affected  by  the  Building  Act.  That  Act 
gives  certain  rights  to  and  imposes  certain  obligations  upon  the 
(e)    5  Taunt.  20.  (/)  1  M.  &Ry.  408.  {g)  2  Giff.  151. 
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ng  buildings,  but  it  in  no  way  affects  their  title 
respectively  belonging  to  them.  It  is  a  public 
Bry  one  must  be  taken  to  have  cognisance,  and 

every  contract  must  be  deemed  to  have  been 
le  effect  of  a  parallel  Building  Act  for  London 
\)  was  considered  by  the  Court  of  Common  Pleas 
ins  (h),  in  which  the  facts  as  to  the  party  wall 
r  to  the  present,  and  Chambre,  J.,  says:  "The 
ves  each  party  certain  rights  in  a  wall  built  in 
t  make  it  a  common  property.  It  only  confers 
to  use  it  for  certain  purposes.  There  is  no 
rty  here,  and  the  parties  are  severally  owners 
J  land  as  before." 

has  particularly  specified  in  his  defence  three 
he  takes  to  the  plaintiff  s  title.  As  to  two  of 
nitted  to  be  subjects  of  compensation  which  it  is 
ranged  between  the  parties.  As  to  the  third,  I 
ndant  has  failed  to  substantiate  his  objection.  It 
unnecessary  to  make  any  reference  as  to  title, 
in  the  action  originally  came  on  for  trial,  applied 
leave  to  amend  his  pleadings  by  adding  to  his 
t  of  knowledge  or  meaus  of  knowledge  in  the 
le  wall  in  question  was  partly  built  on  land  not 
lintiff,  and  that  the  wall  was  a  party  wall.  He 
adding  paragraph  (2)  to  his  reply.  On  that  the 
issue,  and  on  that  issue  I  find  for  the  defendant, 
ititled  to  the  costs  of  that  issue.    The  plaintiff 

costs  of  action  other  than  the  costs  of  that 


lintiff:  Kidston. 

3f endant :  Gillott,  Croker  &  Snowden. 

A.  J.  A. 

{h)  5  Taunt.  20. 


Digitized  by  VjOOQiC 


SUPREME  COUR' 


M.  ROSS  V.  RO 

;6  Vendor  and  purchaaer^Attempted  novcUioi 

J  22  ofcorUract^j 

"■  A  vendor  of  real  estate  has  no  right,  ' 

resell  the  estate,  even  expressly  subject  to 
such  a  resale  be  made,  the  vendor  or  his  ri 
purchaser  either  for  specific  performance  o: 
breach  of  it. 

Where  a  breach  of  a  contract  for  the  sa 
inability  of  the  vendor  to  make  a  good  titl 
tial  damages  for  the  loss  of  his  bargain. 


Action  by  purchaser  against 
damages  for  breach  of  a  contract  f 

The  plaintiff,  William  Murray  I 

Parliament  for  legislative  powers 

line  of  railway  from  Elsternwick 

following  contract  with  Charles  '. 

prietor  of  the  land  in  question  : — 

"  Caulfield,  20th  February  1876.— To  T 
sell  you  for  the  price  of  60/.  per  acre,  a  str 
the  northern  boimdary  of  my  section  No 
purposes  of  a  line  of  railway  of  from  66  feet 
allowing  me  208.  per  chain  for  the  line  of  f< 
at  your  own  cost  a  good  substantial  three-n 
land  ;  and  I  agree  to  sign  the  conveyance 
money  is  paid." 

On  14th  November  1878  "  The 
Act"  (No.  G14)  was  passed,  author 
the  railway,  and  for  that  purpose  j 
of  taking  land  for  five  years,  withi 
to  be  completed.  The  plaintiff  wa 
construction  of  the  railway,  by  cert 
was  obliged  to  institute  to  establis 
the  necessary  land,  which  were  final 
when  he  recovered  the  land.  He  t 
purchase  of  the  other  land  neces 
subject  of  this  action,  he  then  for  t 
become  vested  in  the  Colonic 
Company  Limited,  which  held  a 
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encumbrance  for  the  whole  of  Portion  33,  and  refused 
^cognise  his   claim    under    the  above    contract.      Having 

but  a  short  time  to  complete  the  whole  length  of 
railway  under  his  Act,  the  plaintiff  put  in  exercise 
compulsory  powers  of  the  Act,  and  purchased  from 
ompany  at  2001,  an  acre  a  strip  of  land  66  feet  wide  along 
lorthern  boundary  of  Portion  33,  that  amount  of  land  being 
utely  necessary  for  the  railway.  The  circumstances  undef 
h  the  company  had  acquired  the  land  are  concisely  stated  in 
adgment.  After  purchasing  from  the  company,  the  plaintiff 
yht  the  present  action  against  the  surviving  executor  of  the 
lal  vendor,  for  breach  of  the  contract  with  him,  claiming  as 
ges  the  difference  between  the  price  he  paid  to  the  company 
he  price  at  which  the  testator  agreed  to  sell  to  him,  and  the 
difference  on  so  much  of  the  land  included  in  the  contract  of 
lary  1875  as  the  plaintiff  did  not  buy  from  the  company,  and 
)sts  and  expenses  incurred  by  the  breach  of  that  contract. 

'.igally  for  the  plaintiff— The  plaintiff  is  somewhat  in  the 
as  to  the  manner  in  which  the  executors  of  Charles  Robin- 
iivested  themselves  of  the  land  which  their  testator  had 
acted  to  sell  to  him.  But  they  were  fully  cognisant  of  that 
act,  for  one  of  them  was  a  witness  to  it,  and  executors  who 
t  in  the  power  of  another  person  to  destroy  the  rights  of  a 
person  are  liable  to  that  third  person  for  any  loss  occa- 
i  thereby. 

fecJcett,  for  the  defendant — The  plaintiff  ought  to  have 
5d  himself  of  the  contract  within  a  reasonable  time.  It  was 
[)  be  expected  that  the  testator  or  his  executors  would  hold 
md  indefinitely  until  he  thought  fit  to  ask  for  it,  especially 
%t  involved  keeping  the  whole  of  Portion  33,  for  the  part  the 
dant  wanted  was  unascertained.  The  most  the  plaintift* 
expect  was  that,  in  dealing  with  the  property  and  handing 
ir  to  another,  the  testator  or  his  executors  would  take  care 
tntion  the  contract  and  reserve  his  rights.  That  was  done 
e  executors,  and  the  contract  endorsed  on  the  transfer  as  an 
nbrance    and  handed   to   the    purchaser's    solicitor.     The 
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executora  had  then  done  all  they  could  be  expected  to  do,  a 
are  not  to  beheld  responsible  for  anything  that  occurred  betwe 
that  solicitor  and  the  Registrar  of  Titles,  by  whom  that  encu 
brance  was  cancelled.  For  the  illegal  proceedings  in  the  Tit 
Office,  others  may  be  liable  to  the  plaintiff,  or  he  may  have 
remedy  against  the  assurance  fund,  but  it  is  submitted  that  I 
defendant,  as  surviving  executor  of  the  original  vendor,  is  n 
The  plaintiff  was  given  notice  of  the  fact  that  the  executors  (\« 
were  trustees  for  sale)  were  about  to  sell,  and  had  he  then  choi 
to  do  so,  might  have  protected  himself  by  lodging  a  caveat  agai 
any  dealing  with  the  land  affecting  his  rights. 

Weigall,  in  reply — There  cannot  be  a  transfer  of  any  kind 
obligation  without  the  consent  of  the  obligee.  If  an  obligor  co 
get  rid  of  his  obligation  by  transferring  it,  he  might  transfei 
to  a  mere  man  of  straw.  At  all  events  where  the  obligat 
arises  out  of  a  contract,  it  cannot  be  transferred  without 
obligee's  consent:  Robson  v.  Drummond  (a);  Anson  on  the  1 
of  Contracta  (Ed.  1879),  204.  It  is  submitted  that  the  plaii 
is  entitled  to  the  damages  prayed. 

Our.  adv.  tmi 

Webb,  J.  Action  by  purchaser  against  surviving  executoi 
vendor,  to  recover  damages  for  breach  of  a  contract  entered  i 
by  the  defendant's  testator  for  the  sale  of  land  to  the  plain 
The  plaintiff  had  conceived  the  idea  of  making  a  railway 
connect  the  Brighton  and  the  Oipps  Land  railways  by  a  linefi 
Elsternwick  on  the  former  line,  to  Oakleigh  on  the  latter,  and 
a  preliminary  to  applying  to  Parliament  for  legislative  power: 
construct  the  line,  he  entered  into  negotiations  with  the  van 
landowners  along  the  route  of  the  intended  railway  for 
purchase  from  them  of  the  land  necessary  for  the  formatioc 
the  line.  Amongst  others,  on  the  20th  February  1875,  '. 
Charles  Robinson,  the  defendant's  testator,  entered  into  a  contr 
with  the  plaintiff  in  the  following  terms  [as  set  out  sv/pra], 
that  time  the  vendor  was  proprietor  under  the  *^  Transfer 
Land  Statute'*  of  the  whole  of  Portion  88,  under  a  certificate 

(a)  2  B.  &-Aa.  303. 
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le  of  the  26th  September  1871,  free  from  incumbrances.  On 
tU  November  1878  the  Act  No.  614  was  passed,  authorising  the 
lintiff  to  construct  the  railway  in  question,  and  giving  him 
opulsory  powers  of  taking  land  for  that  purpose.  By  sec.  24, 
I  time  for  the  compulsory  purchase  of  the  land,  and  by  sec.  25, 
I  time  for  the  completion  of  the  railway,  were  limited  to  five 
irs  from  the  passing  of  the  Act.  Both  these  times  therefore 
uld  expire  on  the  14th  November  1883.  The  plaintiff,  in  evi- 
ice,  says  that  he  was  much  delayed  in  proceedingwith  his  scheme, 
certain  legal  proceedings  which  he  was  compelled  to  take  to 
iblish  his  title  to  a  large  portion  of  the  land  through 
ich  the  line  ran,  and  that,  until  these  proceedings  were 
eluded,  he  was  not  in  a  position  to  proceed  with  the  making  of 

line.  These  proceedings  were  concluded  in  the  plaintiffs 
our  by  a  judgment  of  this  Court  in  Banco  on  the  9th  October, 
»2,  dismissing  an  appeal  against  the  judgment  of  Mr.  Justice 
lesworth,  by  which  certain  mortgage  accounts  were  directed, 
jse  accounts  were  ultimately  taken,  and  the  proceedings  were 
illy  terminated  in  or  about  July  1883,  when  the  plaintiff,  by 
ing  the  amount  found  due  on  certain  mortgages,  recovered 
session  of  a  large  portion  of  the  land  necessary  for  the  railway, 
then  immediately  proceeded  to  complete  his  purchases  of  the 
er  portions  of  the  land  required,  and  to  construct  his  railway; 

as  to  the  particular  piece  of  land  the  subject  of  this  action,  he 
Q,  for  the  first  time,  learnt  that  under  some  contract  of  sale  by 
defendant  and  his  co-executor  Mr.  Wm.  Henry  Robinson,  since 
eased,  to  one  Robert  Inglis,  it  had  become  vested  in  the 
onial  Investment  and  Agency  Company  Limited,  which  then 
i  a  ceitificate  of  title  for  the  whole  of  Portion  33  free  from 
incumbrances.  That  company  refused  in  any  way  to  recog- 
3  the  plaintiffs  rights  under  his  contract  of  February  1875. 
[!he  plaintiff  was  then  in  this  difficulty:  he  had  but  a  very 
rt  time  to  complete  the  whole  length  of  the  railway,  in 
anlt  of  which  he  would  lose  the  powers  given  by  his  Act,  and 

non-completion  of  any  portion  of  the  line  would  render  the 
ole  of  the  remainder  of  the  line  valueless,  and  entail  a  loss  of 
the  money  expended  in  the  purchase  of  all  the  other  land,  and 
^  construction  of  the  rest  of  the  line.     He  therefore  detennined. 
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id  vice  of  his  solicitor^  to  put  in  power  the  compulso 
;  powers  of  his  Act,  and  on  the  2 1st  September  18{ 
upon  the  Colonial  Investment  and  Agency  Compa 
le  ordinary  notice  to  treat,  and  eventually  purchas 
ompany  at  a  price  of  2001.  per  acre  a  strip  of  land 
along  the  northern  boundary  of  Portion  33.     By  t 

was   enabled   to   complete    his  railway  within 
time.      He  now  brings  this  action  to  recover  from 
the  difference  between  the  price  which  he  had  to  ] 
my  {2001.  per  acre),  and  the  price  at  which  he  ] 
purchase  from  the  original  vendor  (oOL  per  acre.) 
d  by  the  learned  counsel  for  the  defendant  that,  if 
\  otherwise  entitled  to  succeed,  2001,  per  acre  was  a 
lable  price  to  be  paid  for  the  land  at  the  time  at  wl 
iff  purchased  from  the  company. 

claim  of  the  plaintiff,  the  defendant  has  plea 
fences,  the  only  really  substantial  one  being  that  rai 
aphs  6  and  7  of  the  defence.  I  will  however  meni 
5  for  the  purpose  of  disposing  of  them.  They  are 
e  time  within  which  the  agreement  ought  to  h 
>rmed  had  expired  upon  the  death  of  the  said  Cha 
"  No  time  is  limited  in  the  agreement  for  its  ] 
and  short  of  the  Statute  of  Limitations  no  lapse  oft 
the  plaintiff's  rights  under  his  contract.  I  there 
defence  as  unavailing.  (2)  "  The  plaintiff  did  not  ] 
ffer  to  pei-f orm  his  part  of  the  said  agreement,  and 
les  Robinson  had,  as  the  plaintiff  well  knew,  agreec 
nd  comprised  in  the  said  agreement  to  some  other  ] 
the  plaintiff  had  failed  to  perform  his  agreement, 
iff  had  no  rights  enforceable  under  the  said  agreen 
he  said  Charles  Robinson  at  the  time  of  his  dea 
o  evidence  before  me  supporting  any  of  the  allegatioi 
ice,  and  it  is  therefore  unnecessary  to  consider  whel 
tiis  would  afford  any  answer  to  the  plaintiff's  cl 
.  (3)  "The  lands  of  the  said  Charles  Robinson  \« 
0  the  defendant  and  William  Henry  Robinson  on  ti 
nd  it  was  their  duty  to  sell  the  said  lands,  and  they  s 
in  pursuance  of  such  trust."     The  short  answer  to  I 
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hat  tbe  trustees  bad  no  duty  cast  upon  them  to  sell  land  which 
lir  testator  had  already  sold.  (4)  "  The  plaintifF  was  informed 
the  defendant  that  he  and  the  said  William  Henry  Robinson 
re  about  to  sell  the  said  lands  before  the  sale  thereof,  but  he 
rer  applied  to  them  to  perform  the  agreement  in  the  statement 
^laim  mentioned,  and  the  defendant  denies  that  the  sale  made 
them  was  in  breach  of  the  said  agreement."  The  only  evi- 
ice  in  support  of  this  is  that  the  defendant  says — "  Before  I 
ered  into  the  contract  to  sell  the  land,  I  asked  plaintiff  whether 
was  going  to  take  the  land  or  give  it  up.  He  said  he  would 
about  it — he  did  not  give  any  decided  answer."  The  plaintiff 
8  that  the  defendant,  in  common  with  many  other  persons, 
[  not  with  particular  reference  to  this  contract  of  purchase, 
f  have  asked  him  when  he  was  going  on  with  the  line,  but 
b  nothing  further  than  this  occurred.  That  the  defendant  did 
regard  the  contract  with  the  plaintiff  as  at  an  end  is  clear, 
when  he  did  sell,  he  expressly  did  so  subject  to  the  plaintiffs 
its  under  the  contract.  I  therefore  upon  the  evidence  hold 
t  this  defence  is  not  proved  in  fact. 

Vq  then  come  to  the  defence  raised  by  paragraphs  6  and 
>t  the  defence,  which  are  as  follows: — "6.  The  transfer 
Robert  Inglis   was  made    subject   to   the   right  if  any  of 

plaintiff  under  the  said  agreement,  and  the  said  Robert 
Us  became  registered  proprietor  under  s\ich  transfer,  and 
Id  not  lawfully  have  become  registered  proprietor  without 
ii  right  (if  any)  being  noticed  on  his  certificate  of  title.  7.  If 
said  Robert  Inglis  or  any  person  claiming  through  him  became 
istered  proprietor  without  the  plaintiff's  right  (if  any)  being 
iced  as  an  encumbrance  affecting  his  title,  the  defendant  sub- 
3  that  he  is  in  no  way  responsible  therefor,  and  that  the  remedy 
lie  plaintiff  (if  any)  is  against  the  assurance  fund  or  the  per- 

on  whose  application  a  certificate  issued  free  from  such 
ambrance."  This  defence  substantially  amounts  to  a  conten- 
1  that  a  vendor  of  real  estate  has  a  right  as  against  the  vendee 
'esell  the  estate  already  sold,  so  long  only  as  he  provides  that 
b  resale  is  subject  to  the  rights  of  the  original  purchaser. 
i  there  can  be  no  novation  of  a  contract  at  the  instance  of  one 
^e  parties  to  it  without  the  knowledge  or  consent  of  the  other, 
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and  it  is  impossible  that  by  any  such  process  one  of  the  original 
contracting  parties  can  free  himself  from  the  obligations  of  his 
contract. 

Some  very  peculiar  circumstances  are  disclosed  by  the  evi- 
dence in  this  case.      It   appears   that  Charles   Robinson,  the 
defendant's  testator,  having  on  the  20th  February  1875  entered 
into  the  contract  in  question  for  the  sale  to  the  plaintiff  of 
a  strip  of  land  along  the  northern  boundary  of  Portion  33, 
on  3rd  October  1876  entered  into  an  agreement  with  Messrs. 
G.   W.  Taylor   and   H.  R  Thomas  for  the  sale   to  them  for 
35001.  of  the   whole   of   Portion  33,  expressly  subject  to  the 
contract  with  the  plaintiff  of  February  1875,  and  his  rights 
under  it;   and  a  copy  of  that  contract  was  annexed  to  the 
agreement  with  Messrs.  Taylor  and  Thomas.      Then  on  12iih 
November  1879,  Charles  Robinson  entered  into  an  agreement 
with  G.  W.  Taylor  for  the  sale  to  him  of  the  whole  of  Portion  33 
for  38482.  15a.,  again  expressly  subject  to  the  plaintiff's  rights 
under  his  contract  of  February  1875;  and  again  a  copy  of  that 
contract  was  annexed  to  this  agreement.     What  had  become  of 
Thomas  and  his  rights  under  the  agreement  of  October  1876, 
does  not  appear.    The  matter  is  however  still  further  compli- 
cated by  an  agreement  of  9th  July  1881,  after  Charles  Robinson's 
death,  between  his  executors  (the  present  defendant  and  W.  H. 
Robinson,  since  deceased)  of  the  first  part,  G.  W.  Taylor  of  the 
second  part,  and  Robert  Inglis  of  the  third  part,  by  which  the 
agreement  of  November  1879  is  rescinded,  and  the  executors 
agree  to  sell  the  whole  of  Portion  33  to  Inglis,  again  expressly 
subject  to  the  plaintiff's  contract  of  February  1875,  and  his  rights 
under  it.    In  pursuance  of  this  agreement,  on  the  10th  Augasi 
1881,  the  defendant  and  his  co-executor,  describing  themselves  as 
executors  of  Charles  Robinson,  signed  a  transfer   under  the 
**  Trcmafer  of  Land  Statute"  to  Inglis  of  the  whole  of  Portion  33. 
That  transfer  when  executed  by  the  ti-ansferrors  had  upon  it  as 
an  encumbrance  these  words: — 

''An  agreement  for  sale  by  the  said  Charles  Robinson  to  Wm.  Murray  Ross, 
bearing  date  the  20th  day  of  February  1875,  of  a  strip  of  land  running  east  and 
west  along  the  northern  boundary  of  the  said  Portion,  No.  33,  Kooyong-road, 
<;;aulfield,  for  the  purposes  of  a  line  of  railway  of  from  66ft  to  lOOft.  in  width, 
And  to  the  right,  if  any,  of  the  said  Wm,  Murray  Ross  thereunder." 
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Some  proceedings,  apparently  very  extraordinary,  and  in 
lis  action  wholly  unexplained,  took  place  in  connection 
ith  that  transfer.  A  clerk  from  the  Titles  office  has  pro- 
iiced  that  transfer  in  evidence,  and  also  a  memorandum  called 
i  the  office  an  "advice  paper,"  from  which  it  appears  that 
le  transfer  was  by  Messrs.  Da  vies  and  Campbell,  Mr.  Inglis' 
licitors,  lodged  for  registration  on  the  12th  August  1881. 
de  advice  paper  has  on  it  these  memoranda — "  15  |  8  |  81. 
)r  advice  as  to  encumbrance  on  transfer."  The  witness 
ites  that  this  was  referred  to  Mr.  Examiner  Sedgfield,  since 
ceased,  for  his  advice.  On  the  same  day  it  is  minuted,  "  This 
ould  not  be  proceeded  with.  S.W.S." — those  being  the  initials 
Mr.  Sedgfield.  On  17th  August  a  communication  was  sent  to 
essrs.  Davies  and  Campbell,  advising  them  of  the  stoppage, 
le  witness  says  that  in  the  ordinary  course  of  business  in  the 
ties  Office  they  would  then  see  Mr.  Sedgfield.  There  is  then 
I  the  advice  paper  a  minute  initialled  by  Mr.  Sedgfield,  but 
ithout  date — "  Let  Messrs.  D.  and  C.'s  clerk  amend."  There  is 
en  a  minute,  "Amended,  24  |  8  |  81,"  followed  by  a  minute 
itialled  by  Mr.  Sedgfield,  "This  may  be  proceeded,  24  |  8  |  81." 
le  witness  says  he  understands  that  to  mean  proceeded  with, 
le  amendment  made,  he  tells  us,  consisted  in  cancelling  from 
e  transfer,  by  black  ink  lines  drawn  over  it,  the  memorandum 
encumbrance  which  I  have  above  read,  and  the  transfer  has 
en  produced  in  evidence  with  that  memorandum  so  cancelled, 
clean  certificate  for  the  whole  of  Portion  33,  without  any 
cumbrance  upon  it,  or  any  notice  of  the  plaintiflf*s  rights 
ider  his  contract  of  February  1875,  was  then  issued  to  Inglis, 
id  by  several  mesne  transfers  became  ultimately  vested  in  the 
)lonial  Investment  and  Agency  Company  Limited,  from  whom 
e  plaintiff  purchased  under  the  compulsory  powers  in  his  Act. 
I  have  mentioned  these  facts  in  detail  because  they  have  been 
ven  in  evidence  by  the  defendant  in  support  of  paragraph  7  of 
s  defence ;  and  upon  these  facts  he  contends  that  the  plaintiff's 
medy,  if  any,  is  against  the  assurance  fund,  or  the  person  on 
bose  application  a  certificate  issued  free  from  the  encumbrance 
»tified  in  the  transfer  at  the  time  it  was  signed  by  the  defen- 
nt  and  his  co-executor.      In  further  support  of  that  defence  it 
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has  been  proved  by  the  defendant  and  his  solicitor  that  the 
transfer,  when  executed  by  the  defendant  and  his  co-exe- 
cutor, had  the  encumbrance  in  question  noted  on  it  i» 
the  language  I  have  read;  and,  moreover,  that  the 
draft  transfer  sent  to  Messrs.  Davies  and  Campbell  for 
approval  on  behalf  of  their  client  Inglis,  had  the  same  words 
notifying  the  encumbrance  on  it,  and  was  returned  by  them  in 
that  form  approved;  and  that  neither  the  defendant  nor  his 
solicitor  ever  authorised  the  cancellation  of  that  notification  of 
encumbrance,  and  after  the  institution  of  this  action  learned 
for  the  first  time  that  it  had  been  cancelled,  and  a  certificate  free 
from  such  encumbrance  issued.  Possibly  the  apparently  extraor- 
dinary course  pursued  by  the  Titles  Office  in  this  instance  of 
allowing  a  document  of  this  nature  to  be  altered  after  its  execution, 
without  the  consent  of  the  signatories  to  it,  and  without  requiring 
its  re-execution,  may  admit  of  explanation,  or  the  facts  as  given 
in  evidence  in  this  case  may  possibly  be  capable  of  contradiction. 
I  therefore  in  the  absence  of  those  interested  in  supporting  the 
propriety  of  the  course  adopted,  express  no  opinion  as  to  its 
propriety  or  otherwise. 

The  witness  from  the  Titles  Office  has  told  us  that,  according 
to  the  course  of  the  office,  if  the  memorandum  at  the  foot  of  the 
transfer  had  not  been  cancelled,  the  certificate,  if  issued,  would 
have  shown  upon  its  face  the  plaintiff's  contract  of  February 
1875  as  an  encumbrance.  It  is  therefore  argued  for  the  defendant 
that  he  did  all  he  was  bound  to  do  when  he  signed  the  transfer 
subject  to  that  encumbrance,  and  is  not  responsible  for  the  subse- 
quent issue  of  the  certificate  without  a  recognition  of  the  plaintiflTs 
rights  under  his  contract.  To  that  contention  the  proper  answer 
is  that  the  defendant  had  no  power  or  authority,  without  the 
plaintiff's  concurrence,  to  transfer  the  obligations  of  the  contract 
from  himself,  as  executor  of  the  vendor,  to  any  other  person 
whatever,  and  that  the  plaintiff  is  not  bound  to  look  to  any  other 
person  than  the  defendant,  either  for  perfoimance  of  the  contract 
or  for  damages  for  the  breach  of  it.  Whether,  under  the  very 
peculiar  circumstances  of  this  case,  the  defendant  may  have  a 
remedy  over  against  any  other  peraon,  is  a  matter  upon  whicli 
I  express  no  opinion. 
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The  only  remaining  point  to  be  considered  is  the  measure  of 
amages.  The  rule  established  by  Flureau  v.  Thomhill  (6),  and 
)llowed  in  Bain  v.  Fothergill  (c),  that  on  breach  of  a  contract 
3r  sale  of  real  estate,  the  purchaser  is  entitled  to  no  satisfaction 
)r  the  loss  of  his  bargain,  is  limited  to  those  cases  where  the 
reach  arises  from  the  inability  of  the  vendor  to  make  a  good 
tie,  and  does  not  apply  where  the  breach  arises  from  some  other 
)urce  than  want  of  title.  In  HopJcins  v.  Grazehrooh  (d),  it  was 
eld  that  where  the  defendant  had,  not  a  bad  title,  but  no  colour 
F  title,  that  formed  an  exception  to  the  rule  laid  down  in  Flureau 
.  Thoimhill,  and  the  plaintiff  was  entitled  to  damages  for  the  loss 
E  his  bargain.  In  Robinson  v.  Harman  (e),  the  same  principle 
ras  followed  and  substantial  damages  given.  In  that  case, 
'arke,  B.,  says  at  p.  555 : — 

"  The  rule  of  the  common  law  is  that  where  a  party  sustains  a  loss  by  reason  of 
breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same 
tuation  with  respect  to  damages  as  if  the  contract  had  been  performed.  The  case 
f  Flureau  v.  Thomhill  qualified  that  rule  of  the  conmion  law.  It  was  there  held 
iat  contracts  for  the  sale  of  real  estate  are  merely  on  condition  that  the  vendor 
as  a  good  title ;  so  that  when  a  person  contracts  to  sell  real  property,  there  is  an 
nplied  understanding  that  if  he  fail  to  make  a  good  title,  the  only  damages  re- 
3verable  are  the  expenses  which  the  vendee  may  be  put  to  in  investigating  the 
itle.  The  present  case  comes  within  the  rule  of  the  common  law,  and  I  am  un- 
ble  to  distinguish  it  from  Hopkins  v.  Orazebrook," 

a  Engel  v.  Fitch  (/),  where  the  breach  did  not  arise  from 
^rant  of  title,  the  purchaser  was  held  entitled  to  recover  damages 
or  the  loss  of  his  bargain.  There  the  measure  of  damages  was 
aid  to  be  the  diflTerence  between  the  contract  price  and  the  value 
)f  the  land  at  the  time  of  the  breach,  measured  in  that  case  by 
he  price  at  which  the  purchaser  had  resold  the  property. 

Here  the  breach  is  not  occasioned  by  want  of  title  in  the  vendor, 
md  the  plaintiff,  therefore,  is  entitled  to  substantial  damages.  It 
is  admitted  that  the  value  at  the  time  when  the  plaintiff  purchased 
i'lom  the  company  was  2001,  per  acre — and  the  difference,  there- 
Eore,  of  150L  per  acre  upon  the  amount  of  land  he  purchased,  the 
plaintiff  is  entitled  to  recover.     Moreover,  in  this  case,  the  prin- 

(6)  2  W.  Bl.  1078.  (c)  1  Ex.  850;  18  L.J.  (Ex.)  202. 

(c)  L.R.,  6  Ex.  59;  7  E.  &  I.  App.  158;  (/)  L.R.,  3  Q.B.  314;  affirmed  on  ap- 
IOL.J.  (Ex.)  34;  43  lb.  243.  peal,  L.R.,  4  Q.B.  659  ;  38  L.J.  (Q.B.) 

(d)  6  B.  &  C.  31.  304. 
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ciple  laid  down  in  Hadley  v.  Baocendale  (g)  applies.  By  the 
terms  of  the  contract  the  land  was  purchased  for  the  specific  pur- 
pose of  being  used  for  the  construction  of  a  certain  portion  of  an 
entire  railway.  As  I  have  already  pointed  out,  the  inability  to 
complete  the  purchase  of  any  one  piece  of  land  along  the  entire 
route  of  the  railway  would  ruin  the  success  of  the  whole  scheme, 
and,  therefore,  damages  so  arising  may,  in  the  language  used  in 
Hadley  v.  Baocendale,  be  fairly  and  reasonably  considered  as 
arising  naturally  aud  according  to  the  usual  course  of  things  from 
the  breach,  and  also  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it.  The  plaintiff  is 
entitled  to  a  sum  of  1502.  per  acre  on  so  much  of  the  land  pur- 
chased by  him  from  the  Colonial  Investment  and  Agency  C!oy. 
Limited,  as  was  included  in  his  contract  with  the  defendant's 
testator. 

By  his  claim  he  claims  for  this  difference  on  the  entire  2a. 
3  rds.  24  per.  so  purchased  by  him  from  the  company.  But  in 
evidence  it  appears  that  a  small  portion  of  this  was  situate  in 
Goveniment  Portion  36,  and  not  in  Portion  33,  and  was  therefore 
not  included  in  his  contract  of  February  1875.  The  sum  of  435^., 
the  first  item  of  particulars  of  damage,  will  therefore  require  to 
be  reduced  by  the  sum  of  1502.  per  acre  on  the  area  not  included 
in  Portion  33.  This  sum  will  also  further  require  to  be  reduced 
according  to  the  terms  of  the  contract,  by  an  allowance  of  205. 
per  chain  for  the  line  of  fencing  utilised  by  the  plaintiff,  and  also 
by  the  cost  of  a  good  substantial  three  rail  fence  between  the 
railway  and  the  remaining  part  of  Portion  33,  unless  such  fence 
has  been  in  fact  erected  by  the  plaintiff.  Probably  the  parties 
can  agree  as  to  these  details.  If  not,  it  must  be  referred  into 
Chambers  for  inquiry. 

The  second  item  of  the  plaintiff's  particulars  of  damage  is  for 
the  same  difference  of  150?.  per  acre  upon  the  residue  of  the 
land  included  in  the  contract  of  Februs^ry  1875,  i.e.,  the  34  feet 
which  the  plaintiff  did  not  purchase.  The  contract  is  to  sell  a 
strip  of  land  for  the  purposes  of  a  line  of  railway  of  from  66  feet 
to  100  feet  in  width.  The  manifest  intention  of  the  contract 
{g)  9  Ex.  341;  23  L.J.  (Ex.)  179. 
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as  to  sell  so  much  and  so  much  only  as  was  necessary  for  the 
ilway.  The  plaintiff  has  told  us  that,  having  to  pay  2002.  an 
re  instead  of  602.  he  only  purchased  from  the  company  so 
acb  as  was  absolutely  necessary,  and  he  has  thus  put  his 
m  interpretation  on  the  contract  as  to  what  was  necessary, 
more  than  66  feet  had  been  necessary,  he  would  have  bought 
He  is  not  therefore  entitled  to  recover  damages  in  respect 
the  land  he  did  not  buy  and  may  never  buy. 
The  third  item  of  damage  is  for  the  costs  and  expenses 
mrred  by  the  breach.  That  is  not  the  expense  of  the  convej^- 
ce  which  the  plaintiff  would  have  had  to  pay  in  any  event, 
t  the  extra  expense  of  having  to  put  the  compulsory  powers  of 
I  Act  in  force  to  obtain  this  land.  Those  are  proved  at  152., 
d  to  that  the  plaintiff  is  entitled.  He  is  also  entitled  to  his 
sts  of  this  action. 

Solicitors  for  plaintiff;  Malleson,  England  da  Stewart, 

Solicitor  for  defendant :  Sims, 

A.  J.  A. 


RE  THE  NEW  IMPERIAL  TIN  MINING  COMPANY  LIMITED  and  In  re 
"THE  COMPANIES  STATUTE  1864." 

npanies  Statute  1864 —  Winding-up— Petition  by  corporation — Manager^s  affidavit. 

?he  Court  will  make  an  order  for  the  compulsory  winding>up  of  a  company 
ler  **  Tfie  Companies  Statute  1864'*  upon  the  petition  of  another  company  regis- 
id  under  that  statute,  veriJGied  by  the  affidavit  of  its  manager. 

Petition  by  one  company  for  the  compulsory  winding-up  of 
other  company. 

A.t  an  extraordinary  general  meeting,  held  on  the  26th  June 
84,  of  the  New  Imperial  Tin  Mining  Company  Limited,  a  com- 
Dy  incorporated  under  "TAe  Companies  Statute  1864"  (No.  190) 
d  having  its  registered  office  at  34Collins-streetWest,Melbourne, 
esolution  was  passed  that  it  had  been  proved  to  the  satisfac- 
n  of  the  company  that  it  was  unable  to  meet  its  liabilities,  and 
order  for  its  voluntary  winding-up  was  accordingly  then 
tained,  but  no  progress  whatever  was  made  in  that  winding-up. 
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1886  under  the    same  statute,  but    having  its  registered  office  in 

J~  Cameron-street,  Launceston,  Tasmania,  to  whom  the  above  oom- 

^■w  pany  at  the  time  of  its  voluntary  winding-up  was  indebted  in  & 

Mining  Coy.    sum  of  300!.,  now  presented  a  petition  under  the  statute  for  the 

•  "hb         compulsory  winding-up  of  thefirst-mentioned  company.  The  usual 

StatutbISW "  ^^^^  days'  affidavit  was  sworn  by  John  M'Kenzie,  the  manager 

and  one  of  the  principal  officers  of  the  petitioning  company.  The 

liquidators  under  the  voluntary  winding-up  had  been  served  with 

the  petition,  but  did  not  appear. 

Tapp,  for  the  petitioning  creditor — ^There  is  a  difficulty  in  this 
case  from  the  fact  that  there  is  no  express  provision  in  the 
statute  for  a  company  being  the  petitioner.  The  only  case 
in  which  provision  is  made  in  the  statute  for  a  com- 
pany swearing  an  affidavit,  is  schedule  7  sec.  4  (1  Vict 
Stats.  333),  which  provides  for  some  director  and  sec- 
retary, or  other  principal  officer  of  a  respondent  company 
swearing  the  affidavit  verifying  the  petition,  where  the 
petition  is  presented  by  the  company  itself  for  its  own 
winding-up.  But  it  is  submitted  that  there  is  nothing  to 
exclude  a  corporation  petitioning  for  the  winding-up  of 
another  company,  and  that  it  is  in  the  discretion  of  the  Court 
whether  it  will  accept  the  manager's  affidavit.  The  expression  in 
this  schedule  is  that  "  every  petition  "  for  the  winding-up  of  any 
company  by  the  Court,  or  subject  to  the  supervision  of  the  Court, 
shall  be  verified  by  affidavit ;  and  under  the  analogous  sections 
of  the  ''Insolvency  Statute  1865"  (No.  273),  sec.  16,  &c.,  where 
the  expression  is  "  every  petitioning  creditor,"  a  company  has 
been  held  entitled  to  petition  for  the  sequestration  of  an  estate : 
Re  Lecky  and  Re  Williamson  (a) ;  Exp,  Sneyds  (6).  [Webb,  J. 
There  is  a  case  of  Re  Calthrop  (c)  under  the  bankruptcy  law, 
which  goes  far  to  support  your  contention.]  Another  case  under 
the  Bankruptcy  law  is  Exp,  Collins,  re  Riclcett  (d).  In  Re  Cake- 
more  Causeway  Jkc,  Coy,  (e),  which  was  a  winding-up  under  the 

(a)  3  W.W.  &  a'B.,  I.  42.  (c)  L.R.,  3  Ch.  252;  37  L.  J.  (B.)  17. 

(b)  1  MoU.  at  p.  268.  {d)  De  Gex  Bank.  Cas.  381. 

(c)  28  W.R.  299. 
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/ompanies  Act,  an  application  for  leave  for  the  manager  to  make 
n  affidavit  verifying  the  petition  was  granted,  and  on  the 
athority  of  that  ease  it  is  laid  down  as  a  rule  in  Bucldey  on 
'ompaniea  (4th  ed.)  568,  that  leave  must  be  applied  for  to  do  so ; 
ut  it  is  submitted  that  that  is  not  necessary.  The  fact  that 
lere  is  a  voluntary  winding-up  already  in  existence  makes  no 
ifference  to  this  application  for  a  compulsory  winding-up :  Re 
Provincial  and  Suburban  Bank  (/). 

Webb,  J.  I  have  not  had  the  advantage  of  hearing  the  other 
de,  but  at  present  I  can  see  no  reason  why  I  should  not  make 
1  order  for  the  compulsory  winding-up  of  this  company,  on  the 
9tition  of  another  company,  verified  by  the  affidavit  of  its 
lanager.  The  case  of  Be  Calthrop  (g)  seems  to  me  an  authority 
tactly  in  point,  and  I  therefore  make  the  order. 

Solicitors :  Lynch  Js  M'Donald. 

A.  J.  A. 

(/)  Ante  Vol.  v.,  Eq.  159.  {g)  L.R.,  3  Ch.  252;  37  L.J.  (B.)  17. 


I  THE  MUTUAL  LIVE  STOCK  FINANCIAL  AND  AGENCY  COMPANY 

LIMITED. 

mpanicM  Statute  1864 — Voluntary  winding-up^Petition  for  compulsory 
winding-up — Order  for  winding-up  under  supervision— Bemoval  of  liquidator 
—Grounds  of  removal — **  On  due  cause  shown" 

On  a  petition  fot  the  compulsory  winding-up  of  a  company  under  "  The  Com- 
Mtes  Statute  1864,"  the  Court  has  power  to  make  an  order  for  continuing 
ider  the  supervision  of  the  Court  a  voluntary  winding-up  already  com- 
enced. 

The  words  "on  due  cause  shown/'  in  sec.  124,  do  not  limit  the  power  of 
anoval  of  a  liquidator  to  cases  of  impropriety  of  conduct  on  the  part  of  the 
luidator,  but  cover  cases  in  which  in  the  interest  of  creditors,  shareholders,  or 
'Qtributories,  it  is  desirable  that  he  should  be  removed  and  another  appointed  in 
8  place, — as  that  he  is  a  debtor  to  the  company  or  has  a  claim  against  it. 

Petition  for  the  compulsory  winding-up  of  the  Mutual  Live 
'fcock,  Financial,  and  Agency  Company  Limited,  on  the  petition 
f  Patrick  Hickey  Baldwin. 
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The  company  was  incorporated  under  "  The  Companies  SlaiiiJU 
1864"  (No.  190),  in  1885,  to  act  as  stock  and  station  agents,  &c., 
with  a  nominal  capital  of  100,000  shares  of  11,  each,  of  which 
12,911  shares  were  issued.  In  July  1886  the  company  received 
992.  as  agent  for  the  petitioner,  who  recovered  judgment  against 
the  company  for  that  sum,  and  a  writ  of  Jl.  fa.  issued  thereon 
was  on  the  7th  October  returned  unsatisfied,  and  the  judg- 
ment being  still  unsatisfied,  this  petition  was  presented  for  the 
compulsory  winding-up  of  the  company.  An  affidavit  was  filed 
against  the  petition,  sworn  by  Francis  Tunmer,  the  liquidator  of 
the  company  under  a  voluntary  winding-up  already  commenced. 
He  stated  that,  at  an  extraordinary  general  meeting  of  the 
company  held  at  the  office  of  the  company,  29  Queen-street,  on 
the  22nd  September  1886,  a  resolution  was  passed  that  the  com- 
pany should  be  wound  up  voluntarily,  in  accordance  with  the 
provisions  of  the  statute  ;  and  at  a  subsequent  general  meeting, 
held  on  12th  October  1886,  that  resolution  was  duly  confirmed, 
and  the  deponent  was  appointed  liquidator. 


Goldsmith,  for  the  petitioner — All  parties  are  willing  to  con- 
sent to  an  order  that  the  voluntary  winding-up  should  be  con- 
tinued under  the  supervision  of  the  Court;  and  the  Court  has 
power,  under  sec.  130  of  the  statute,  to  continue  a  voluntary 
winding-up  under  supervision.  The  Court  leans  towards  a 
winding-up  under  supervision :  Buckley  on  Companies  (2nd  ed.), 
279,  citing  Re  Owens  Patent  Wheel  <kc.  Company  (a),  [Webb,  J. 
In  that  case  there  were  several  petitions,  some  praying  for  a 
compulsory  winding  up,  some  for  winding  up  under  supervision. 
In  this  case  the  question  is  whether  I  can  under  a  petition  for 
compulsory  winding  up,  make  an  order  for  winding  up  under 
supervision,  when  I  have  no  petition  on  which  to  base  it.  If 
you  had  advertised  a  petition  for  winding  up  under  supervision, 
there  might  have  been  opposition  by  a  creditor.]  If  it  be  neces- 
sary, I  will  ask  the  Court  to  amend  the  petition,  which  it  has 
power  to  do.  Where  a  petition  was  in  the  alternative  for  a 
compulsory  winding  up,  or  a  winding  up  under  supervision, 
Molesworth,  J.,  dismissed  it  with  costs.  In  re  Provincial  and 
(a)  29L.T.  (N.S.)672. 
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ihurban  Bank  (6).  [Webb,  J.  That  shows  it  is  necessary  to 
k  for  exactly  what  you  want.]  The  present  petition  asks  in  the 
bemative  for  such  other  order  as  to  the  Court  may  seem  just. 

Topp,  for  F.  Tunmer,  the  liquidator  under  the  voluntary 
nding  up — The  Court  has  power  to  amend  the  petition  in  even 
ry  important  respects :  Buckley  on  Companies  (2nd  ed.),  193 
d  206.  A  compulsory  winding-up  is  greater  than  a  winding-up 
ider  supervision,  and  the  prayer  for  the  greater  includes  a  prayer 
:  the  less. 

H.  S.  Cole,  for  three  creditors,  also  consented.  The  Court  has 
wev  to  amend  under  sec.  8,  sub.  sec.  (7)  of  the  Judicature  Act, 
lich  is  practically  unlimited. 

Goldsmith — If  the  Court  does  not  see  its  way  to  make  the 

ler,  I  ask  for  a  postponement  for  a  week  in  order  to  file  a  new 

bition. 

Cur.  adv.  vult 

Webb,  J.  I  have  considered  the  point,  and  am  prepared  to 
ike  the  order  for  continuing  the  voluntary  winding-up  subject 
the  supervision  of  the  Court. 


An  application  was  now  made  by  J.  B.  Merry,  and  six  other 
Eireholders  and  contributories,  for  the  removal  of  Francis 
inmer,  the  liquidator  of  the  company,  and  for  the  appointment 
Andrew  Gilmour,  of  Elizabeth-street,  Melbourne,  in  his  stead, 
lere  were  various  grounds  for  removal  set  out  in  the 
idavits,  two  of  which  were  as  follow: — First,  on  the 
ound  of  Tunmer  s  misconduct  and  mismanagement 
discounting  certain  promissory  notes  given  by  the  directors 
order  to  meet  the  bank  overdraft  and  other  liabilities  of  the 
mpany.  An  affidavit  was  made  by  A.  D.  Hunter,  a  director  of 
e  company,  to  the  effect  that  shortly  after  the  company  started, 
inmer  told  him  that  the  company  had  sold  certain  stock  at  a 
onth's  credit,  but  it  was  necessary  to  send  to  the  owners  of  the 

(6)  Ante\o\.  VL,  E.  145. 
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stock  the  amount  of  the  purchase  money  with  the  account  sales, 
and  the  bank  required  a  guarantee  from  the  directors  for 
advances.  He  and  the  other  directors  signed  a  guarantee  for 
3500Z.  He  subsequently,  with  the  other  directors,  signed  six 
promissory  notes  for  920Z.  each,  Tunmer  stating  that  out  of  the 
l)roceeds  of  the  notes  the  overdraft  would  be  reduced.  After  the 
company  had  ceased  operations,  he  heard  that  Tunmer  was  trying 
to  discount  the  notes  at  20  per  cent,  discount.  He  then  warned 
Tunmer  not  to  discount  the  notes,  but  Tunmer  said  he  had  got 
the  notes,  and  wanted  the  money,  and  would  do  as  he  pleased. 
The  notes  were  afterwards  discounted.  Another  ground  stated 
for  the  removal  of  Mr.  Tunmer  was  that  he  was  the  holder  of  the 
largest  number  of  contributing  shares.  Tunmer  made  an  affidavit 
denying  in  general  terms  that  he  owed  any  money  to  the 
company  for  calls. 


Dr.  Madden,  in  support  of  the  application — If  the  promissory 
notes  have  not  been  applied  to  the  purposes  of  the  company,  then 
Tunmer  has  been  guilty  of  a  breach  of  trust,  for  he  admits  they 
were  for  its  purposes.  If  the  company  got  the  benefit  of  them 
then  Tunmer  as  their  endorser,  has  a  claim  against  the  company, 
and  as  liquidator  would  have  to  decide  whether  he  should  be  paid 
or  not.  That  alone  would  be  sufficient  ground  under  sec.  124«  of 
"The  Companies  Statute  1864"  (No.  190)  for  removing  him. 
But  it  is  stated  on  the  affidavit**  that  he  is  also  a  debtor  of  the 
company  for  unpaid  calls,  and  although  he  denies  it  generally,  he 
does  not  state  when  he  paid  them ;  it  might  have  been  subse- 
(juently  to  the  swearing  of  the  affidavit  alleging  that  they  were 
unpaid.  The  Court  has  power  under  the  Act  to  remove  a  liqui- 
<lator  appointed  under  a  voluntary  winding-up  continued  under 
its  supervision :  Re  Old  Wheal  Neptune  Mining  Coy.  (c);  ife 
United  Merthyr  Collieries  Coy,  (cZ).  To  satisfy  the  words  "on 
due  cause  shown,"  in  sec.  124,  it  is  not  necessary  to  prove  against 
the  liquidator  anything  amounting  to  misconduct  or  personal 
unfitness;  if  the  Court  on  the  whole  circumstances  thinks  it 
desirable  to  remove  the  liquidator,  it  may  do  so:  Bv/Mey  a» 
Companies  (4th  Ed.),  294-5;  Re  Marseilles  Extension  <fec.  Coy.  (6); 

(c)  2  De  G.  J.  &  S.  348.  {d)  16  L.T.  170.  (c)  L.R.,  4  Eq.  692. 
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Be  British  Nation  Assurance  Society,  exp.  Henderson  (/) ;  Re 
Sir  John  Moore  Coy.  (g). 

Ooldsmith  and  Topp,  for  the  liquidator — The  creditors,  knowing 
Tiinmer  was  liquidator,  consented  to  the  voluntary  winding-up 
being  continued  under  the  supervision  of  the  Court.  The  majority 
of  the  directors  and  those  liable  with  him  on  the  promissory  notes 
also  support  his  appointment.  There  is  no  reason  given  for 
appointing  Mr.  Gilmour  liquidator,  and  nothing  to  show  his  fitness 
for  the  position.  There  is  no  suggestion  of  any  misconduct  on 
Tunmer's  part,  and  it  is  submitted  that  there  is  no  reason  shown 
why  he  should  be  removed.  Every  reason  now  in  existence  was 
in  existence  before  he  was  appointed  liquidator.  If  the  Court 
should  see  fit,  it  may  appoint  another  liquidator  to  act  in  conjunc- 
tion with  Tunmer,  though  it  is  submitted  that  it  is  unnecessary. 
The  Court  has  absolute  control  over  the  liquidator,  and  can 
direct  him  to  do  or  to  abstain  from  doing  any  act,  if  it  think 
proper.  The  Court  will  pay  more  attention  to  the  wishes  of 
creditors,  none  of  whom  desire  Tunmer  s  removal,  than  to  those 
of  shareholders.  There  must  be  some  interpretation  given  to  the 
words  "  on  due  cause  shown"  in  sec.  124,  such  as  that  the  liqui- 
dator sought  to  be  removed  is  unfit  for  the  position  :  Re  Sir  John 
Moore  Coy.  All  the  acts  alleged  are  mere  errors  of  judgment 
at  the  most. 
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Webb,  J.  This  is  an  application  for  the  removal  of  Mr. 
Timmer  as  liquidator  of  this  company,  and  for  the  appointment 
of  another  gentleman  in  his  place.  Various  reasons  are  assigned 
why  the  gentleman  in  question  should  be  removed.  Sec.  124  of 
"2%e  Companies  Statute  1864"  (No.  190)  provides  that  "the 
Court  may  also,  on  due  cause  shown,  remove  any  liquidator  and 
appoint  another  liquidator  to  act  in  the  matter  of  a  voluntary 
winding-up."  I  quite  assent  to  the  proposition  laid  down  in 
some  of  the  authorities  that  the  words,  "  due  cause  shown,"  must 
have  some  meaning  given  to  them,  but  I  do  not  think  that  they 
limit  the  power  of  removal  of  a  liquidator  to  cases  of  impropriety 
of  conduct  on  the  part  of  the  person  acting  as  liquidator.    There 


(/)  L.R.,  14  Eq.  492. 


(17)  12  Ch.  D.  325. 
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may  be  cases  in  which,  in  the  interest  of  creditors,  or  shareholders, 
or  contrihutories,  it  may  be  desirable  that  a  liquidator  should  be 
removed  and  another  appointed  in  his  place. 

Without  casting  the  slightest  aspersion  on  his  character — ^with- 
out going  into  all  the  reasons  urged  for  removing  Mr.  Tunmer, 
there  are  two  which  seem  to  me  most  cogent  In  the  first 
place,  there  is  an  affidavit  that  Mr.  Tunmer  is  a  debtor  to  the 
company  for  a  large  amount  for  calls.  He  denies  that  in  the 
most  general  language.  The  last  call  was  made  in  August  last, 
but  the  liquidator  does  not  state  when  he  paid  it.  His  position 
in  relation  to  that  call  either  is  that  he  is  a  debtor  to  the  company 
in  respect  of  it,  and  therefore  not  a  fit  person  to  be  liquidator,  as 
established  by  several  cases,  or  he  is  in  the  position  of  disputing 
his  liability  to  pay  the  call,  and,  as  liquidator,  would  not  be  a  fit 
person  to  decide  whether  he  should  pay  the  call  or  not. 

But  a  more  important  reason  is  that  he  has  obtained  from  the 
directors  six  promissory  notes  for  920Z.  each,  of  which  he  was 
payee ;  and  appears  to  have  discounted  them,  no  matter  whether 
at  a  high  or  a  low  percentage.  He  alleges  that  he  applied  400W. 
of  the  money  produced  by  their  being  discounted  to  the  pur- 
poses of  the  company.  It  may  be  that  the  transaction  was 
perfectly  right.  If  these  were  advances  to  the  company  by  the 
directors,  then  the  directors  as  makers,  and  Tunmer  as  endorser 
of  the  notes,  have  a  claim  against  the  company  for  the  amount 
advanced.  It  is  material  to  investigate  the  transaction  in  order 
to  ascertain  whether  the  company  got  the  whole  of  the  nett  pro- 
ceeds ;  and  also  most  material  to  ascertain  at  what  rate  they  could 
have  been  discounted,  and  whether  the  directors  of  the  company 
and  Tunmer  did  the  best  they  could  for  the  company ;  and  thb 
investigation  should  not  be  left  in  the  hands  of  Tunmer. 

There  is  still  greater  uncertainty  as  to  the  transaction  with 
Mr.  George.  Nicholson  is  said  to  have  been  a  holder  for 
value  of  one  of  these  notes  which  he  discounted  with  George, 
but  it  is  not  said  how  much  he  gave  for  the  note;  if  he  was 
a  holder  for  value  it  must  be  because  he  purchased  it,  and 
it  is  utterly  immaterial  whether  he  afterwards  discounted  it  at 
25  per  cent,  or  any  other  rate.  The  material  point  is  what  did 
he  as  holder  for  value  give  for  it.     All  these  are  matters  that 
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require  investigation,  and  render  it  advisable  to  remove  Mr. 
Tunmer  and  appoint  another  liquidator.  Without  casting  the 
slightest  aspersion  on  him,  I  shall  make  an  order  for  his  removal 
as  liquidator,  and  I  am  prepared  either  now  to  appoint  the  official 
liquidator  next  in  rotation  on  the  list,  or  on  a  future  occasion  to 
hear  a  substantive  motion  for  the  appointment  of  Mr.  Gilmour  or 
some  other  person  as  liquidator. 

Aa  to  costs,  there  is  not  such  impropriety  on  the  part  of  Mr. 
Tamner,  that  I  should  make  him  pay  the  costs.  The  costs  of 
both  sides  should  come  out  of  the  estate. 


WEBB,  J 
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Solicitors  for  the  application :  Madden  &  Butier. 
Solicitor  for  liquidator :  C,  if.  Watson. 


A.  J.  A. 


GLEESON  V.  GLEESON. 

Will— Vested  legacy — Qift  to  infant^  followed  by  direction  to  pay  on  coming  of 
age — Maintenance — Interest — Qift  to  wife  of  residence  and  occupation  of 
a  dwelling-house,  and  use  of  furniture  for  life — Bight  to  take  rent  and  interest 
upon  proceeds  thereof  respectively. 

Where  a  legacy  b  in  the  form  of  a  gift  in  the  first  instancei  foUowed  by  a  direc- 
tion to  pay  at  the  age  of  twenty-one,  it  is  a  vested  legacy. 

In  the  case  of  a  legacy  by  a  father,  or  person  standing  in  loco  parentis  to  an 
iafant  legatee,  where  the  time  of  payment  is  postponed  until  his  coming  of  age,  and 
there  is  no  provision  made  for  his  maintenance,  the  Court  will  declare  that 
interest  is  payable  on  the  legacy  from  the  death  of  the  testator  so  as  to  afford  a 
provision  for  his  maintenance. 

Where  a  testator,  after  giving  a  legacy  to  his  son,  payable  on  his  attaining  twenty 
one,  provided  that  his  wife' might  "during  her  life,  reside  and  occupy"  either  of  two 
dwelling-houses,  with  all  the  furniture,  plate,  and  linen  therein  '*  for  her  mainten- 
ance, and  the  maintenance  and  education"  of  her  two  daughters  and  her  son,  until 
the  latter  should  attain  the  age  of  twenty-one,  said  made  no  other  provision  for  the 
son's  maintenance,  nor  inserted  any  penal  clause  that  his  wife  should  lose  the  benefit 
of  her  legacy  if  she  ceased  to  reside  in  or  occupy  the  dweUing-house,  or  to  use  the 
furniture,  such  provision  was  held  not  to  exclude  the  son  from  the  allowance  of 
interest  upon  his  legacy  from  the  testator's  death,  as  a  provision  for  his  mainten- 
ance; and  the  widow  was  held  entitled,  instead  of  residing  in  or  occupying  either 
dwelling-house,  to  its  fair  annual  value,  and  to  interest  upon  the  proceeds  of  a  sale 
of  the  furniture,  plate,  and  linen  therein  for  life. 

Originating  summons  referred  to  Court. 
Patrick  Gleeson  died  on  17th  June  1885.    His  Will,  dated 
15th  September  1883,  gave  to  his  son  Stanley  properties  called 
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Tara  and  Codrington,  subject  to  the  proviaions  thereinafter  made 
for  the  testator's  son  Patrick,  and  for  his  wife  Anne,  with  a  gift 
over  to  Patrick  in  the  event  of  Stanley  dying  without  issue;  to 
his  son  Leonard  John  a  portion  of  Qlen  Gleeson,  subject  to  the 
same  provisions,  and  with  a  similar  gift  over  to  Patrick ;  to  his 
son  Edward  the  other  portion  of  Glen  Gleeson,  subject  to  the 
same  provisions^  and  with  a  similar  gift  over,  and  contained  the 
following  provisions  (among  others) : — 

"  I  give  and  bequeath  to  my  son  Patrick  Gleeson  the  sum  of  3000/.,  which  sum 
is  to  be  paid  in  equal  sums  of  10002.  each  by  my  said  sons  Stanley  Gleeson,  Leonard 
John  Gleeson,  and  Edmond  Gleeson,  when  the  said  Patrick  Gleeson  attains  the  age 
of  twenty-one  years,  which  said  sum  of  3000/.  is  to  be  invested  by  my  said  execn- 
tors  for  the  benefit  of  my  said  son  Patrick  in  freehold  securities  or  Government 
debentures,  or  in  whatever  way  my  said  executors  may  think  best  for  the  benefit 
of  my  said  son  Patrick  ;  but  if  my  said  son  Patrick  shaU  become  entitled  by  death 
or  otherwise  to  any  of  Ms  brothers'  or  stepbrothers'  share  or  shares  as  hereinbefore 
mentioned,  then  I  declare  that  he  shall  not  be  entitled  to  receive  the  said  sum  of 
3000/.  hereinbefore  directed  to  be  paid  to  him  by  his  brothers." 

'*I  give  and  bequeath  to  my  wife  Anne  Gleeson  the  sum  of  300/.  per  annnm, 
which  is  to  be  paid  quarterly  by  my  said  three  sons,  Stanley,  Leonard  Jolui> 
and  Edmond  Gleeson.  I  declare  that  the  said  sum  of  300/.  per  a^nnnm  shi^  be  a 
rent  charge  upon  all  my  said  freehold  lands  hereby  devised.  And  I  declare  that 
my  said  wife  can  during  her  life  reside  in  and  occupy  the  dwellinghouse  either  at 
Tara  or  Glen  Gleeson,  with  all  the  furniture,  plate,  and  linen  therein  for  her 
maintenance  and  the  maintenance  and  education  of  her  two  daughters  and  her 
son,  Patrick  Gleeson,  until  the  latter  shall  attain  twenty-one,  or  shall  enter  into 
some  trade,  profession,  or  calling." 

The  testator  left  a  widow,  Anne  Gleeson,  two  adult  childmi, 
Denis  Cornelius  Gleeson  and  Mary  Ann  O'Bryan  by  a  former 
marriage,  and  four  sons,  Stanley,  Leonard  John,  Edmond  and 
Patrick,  and  two  daughters,  Maiy  Josephine  and  ElizabeU), 
infants  of  the  ages  of  17,  16, 16,  5, 11,  and  8  years  respectively. 
The  testator's  widow,  Anne  Gleeson,  and  his  son  Patrick  were 
unable  through  ill-health  to  reside  at  Tara  or  Glen  Gleeson 
without  injury  to  their  health,  and  she  had  gone  to  live  at  Eden, 
New  South  Wales,  with  Patrick  and  her  two  daughters,  and  had 
thereby  incurred  various  additional  expenses,  and  the  executors 
of  the  Will  had  made  no  payments  to  her  for  her  children*s  main- 
tenance. The  furniture,  &c.,  in  Tara  and  Glen  Gleeson  had  been 
sold  by  the  executors,  in  consequence  of  Mrs.  Gleeson  being  unaMe 
to  reside  there,  and  the  proceeds,  5S0L,  were  held  by  them  on  the 
trusts  of  the  Will.    The  residuary  estate  apart  from  thatwa3 
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about  2501.    The  present  summons  was  taken  out  by  Patrick  and  webb.  j. 
his  two  sisters  against  the  executors  of  the  Will,  the  three  sons  is86 

Stanley,  Leonard  John,  and  Edmond,  and  the  widow,  to  obtain  Glebson 
the  determination  of  the  Court  as  to  the  following  questions: —  *'• 

"(1.)  What  is  the  proper  constrnction  and  the  effect  of  the  hequest  in  the  said 
Will  of  the  legacy  or  sum  of  30002.  to  the  plaintiff  Patrick  Gleeson,  and  in 
particular  whether  any  and  what  interest  is  payahle  to  the  said  Patrick  Gleeson 
upon  such  snm  before  he  attains  the  age  of  twenty-one  years  ?  (2. )  What  is  the 
daty  of  the  defendants  executors  and  trustees  as  to  making  provision  for  payment 
of  the  said  legacy  ?  (3. )  What  are  the  obligations  on  the  defendants  Stanley 
Gleeson,  Leonard  John  Gleeson  and  Edmond  Gleeson  respectively,  with  regard  to 
the  payment  of  the  sums  of  1000/.  by  the  said  Will  directed  to  be  paid  by  each  of 
them  towards  the  said  legacy?  (4.)  Whether  under  the  events  which  have 
happened,  the  defendant  Anne  Gleeson  is  entitled  to  any  and  what  additional 
payments  and  out  of  what  portion  of  the  testator's  estate  in  respect  of  her  right 
under  the  said  Will  to  occupy  the  dwellinghouse,  with  all  the  furniture,  plate  and 
linen  therein  either  at  Tara  or  Glen  Gleeson  ?" 

Weigall  for  the  plaintiffs — The  bequest  to  Patrick  is  vested  as 
from  the  death  of  the  testator — the  time  of  payment  only  is 
postponed;  the  gift  is  not  in  the  direction  to  pay,  but  it  is  a  gift 
followed  by  a  direction  to  pay:  1  Jarm.  on  Wills  (4th  ed.)  837, 
(iting  Harvey  v.  Harvey  (a).  But  whether  the  bequest  is  vested 
or  contingent,  it  is  submitted  that  Patrick  is  entitled  to  interest 
thereon  as  from  the  testator's  death.  The  rule  is  that  if  a  sum 
of  money  be  bequeathed  to  an  infant  by  a  father  or  person 
standing  in  loco  parentis,  the  sum  is  considered  as  bearing 
interest  from  the  testator's  death,  in  order  that  provision  may  be 
made  for  his  maintenance,  and  that  whether  the  bequest  is  vested 
or  contingent:  2  Wms.  on  Ettors.  (7th  ed.)  1428;  Donovan  v. 
N^eedham  (6) ;  Harvey  v.  Harvey  (a).  The  only  argument  that 
can  bo  advanced  against  Patrick's  claim  in  this  case  is  that  his 
nuiintenance  is  provided  in  another  way  by  the  permission  to 
reside  in  one  of  the  two  dwelling-houses,  and  the  right  to  use  the 
furniture  therein  given  by  the  Will  to  the  widow  for  her  main- 
tenance and  that  of  Patrick  and  her  two  daughters.  But  that 
provision  is  personal  to  Mrs.  Gleeson.  It  is  submitted  that  Tara 
ftnd  Glen  Gleeson  and  Oodrington  are  chargeable  with  the  3000^. 
ftnd  interest  at  6  per  cent,  from  the  testator's  death. 

(a)  2  P.  Wms.  21.  (5)  0  Beav.  164;  15  L.J.  (Ch.)  103. 
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E.  8.  Cole,  for  ihe  infant  defendants — It  is  submitted  that 
there  is  a  provision  for  Patrick's  maintenance  provided  by  the 
Will,  not  attached  to  the  right  to  reside  in  the  dwelling-houses, 
but  to  the  SOOl,  annuity  given  to  the  widow.  When  a  person  is 
given  a  right  to  reside  in  a  dwelling-house,  it  is  forfeited  if  he 
does  not  reside  there :  FiUingham  v.  Bromley  (c). 

Neighbour  for  the  trustees. 

Agg  for  the  defendant  Mrs.  Gleeson — It  is  submitted  that 
Mrs.  Gleeson  is  entitled  to  be  recouped  for  her  loss  of  the 
dwelling-house,  through  her  inability  and  that  of  Patrick  to 
reside  in  that  part  of  the  country.  A  right  to  use  and  occupy  a 
dwelling-house  passes  an  estate  in  the  property,  and  consequently 
the  right  to  let  ifc :  1  Jarm,  on  Wills  (4th  ed.)  798 ;  Mannox  v. 
Oreener  (d) ;  Babbeth  v.  Squire  (e).  The  only  exception  is  where 
there  is  a  penal  clause  in  the  Will  if  the  person  should  not  reside 
in  the  dwelling-house,  as  in  the  case  cited  for  the  infant  defend- 
ants :  FiUingham  v.  Bromley.  In  that  case  the  Lord  Chancellor 
draws  a  distinction  between  occupation  and  residence,  a  gift  of 
the  former  not  requiring  personal  residence.  The  collocation  of 
the  sentences  of  the  present  Will  prevents  the  provision  for  the 
maintenance  of  Patrick  and  the  two  daughters,  applying  to  ihe 
widow's  annuity ;  it  applies  to  the  right  of  residence  and  use  of 
the  furniture.  The  gift  is  in  aid  of  their  maintenance— the 
daughters  are,  under  the  Will,  to  be  allowed  the  income  of  their 
bequests. 

Webb,  J.  In  this  case,  several  questions  arise  upon  the  con- 
struction of  the  Will  of  Patrick  Gleeson  deceased,  the  main  one 
being  as  to  the  interest  which  his  son  Patrick  takes  in  a  legacy 
of  30002.  bequeathed  to  him  charged  on  certain  real  estate 
devised  to  three  other  sons  of  the  testator.  That  legacy  is  not 
payable  till  Patrick  attains  twenty-one  years  of  age,  but  it  is 
a.  vested  legacy^  The  gift  is  not  contained  in  the  direction  to 
pay,  but  is  absolute  in  the  first  place,  followed  by  a  direction 

(c)  1  Turn.  &  Russ.  at  p.  536.  {d)  L.R.,  14  Eq.  456. 

(«)  19  Beav.  70 ;  24  L.  J.  (Ch.)  203. 
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to  pay  when  Patrick  shall  attain  twenty-one.     That  constitutes       wkbb,  j. 
a  vested  legacy. 

The  next  question  is  whether  Patrick  is  entitled  to  interest  on 
that  legacy  prior  to  the  time  of  payment.     Ordinarily  where 
payment  of  a  legacy  is  postponed,  the  legatee  is  not  entitled  to 
interest  until  the  time  of  payment  arrives.    But,  in  the  case  of  a 
legacy  given  by  a  father  or  other  person  standing  in  loco  parentis 
to  the  legatee,  the  Court  will,  if  no  other  provision  for  mainten- 
ance is  made  by  the  Will,  declare  that  interest  is  payable  upon 
that  legacy  so  as  to  afford  a  maintenance  for  the  infant.     In  this 
case  the  Will  contains  this  provision:  [His  Honour  here  read 
the  hequeat  to  Anne  Oleeson,  set  out  a^ove.]    I  am  asked  to  say 
that  that  provision  &s  to  maintenance  is  to  be  carried  back  to  the 
original  bequest  of  3002.  per  annum ;  but  the  Will  is  so  framed 
that  I  am  not  justified  in  doing  that.     In  my  opinion  the  words 
"  for  her  maintenance,  &c.,"  mean  in  aid  of  her  maintenance,  &c., 
and,  adopting  that  view,  I  do  not  find  that  any  provision  is  made 
in  the  Will  for  the  maintenance  of  Patrick  which  would  prevent 
the  operation  of  the  exception  to  the  general  rule.     Therefore, 
the  legacy  of  3000^.  being  to  a  son  of  the  t.estator,  and  there 
being  substantially  no  provision  for  his  maintenance,  I  am  follow- 
ing the  cases  and  within  the  authorities  in  determining  that 
he  is  entitled  to  maintenance  out  of  the  income  of  the  3000Z.  and 
is  therefore  entitled  to  interest  upon  that  sum  until  the  time  for 
payment  of  the  corpus  amves. 

The  next  question  is — "  What  is  the  duty  of  the  defendant 
executors  and  trustees  as  to  making  provision  for  payment  of  the 
said  legacy  f  The  legacy  is  given  to  Patrick,  payable  on  his 
attaining  twenty-one,  and  is  expressly  charged  by  the  Will  on 
the  real  estate.  These  gentlemen,  though  called  trustees,  are, 
in  fact,  executors  only ;  and,  as  far  as  I  can  see,  have  no  duty 
whatever  in  connection  with  the  payment  of  the  legacy  out  of 
the  real  estate  on  which  it  is  charged. 

The  next  question  is — "  What  are  the  obligations  on  the  de- 
fendants Stanley  Qleeson,  Leonard  John  Gleeson  and  Edmond 
Gleeson,  respectively,  with  regard  to  the  payment  of  the  sums  of 
10002.  by  the  said  Will  directed  to  be  paid  by  each  of  them  to- 
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wards  the  said  legacy."  Their  obligations  are  to  pay  1000^  each 
to  Patrick  when  he  attains  twenty-one,  and  in  the  mean- 
time to  pay  interest  at  the  Court  rate  of  6  per  cent,  upon  that 
sum  from  the  death  of  the  testator,  that  being  the  period  from 
which  interest  starts  in  these  exceptional  cases,  where,  in  the 
ordinary  sense,  the  legacy  does  not  carry  interest,  but  where  the 
Court  gives  it  by  way  of  maintenance. 

The  next  question  is — *'  Whether,  under  the  events  which  have 
happened,  the  defendant  Anne  Gleeson  is  entitled  to  any  and 
what  additional  payments,  and  out  of  what  portion  of  the  tes- 
tator's estate,  in  respect  of  het  right  under  the  said  Will  to 
occupy  the  dwelling-house  with  all  the  furniture,  plate,  and 
linen,  therein,  either  at  Tara  or  Glen  Gleeson."  The  Will  gives 
her  permission  to  reside  in  and  occupy  the  dwelling-house 
either  at  Tara  or  Glen  Gleeson,  with  all  the  furniture, 
plate,  or  linen  therein;  but  there  is  no  injunction  on  her  to 
occupy  it,  and  there  is  no  penalty  imposed  for  not  occupying 
it.  It  appears  by  the  affidavits  in  this  case  that  it  is 
more  advantageous  to  the  estate  that  she  should  not  oc- 
cupy it,  but  that  the  dwelling-house  should  be  let  with  the 
lands  to  which  it  is  attached.  I  think  it  is  for  the  benefit  of  the 
estate  that  she  has  consented  to  the  dwelling-house  being  let  with 
the  rest  of  the  estate.  It  is  stated  on  the  affidavits  that  a  larger 
rent  has  been  obtained  for  the  land  let  with  the  dwelling-house 
apart  from  the  rent  for  the  dwelling-house  itself,  than  would  have 
been  obtained  for  that  land  let  without  the  dwelling-house, 
i,e,,  that  the  increased  rental  thereby  obtained  is  more  than 
the  value  of  the  rental  of  the  dwelling-house  alone.  Under 
the  circumstances,  the  widow  is  entitled  to  whatever  is  the  fair 
value  of  the  house  without  the  land,  i,e.,  whatever  the  house 
would  let  for  without  the  land.  She  cannot  be  allowed  the  value 
of  both  dwelling-houses,  but  munt  elect  which  she  will  take.  She 
is  entitled  only  to  be  allowed  out  of  the  estate  what  that  house 
without  the  land  could  reasonably  be  let  for,  and  the  estate  will 
retain  the  incidental  advantage  arising  from  its  being  let  with  the 
land.  As  to  the  furniture — she  is  not  entitled  to  the  use  of  the 
furniture  in  both  houses,  but  in  one  only.     Having  elected  which 
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ouse  she  chooses,  she  will,  in  lieu  of  the  use  of  that  furniture,  I 
atitled  to  interest  upon  the  money  arising  from  its  sale. 

Solicitor  for  plaintiffs:  Abbott 

Solicitor  for  infant  defendants :  Eales. 

Solicitors  for  the  trustees,  defendants  :  Bolger  &  Miller, 

Solicitor  for  the  defendant  Mrs.  Gleeson :  Hughes. 

A.  J.  A. 


ALLEN  AND  Another  v,  EDMONDS  and  Others. 

/«  Assurance  Companies  Act  1873,  s,  S*! — Power  of  disposition  of  policy  ofinsm 
anu — Exemption  from  debts  of  oMured — Marshalling  oMtts  in  favour  < 
creditors — Devise  oj  real  estate  in  general  terms,  not  a  specific  devise— Ahateme 
of  legacies  —  Priority  of  executor* s  legacy  —  Administration  by  originaiii 
summons — Costs — **  Testamentary  expenses,*' 

Under  sec.  37  of  *'The  Life  Assurance  Companies  Act  1873"  the  assured  ma 
ipose  of  his  policy  of  insurance  either  during  his  life  or  by  Will,  and  such  polic 
)  the  amount  of  lOOOZ.)  is  not  liable  to  the  debts  of  the  assured  unless  made  i 
hisWm, 

Where  a  testatrix  possessed  of  a  policy  on  her  own  life  by  statute  rendered  n< 

ailable   for  payment  of   her  debts,  directed  her  funeral  and  testamentai 

penses  to  be  paid  out  of  her  estate,  and  her  estate  independently  of  the  polic 

oney  was  insufficient  for  payment  of  her  debts : — Held,  that  the  creditors  wei 

titled  to  have  the  assets  marshalled,  and  the  funeral  and  testamentary  expense 

id  oat  of  the  policy  money. 

The  costs  of  an  originating  summons  for  administration  of  the  estate  sj 

eluded  in  the  words  "  testamentary  expenses." 

A  devise  of  real  estate  in  general  terms  is  not,  since  "  T?te  Wills  Statute  1864] 

specific  devise. 

The  general  rule  as  to  abatement  of  legacies  stated. 

Upon  a  question  of  abatement,  a  legacy  to  an  executor  in  consideration  of  h 

oable,  is  entitled  to  a  preference  over  other  general  legacies. 

Originating  Summons. 

This  was  an  originating  summons  taken  out  under  Order  LV 
3  (g),  to  obtain  the  opinion  of  the  Court  upon  a  question  aris 
ig  in  the  administration  of  the  estate  of  Amelia  Bell  Edmondi 
he  summons  was  brought  before  Webb,  J.,  in  Chambers,  an< 
as  by  him  adjourned  into  Court.  The  facts  of  the  case  are  full; 
it  out  in  the  judgment 

Movie  for  the  plaintiffs  the  executors. 
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MoiTiaon  for  the  defendant  F.  W.  Edmonds,  the  assignee  of  the 
huslmnd  of  the  testatrix,  and  for  Anne  Edmonds. 

Neighbour  for  one  of  the  specific  legatees. 

Hayes  for  the  creditors. 

Cur.  adv.  wM. 

Webb,    J.     Mrs.    Amelia    Bell    Edmonds,    then    a    married 
woman,    on   25th    July    1879,  effected    a    policy   of    insurance 
on    her    life    with     the    Australasian    Temperance    Assurance 
Society  for  SOOl.     This  policy  is  not  expressed  on  its  face  to 
be  for  her  separate  use,  and  therefore  does  not  come  within  the 
operation  of  sec.  13  of  the  "  Married  Women's  Property  Act 
(No.  384).     I  have  no  evidence  before  me  of  the  circumstances 
under  which  this  insurance  was  effected,  or  whether  Mrs.  Edmonds 
had  separate  estate  out  of  which  she  paid  the  premiums.    It  is, 
however,  stated  in  the  affidavit  of  the  plaintiffs,  and  not  contra- 
dicted, that  at  the  time  of  her  death  she  was  possessed  of  this 
policy,  and  the  insurance  society  has  paid  the  amount  of  it  to  the 
plaintiffs,  her  executors.      On  the  27th  September  1885,  Mrs. 
Edmonds  died.    She  left  a  Will  which  has  been  proved  by  the 
plaintiffs.      The   Will  commences : — "  I  direct  my   funeral  and 
testamentary  expenses  to  be  paid  out  of  my  estate,  and  subject 
thereto  I  give,"  &c.     She  then  devises  and  bequeaths  to  her  hus- 
band, James  Edmonds,  all  her  real  estate  and  certain  furniture, 
stock-in-trade,  &c.,  and  all  the  money  in  the  National  Bank  of 
Australasia  to  the  credit  of  the  account  of  A.  B.  Edmonds  and 
Co.,  subject  to  the  payment  by  him  of  an  annuity  to  her  sister 
Sarah.     She  then  bequeaths  all  the  money  deposited  in  her  name 
in  the  Melbourne  Savings  Bank  to  her  sister  Janet  in  trust  for  her 
sister    Sarah.     She  then  bequeaths  to  various  persons  certain 
pecuniary  legacies  of  various  amounts,  and  gives  certain  specific 
legacies  of  jewellery,  books  and  other  articles  to  various  other 
persons    named.      She    then    appoints    the    present    plaintiffs 
executors  of  her  Will,  and  adds,  '*  and  in  consideration  of  the 
trouble  they  may  be  put  to  in  and  about  the  execution  thereof,  I 
give  and  bequeath  to  each  of  my  said  executors  the  sum  of  102. 
sterling,  which  I  direct  shall  be  paid  immediately  after  mj 
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ecease."    The  testatrix  died  seised  of  real  estate  of  the  value        !^ 
f  13002.    beyond  the  mortgages    upon    it,  and   possessed    of  i 

oth  the  personal  estate  specifically  bequeathed  by  her,  and  of  £ 
bher  personal  estate;  but  it  is  admitted  by  all  the  parties  before 
le  that  her  entire  property,  apart  from  the  300i.  insurance  money, 
as  insufficient  to  pay  in  full  her  debts  at  the  time  of  her  death, 
he  left  surviving  her,  her  husband  and  all  the  other  legatees 
Etmed  in  her  Will.  Before  her  death  her  husband  had  become 
isolvent,  and  in  July  1886  the  trustee  of  his  estate  assigned  for 
ilue  to  Frederick  William  Edmonds,  all  the  real  and  personal 
jtate  devised  or  bequeathed  to  James  Edmonds  by  his  wife's 
^ill,  and  all  other  real  and  personal  property  to  which  James 
dmonds  or  his  trustee  was  or  might  thereafter  become  possessed 
E  or  entitled  to  under  that  Will.  Under  these  circumstances  a 
ifficulty  has  arisen,  having  regard  to  the  37th  section  of  ''The  Life 
88urance  Companies  Act  1873"  (No.  474),  as  to  who  is  entitled  to 
le  300i.  received  by  the  executors  in  respect  of  the  assurance  policy, 
ad  how  that  sum  is  to  be  distributed  by  them.  The  executors 
Give  therefore  taken  out  an  originating  summons  before  me  in 
rder  to  have  it  determined — (1)  who  are  entitled  to  share  in  the 
istribution  of  the  300i.  assurance  money ;  and  (2)  whether  the 
secutors  can,  as  against  creditors,  resort  to  this  300!.  for  the 
Eiyment  of  their  costs,  charges,  and  expenses  as  executors  before 
rat  resorting  to  and  exhausting  the  real  and  personal  estate  other 
lan  the  3002.  The  words  "  as  against  creditors"  are  used  in  the 
immons,  but  "in  favour  of  creditors"  is,  I  think,  intended.  To  this 
immons  the  executors  have  made  defendants  Frederick  William 
Idmonds,  the  assignee  of  the  husband's  estate ;  Ann  Edmonds,  as 
representative  pecuniary  legatee ;  John  Bell,  as  a  representative 
pacific  legatee ;  and  Messrs.  Aitken  and  Scott,  creditors  of  the 
eceased  at  the  time  of  her  death,  as  representing  the  interests  of 
reditors ;  and  the  case  has  been  argued  before  me  by  counsel  for 
11  these  parties. 

Sec  37  of  "  The  Life  Assurance  Companies  Act  1873,"  so  far  as 
laterial  to  the  present  case,  provides  that  "the  property  and 
iterest  of  any  person  to  the  extent  of  1000!.  in  any  policy  on  his 
wn  life  shall  not  be  assets  for  the  payment  of  his  debts."  This 
^tion  received  very  full   consideration  in  this  Court  in  the 
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WEBB,  J        case  of  Davey  v.  Pein  (a).     In  that  case  there  were  maDj  com- 
1886  plications  and  difficulties    which    do  not  arise  in  the  present 

^^        But  the  principle  to  be  deduced  from  the  opinions  expressed 
V.  by  all  the  learned  judges  before  whom  the  case  in  its  various 

stages  came,  is  that  whilst  the  Act  only  negatively  pro- 
vides that  the  policy  shall  not  be  capable  of  being  taken 
in  execution,  shall  not  pass  to  the  assignee  on  the  insolvency  * 
of  the  assured,  and  shall  not  be  assets  for  the  payment  of 
his  debts  after  his  death,  the  dominion  over  the  policy  is 
left  with  the  assured,  who  may  dispose  of  it  either  during  his 
life,  or  by  his  Will.  With  this  principle  I  entirely  concur,  for 
I  can  see  nothing  in  the  Act  to  raise  any  trust  for,  or  beneficial 
interest  in,  the  family  or  next  of  kin  of  the  assured.  Primarily 
the  assured,  and  he  alone,  is  entitled  to  the  policy.  The  Act 
saying  it  shall  not  be  available  to  his  creditors,  in  no  way 
restricts,  but  rather  enlarges,  his  interest  in  the  policy.  Before 
the  Act  it  was  his,  subject  to  a  liability  to  be  applied  in  satis- 
faction of  his  debts.  After  the  Act  it  remains  his,  but  relieved 
from  that  liability.  Therefore,  in  this  case,  the  300!.  policy  money 
forms  a  portion  of  the  estate  of  the  testatrix,  subject  to  the 
dispositions  of  her  Will,  but  not  liable  to  the  payment  of  her  debts 
unless  made  so  by  her  Will ;  for  it  necessarily  follows  from  the 
views  I  have  expressed  that  a  testator  having  the  dominion  over 
the  sum  assured  may,  if  he  please,  make  it  liable  to  the  payment 
of  his  debts. 

In  this  case  the  testatrix  has  directed  her  funeral  and  testa- 
mentary expenses  to  be  paid  out  of  her  estate.  This  policy 
money  formed  part  of  her  estate.  Her  debts  could  only  be 
paid  out  of  that  portion  of  her  estate  which  constituted  assets 
for  payment  of  her  debts.  By  express  legislation  this  policy 
money  did  not  constitute  such  assets,  but  her  funeral  and 
testamentary  expenses  were,  by  the  express  terms  of  her 
Will,  payable  out  of  her  estate  including  the  policy  money. 
Then  the  ordinary  doctrine  of  marshalling  applies.  The  credi- 
tors can  only  resort  to  the  estate  minus  the  policy  money.  The 
funeral  and  testamentary  expenses  can  be  paid  out  of  the  estate 
including  the  policy  money,  and  therefore  in  favour  of  the 
(a)  Ante  Vol.  IX.,  E.  169  ;  Vol.  X.,  E.  306 :  Vol.  XL.  446. 
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creditors  should  be  paid  out  of  the  policy  money,  to  which  they        webb,  j. 
cannot  resort.    I  am  now  dealing  with  the  express  terms  of  this  issa 

Will.     But  I  am  far  from  saying  that  the  same  result  would  not        alijbn 
follow  in  every  case;  sec.  37  only  providing  that  the  policy  ^' 

money  shall  not  be  assets  for  the  payment  of  debts,  but  possibly 
leaving  it  assets  for  the  payment  of  funeral  and  testamentary 
expenses.  Dealing  with  the  second  question  first,  I  answer  that 
the  applicants  can  and  ought  to  resort  to  the  said  sum  of  300^. 
for  the  payment  of  their  costs,  charges,  and  expenses  as  executors 
of  the  said  Amelia  Bell  Edmonds,  before  resorting  to  the  real 
and  personal  estate  of  the  said  Amelia  Bell  Edmonds  other  than 
the  said  sum  of  300!.  for  the  payment  of  the  said  costs,  charges 
and  expenses. 

There  remains  the  question  of  who  are  entitled  to  share  in  the 
distribution  of  the  residue  of  the  300J.  after  the  payment  thereout 
of  the  funeral  and  testamentary  expenses.    It  is  admitted  that 
the  whole  of  the  real  and  personal  estate,  including  the  money 
and  articles  specifically  bequeathed, has  been  exhausted  in  the  part 
payment  of  the  testatrix's  debts,  and  there  is  only  the  residue  of 
the  300Z.   to  be  applied  towards  satisfaction  of  the  devise  to 
James    Edmonds    and   all   the    legacies,  both    pecuniary  and 
specific,  and  the  question  is  are  they  all  to  abate  rateably,  or  how 
is  this  sum  to  be  distributed.     Frederick  William  Edmonds,  as 
assignee  of  James  Edmonds'  interest,  claims  that,  as  the  real 
estate  devised  to  him  has  been  absorbed  in  the  payment  of  debts, 
he  is  entitled  to  a  pro  rata  shareof  the  insurance  moneys  with  the 
legatees.     It  is  not  contended  for  him  that  in  respect  of  this 
devise  he  is  entitled  to  any  priority  over  the  legatees  of  per- 
sonalty.   The  devise  to  him  is  of  "  all  my  real  estate  wheresoever 
the  same  may  be."      In  Hovje  v.  Dartmauih  (b),  it  was  said  that 
every  devise  of  land  must  of  necessity  be  specific  whether  in 
particular  or  general  terms,  and  the  reason  assigned  is  that  a  man 
could  devise  only  what  he  had  at  the  time  of  devising,  but  that 
it  was  otherwise  as  to  personal  estate.     The  reason  for  that  rule 
as  to  real  estate  is  now  done  away  with  by  '*  The  WUU  StattUe 
1864"  (No.  222),  which  makes  the  Will,  as  to  the  estate  comprised 
in  it,  speak  and  take  effect  as  if  it  had  been  executed  immediately 

(()  7  Vm.  at  p.  147. 
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before  the  death  of  the  testator.  The  rule  will  therefore  fall 
together  with  the  reason  upon  which  it  was  founded,  and  a 
devise  of  real  estate  in  general  words  can  now  no  more  be 
deemed  specific  than  such  a  bequest  of  personal  estate,  which 
never  has  been  regarded  as  specific 

We  have  therefore  to  deal  with  specific  legatees,  a  general 
devisee,  and  general  legatees.  The  rule  of  law  as  to  abatement 
is  that  specific  legacies  are  not  to  be  subject  to  abatement  so  long 
as  the  abating  of  the  general  legacies  will  provide  a  sufficient 
fund  for  the  payment  of  the  debts.  But  when  the  estate,  with- 
out resorting  to  the  subject  matter  of  the  specific  legacies,  is 
insufficient  for  the  payment  of  the  debts  then  the  specific  legacies 
must  abate  rateably.  Specific  legacies  are  also  entitled  to  exone- 
ration out  of  the  general  assets. 

The  application  of  these  principles  will  determine  the  present 
case,  and  it  follows  that  the  surplus  of  the  SOOL  must  be  applied 
first  in  exonerating  the  specific  legatees  for  the  loss  of  their 
legacies,  such  loss  being  ascertained  by  the  amount  of  money 
lying  in  the  National  Bank  and  Savings  Bank  respectively  at 
the  death  of  the  testatrix,  and  the  value  at  her  death  of  the 
respective  articles  specifically  bequeathed.  If  the  fund  be 
insufficient  to  satisfy  all  these  specific  legacies,  they  must 
abate  rateably.  If,  after  providing  for  these,  there  be  a  surplus, 
that  must  be  applied  first  in  payment  of  the  legacies  to  the 
executors.  They  are  not  pure  volunteers,  but  their  legacies  are 
given  in  consideration  of  their  trouble  in  the  execution  of  the 
Will,  and  on  a  question  of  abatement,  legacies  given  for  a  valu- 
able consideration  are  entitled  to  a  preference  of  payment  over 
the  other  general  legacies.  If  any  surplus  then  still  remain,  it 
should  be  distributed  rateably  between  Frederick  Wm.  Edmonds 
as  assignee  of  the  general  devisee,  and  the  general  legatees,  the 
value  of  the  real  estate  of  the  deceased  at  her  death,  over  and 
above  encumbrances,  being  for  this  purpose  ascertained. 

An  application  on  originating  summons  is  now  substituted  for 
an  administration  suit,  where  it  is  desired  to  obtain  the  opinion 
of  the  Court  upon  any  question  arising  in  the  administration  of 
an  estate,  and  the  costs  in  such  a  case  as  the  present  should 
follow  the  principles  adopted  with  regard  to  the  costs  of  adminis* 
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ti-ation  suits.  There  has  been  some  fluctuation  of  decision  as  to 
whether  the  costs  of  administration  are  included  in  the  words 
"  Funeral  and  testamentary  expenses."  But  in  the  later  cases  of 
Harloe  v.  Harloe  (c);  Miles  v.  Harrison  (d);  and  Sharp  v. 
Lush  (e);  it  has  been  held  that  the  costs  of  an  administration  suit 
are  included  in  the  words  "  testamentary  expenses,"  and  inde- 
pendently of  authority,  I  am  of  that  opinion  myself.  The  costs 
of  all  parties  of  this  summons  should,  therefore,  as  part  of  the 
testamentary  expenses,  be  paid  out  of  the  SOOl,  before  the  distri- 
bution of  the  residue  of  that  sum.  Refer  to  tax.  Costs  of  plain- 
tifis  to  be  taxed  as  between  solicitor  and  client. 

Solicitors  for  the  plaintiffs :  Moule  &  Seddon. 

Solicitor   for  the  defendant  F.   W,  Edmonds :   A.  Curwen- 

Walker. 

Solicitor  for  the  specific  legatees  :  Roy, 

Solicitor  (or  the  creditors:  A.  Grant, 

W.  H.  M. 
(c)  L.R.,20  Eq.  471 ;  44  L. J.  (Ch.)  512.     {d)  L.R.,  9  Ch.  310;  43  L. J.  (Ch.)  585. 
(c)   10  Ch.D.  468;  48  L.J.  (Ch.)  231. 
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GOLDBERG  v,  DEVLIN. 

Stamp  Duties  Act  1879,  ««.  38,  46  (2),  47  (l)— Promissory  note^AdmissibilUf/  in 
evidence — Cancellation  of  adhesive  stamp. 

Where  adhesive  stamps  are  used,  a  promissory  note  is  not  admissible  in  evidence 
in  civil  proceedings,  unless  the  stamps  show  a  cancellation  by  the  maker  at  the 
time  of  the  making  by  writing  upon  them  the  name  or  initials  of  himself  or  his 
firm  with  the  true  date  of  such  cancellation,  or  unless  it  be  proved  otherwise  that 
the  stamps  were  affixed  at  the  proper  time.  Where  the  maker  signs  it  in  blank, 
it  u  still  necessary  that  he  should  affix  and  cancel  the  stamps  at  or  before  the  time 
he  signs  it. 

Where  a  dutiable  instrument  may  properly  be  stamped  by  means  of  adhesive 
"itiunpB,  and  this  mode  is  adopted,  the  first  person  who  signs  the  paper  is  the 
proper  person  to  affix  and  cancel  the  stamp  :  e,g.  Where  a  bill  of  exchange  is  first 
signed  by  the  drawer,  he  is  the  proper  person ;  where  it  is  first  signed  by  the 
*<iceptor,  the  acceptor  is  the  proper  person. 

Question  of  Law  reserved  for  the  opinion  of  the  Full  Court 
t>y  Holroyd,  J. 

The  action  was  upon  a  promissory  note  made  by  the  defendant, 
dated  19th  December  1885,  for  200Z.,  payable  to  the  order  of  A. 


F.C. 
Sept,  29. 
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F.  c.  W.  Devlin  three  months  after  date.    The  note  was  endorsed  by 

1886  A.  W.  Devlin,  Charles  Herring,  and  A.  Goldberg  &  Co.,  and  stamped 

GoLDBBRo      ^^^^^  *  ^-  ^^^7  stamp,  on  which  was  the  date  16/12/85,  and  the 
initials  W.  D.     In  the  early  part  of  1882,  Mrs.  Mary  Devlin,  who 
was    possessed    of  separate    property,   gave    to    her    husband 
Adolphus  William  Devlin,  several   blank  forms   of  promissory 
notes.     In  February  of  that  year  she  sent  her  husband  three 
blank  printed  forms  of  promissory  notes,  with  her  signature  at 
the  foot  thereof,  but  without  any  stamps.    These  were  to  be  used 
by  her  husband  for  sums  under  lOi.  in  each  case.      One  of  these 
was  the  note  in  question.      At  the  trial  of  the  action,  the  note 
filled  up  and  stamped  as  above,  was  tendered  by  the  plaintiff 
in  evidence.     Counsel  for  the  defendant  objected  to  its  reception, 
on    the  ground   that  the    stamp   was   not  properly    cancelled 
pursuant  to  "  The  Stamp  Duties  Act  1879"  (No.  645),  and  the  note 
was    received    subject   to    the   objection.      Duncan    Crawford, 
accountant  to  Messrs.  Malleson,  England  and  Stewart,  solicitors, 
and  Arthur  Devlin,  father  of  A.  W.  Devlin,  gave  evidence  that 
the  endorsement,  A.  W.  Devlin,  was  in  the  handwriting  of  the 
defendant's  husband,  who  had  died  on  7th  May  1886,  as  also  was 
the  body  of  the  note.     The  plaintiflTs  evidence  was  to  the  effect 
that  he  bought  the  note  from  C.  Herring,  one  of  the  endorsers  of 
the  note,  for  1702.,  for  which  he  gave  a  cheque  dated  18th  De- 
cember 1885. .  Charles  Herring  gave  evidence  that  he  knew  A  W. 
Devlin,  and  received  the  note  from  him.    He  believed  the  endorse- 
ment and  signature  to  be  in  the  deceased's  handwriting,  though 
he  did  not  see  him  sign.     When  handed  to  him  it  was  in  the 
same  condition  as  now,  with  the  stamp  as  now.     He  thought  the 
ials  on  the  stamp  were  his,  but  he  could  not  swear  to  them. 
For  the  defence,  Mary  Devlin  stated  that  the  note  bore  her 
signature  which  she  wrote  about  the  middle  of  1882,  and  that  the 
letters  W.  D.  on  the  stamp  were  not  her  handwriting  nor  her 
husband's.     The  stamp  was  not  on  the  note  when  she  signed  it, 
nor  was  there  any  date  on  it.     She  instructed  her  husband  to  fill 
in  the  note  for  an  amount  not  exceeding  10{.,  and  to  use  it  at  onoe. 
It  was  over  four  years  since  she  saw  her  husband  write.    The 
question  reserved  for  the  opinion  of  the  Full  Court  was  whether 
the  promissory  note  was  admissible  in  evidence. 
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Goldsmith  and  Bodges  for  the  plaintiff— The  question  arises 
nder  sees.  47  (1)  and  46  (2)  of  "  The  Stamp  Duties  Act  1879  " 
Sfo.  645).     Sec.  47  (1)  provides  that  the  stamp  is  to  be  cancelled      q 
J  the  person  required  by  law,  by  writing  his  initials  and  the        j 
ifce  on  it,  and  by  sec.  46  (2)  that  person  is  the  person  by  whom 
le  instrument  is  first  executed.       The  term  *'  instrument"    is 
efined  by  sec.  2  (6)  to  mean  every  written  document,  but  of 
mrse  that  means  every  written  document  requiring  to  be  stamped. 
)  is  submitted  that  the  first  person  to  execute  the  document  was 
-  W.  Devlin,  as  agent  for  Mary  Devlin,  and  that  he  was  the  per- 
)Q  who,  under  sec.  46,  was  to  aflix  the  stamp  and  cancel  it. 
Then  Mary  Devlin  signed  the  paper,  it  was  not  an  instrument  at 
il;  it  was  a  mere  blank  foim  with  her  signature  attached,  and  in 
lat  form  did  not  require  to  be  stamped.     It  was  not  then  even 
tt  inchoate  instrument,  for  that,  by  sec.  20  of  "  2'he  Bills  of  Ex- 
lange  Act  1883"  (No.  772,)  is  a  stamped  paper.     By  putting  her 
ame  to  the  blank  form,  she  merely,  as  she  states  in  evidence, 
lade  her  husband  her  agent  to  fill  up  the  blanks,  afiix  the  stamp, 
nd  cancel  it.     [Webb,  J.     Putting  his  own  name  on  it  as  agent 
I  not  a  compliance  with  sec.  47  of  the  Act  No.  645.     If  he  was 
er  agent,  he  should  have  put  her  name  on  it.]     As  the  Act  No. 
46  is  a  revenue  Act,  everything  is  to  be  inferred  in  favour  of  a 
roper  cancellation  so  long  as  the  revenue  is  protected  by  a  stamp 
Dr  a  sufficient  amount  being  affixed  and  cancelled.     The  paper 
rhen  it  left  Mary  Devlin's  hands,  was  a  mere  power  of  attorney 
0  her  husband  to  make  a  note  for  her,  and  as  such  did  not 
equire  a  stamp.    It  was  not  a  promissoiy  note  requiring  a  stamp, 
ill  her  husband  filled  it  up,  and  the  evidence  shows  that  the 
tamp  was  duly  cancelled  at  the  proper  time  by  him.    Under  sec. 
17  (4)  a  stamp  on  a  bill  of  exchange  has  been  held  to  be  duly  can- 
lelled  when  initialled  with  the  initials  of  the  acceptor — not  the 
irawer — at  a  date  subsequent  to  the  drawing:  Whitty  v.  Dun- 
nng  (a).     The  stamp  on  a  promissory  note  made  by  several  per- 
M)ns  is  duly  cancelled  if  crossed  with  the  date  and  initials  of  the 
irst  of  them  signing:  Harriman  v.  Purches  (6).     If  the  stamp 
wras  put  on  the  note  at  any  time  before  the  18th  December  when 
it  first  got  into  the  creditor  s  hands,  that  was  sufficient ;  for  up  to 
(o)  Ante  Vol.  VI.,  L.  324.  (6)  AnU  VoL  IX.,  L.  231 
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F.  c.  then  it  was  not  a  promissory  note :  Exp.  Hayward  (c).  It  is  snb- 

1886  mitted  also  that  a  man  need  not  initial  the  stamp  with  more  than 

GotDMRo      *^^  ^^  histhree  initials,  and  it  is  only  a  matter  of  bona  fides  when 

^-  he  puts  the  second  and  third,  instead  of  the  first  and  ihird.    In 

this  case  a  mere  glance  at  the  initials  shows  that  they  are  written 

by  the  same  hand  as  the  A.  W.  Devlin  in  the  body  of  the  note. 

Again,  it  is  not  necessary,  under  sec.  47  of  the  Act,  that  the 

stamp  should  be  cancelled  at  all,  if  it  can  be  proved  aliunde  that 

the  stamp  was  affixed  at  the  proper  time,  which  it  is  submitted 

is  the  time  when  the  note  is  completed  and  made  a  mercantile 

instrument.     It  must  be  assumed  that  the  stamp  was  affixed  and 

cancelled  at  the  date  on  it,  because  an  offence  would  be  committed 

if  it  were  not ;   and  the  Court  will  not  assume  that  a  man  has 

been  guilty  of  an  offence :  Bradlaugh  v.  De  Rin  (d). 

Hood  and  Hamilton,  for  the  defendant — ^The  stamp  must  be 
cancelled  by  the  first  person  to  sign  the  instrument;  and  this  was 
an  instrument  under  the  Act  when  Mary  Devlin  signed  it  In 
Whitty  V.  Dunning  (e),  the  Court  did  not  decide  that  the  acceptor 
was  the  proper  person  to  cancel  the  stamp,  but  merely  that, 
being  the  first  person  to  sign  the  instriunent,  he  was,  under  the 
Act,  the  proper  person  to  cancel  the  stamp,  Harriman  v. 
Purches  (/)  merely  decided  that  it  was  only  one  of  several 
persons  making  the  note  who  need  cancel  the  stamp ;  but  that  in 
that  case  he  must  be  the  one  who  first  signed  it.  It  is  also 
submitted  that  the  second  ''unless"  in  sea  47  is  wrongly 
inserted ;  that  what  is  meant  is  that  the  note  must  be  cancelled 
with  the  initials  of  the  first  person  to  sign  it,  in  any  case,  and 
that  the  alternative  in  the  section  is  merely  the  method  of  proof 
that  they  were  affixed  at  the  proper  time,  either  by  the  date 
being  on  the  stamp,  or  proof  given  aliunde  that  it  was  affixed  at 
that  time.  [Counsel  were  here  stopped  by  the  Court,  and  counsel 
for  the  plaintiff  called  upon.] 

Goldsmith,  in  reply — The  paper  was  not  executed  when  Mary 
Devlin  put  her  name  on  it;    the  whole  thing  was   utterly 

(c)  L.R.,  6  Ch.  646.  (e)    AnU  Vol.  VI.,  L.  324. 

[d)  L.R.,  3 C.P.  286;  37  L.  J.  (C.P.)  146.      (/)  Ante  Vol.  IX.,  L,  234, 
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meaningless.     [Holroyd,  J.     It  was  an  instiiiment  when  it  ^-^ 

came  before  the  Court,  and  the  question  was — When  was  it  first  1886 

signed  ?]     No ;  but — When  was  it  first  executed  ?  and  it  was  first  Goldbbrg 

executed  when  it  was  filled  up  by  A.  W.  Devlin.  Devlin. 

Per  Curiam  (g).  The  question  referred  to  the  Court  is 
whether  the  promissory  note,  the  subject  matter  of  the  action, 
was  admissible  in  evidence.     Sec.  38  of  the  Act  provides  that — 

"  No  instrament  executed  in  any  part  of  Victoria shaU  except 

in  criminal  prooeedings  be  pleaded  or  given  in  evidence  or  admitted  to  be 
good  luefal  or  available  in  law  or  equity  unless  it  is  duly  stamped  in  accordance 
with  the  law  in  force  at  the  time  when  it  was  first  executed." 

The  question  for  the  learned  judge  at  the  trial,  and  for  the 
opinion  of  the  Court  now  is,  did  this  instrument,  when  pro- 
duced at  the  trial,  appear  to  be  duly  stamped  ?  Now  what  is  a 
due  stamping  of  an  instrument,  or  what  instrument  shall  be 
deemed  duly  stamped,  must  be  determined  by  sec.  47  (1).  That 
Bubeection  provides  that — 

"An  instmment  the  duty  upon  which  is  permitted  or  required  by  law  to  be 
denoted  either  whoUy  or  partly  by  an  adhesive  stamp  is  not  to  be  deemed  duly 
lo  stamped  with  an  adhesive  stamp  unless"  [and  then  follow  two  alternatives  first] 
**  the  person  required  by  law  to  cancel  such  adhesive  stamp  oanceli  the  same  by 
writing  on  or  across  the  stamp  his  name  or  initials  or  the  name  or  initials  of  his 
finn  together  with  the  true  date  of  his  so  writing  so  that  the  stamp  may  be 
effectually  cancelled  and  rendered  incapable  of  being  used  for  any  other  instm- 
ment" [i.e.,  unless  the  stamp  bears  on  its  face  an  apparent  cancellation  by  the 
person  whose  duty  it  appears  to  be  to  cancel  the  stamp  which  is  affixed  to  it ;  and 
unless  the  initials  of  that  person  also  appear  on  the  stamp,  the  instrument  shall 
not  be  deemed  to  be  duly  stamped  within  the  first  alternati¥e.  .  The  second  alter- 
native is]  "or  unless  it  is  otherwise  proved  that  the  stamp  appearing  on  the 
instrument  was  affixed  thereto  at  the  proper  time." 

The  proper  time  for  affixing  the  stamp  must  be  governed  by  the 
time  which  is  prescribed  as  the  proper  time  for  cancelling  the 
«iamp.    And  by  sec.  46  subsec.  (2),  it  is  provided  that — 

**  When  the  whole  or  any  part  of  the  duty  is  denoted  by  an  adhesive  stamp, 
>ach  adhesive  stamp  is  to  be  cancelled  by  the  person  by  whom  the  instrument  is 
fint  executed." 

Therefore,  under  the  second  alternative,  by  reading  sees.  46  and 
47  together,  it  appears  that  the  person  who  relies  on  the  instru- 
Qient,  if  he  has  taken  and  holds  it  when  it  does  not  present  on 

ig)  HiGiNBOTHAM,  C.  J.,  HoLKOYD  and  WSBB,  JJ. 
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^•c-  its  face  a  proper  cancellation,  is  subject  to  the  obligation  of 

1S8G  proving  to  the  Court  by  other  evidence  that  the  stamp  was 

GoLDBBRQ      affixed  thereto  at  the  proper  time  and  by  or  by  the  authority 
D«^N.    .    of  the  proper  person. 

Now,  who  is  tbe  proper  person  to  affix  the  stamp  ?  The  proper 
person  to  affix  the  stamp  is  the  person  by  whom  the  instrument 
was  first  executed.  It  has  been  contended  for  the  plaintiff  that 
the  note  was  not  an  instrument  under  the  Act  at  the  time  it  was 
signed  by  the  maker  of  it,  and  that  the  stamp  could  be  affixed 
after  the  maker  had  signed.  But  throughout  this  Act  the  word 
"  instrument "  means  "  instrument  at  the  time  it  was  tendered  in 
evidence/'  and  the  statute  prescribes  that  the  person  who  is  to 
cancel  the  stamp  and  whose  duty  it  is  also  to  affix  the  stamp  is 
the  person  who  is  the  first  to  sign  the  paper  which  afterwards 
becomes  an  instrument.  If  the  drawer  of  a  bill  of  exchange  be  the 
first  to  sign  it,  he  must  affix  and  cancel  the  stamp,  and  if  through 
some  exceptional  circumstances  the  acceptor  be  the  first  to  sign 
the  bill  of  exchange,  as  in  Whitty  v.  Dunning  (h)  he  is  the  person 
to  affix  and  also  to  cancel  the  stamp. 

We  do  not  think  that  this  instrument  has  been  brought  under 
either  of  the  two  alternatives  of  sec.  47.  It  is  not  an  instrument 
the  stamp  of  which  appears  to  be  cancelled  by  the  initials  of  the 
person  required  by  law  to  cancel  it,  viz.,  Mary  Devlin,  the  signer 
of  the  note ;  and  there  is  not  any  evidence  that  the  stamp  was 
affixed  to  the  instrument  at  or  before  the  time  that  she  as  maker 
of  the  note  signed  it  (for  there  is  no  doubt  that  the  affixing  of  the 
stamp  may  be  before — even  some  time  before — or  at  the  time  of 
signing  the  note).  In  fact  the  evidence  goes  to  show  that  the 
stamp  was  not  affixed  at  that  time  nor  until  the  time  that  the 
note  was  filled  up  by  A  W.  Devlin. 

We,  therefore,  think  that  the  plaintiff  failed  in  the  necessary 
proof  to  entitle  him  to  put  the  note  in  evidence,  and  we  therefore 
answer  the  question  put  to  us  in  the  negative. 

Solicitors  for  plaintiff:  Braham  &  Pirani. 

Solicitors  for  defendant :  Malleaon,  England  Jk  Stevxirt. 

(A).4?iteVol.  VL,  L.  324. 
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UNION  BANK  OF  AUSTRALIA  LIMITED  v.  ANDREWS,  211 

Portiia — Coniract   entered  into   by  chartered    unlimited     company— Subiequent        Sept.  29. 
registration  as  limited  company— Suing  officer — Non-joinder  oj  former  suing 
ogker  as  plaintiff, 

A  chartered  unlimited  liability  company,  after  becoming  registered  under  the 
English  '*  Companies  Act  1879 "  may  sue  in  its  corporate  name  without  the 
officer  under  whose  name  it  had  previously  to  suCj  though  the  contract  sued  upon 
WAS  made  before  such  registration. 

Questions  of  law  reserved  for  the  opinion  of  the  Full  Court 
by  Holroyd,  J. 

Action  to  recover  the  sum  of  6952.  Sa.  6d,  the  balance 
due  on  an  equitable  mortgage  of  land  of  the  defendants ; 
or,  in  default,  for  sale  or  foreclosure  and  possession.  The 
equitable  mortgage,  which  was  dated  19th  March  1880,  was 
created  by  a  deposit  of  the  defendant's  title  deeds  of  certain  land 
with  the  plaintiff,  pursuant  to  the  terms  of  a  memorandum 
of  deposit  and  agreement  which  accompanied  the  deposit  of  the 
deeds,  to  secure  all  sums  of  money  advanced  or  thereafter  to  be 
advanced  to  William  Andrews,  the  son  of  the  defendant,  by  the 
plaintiff,  including  both  principal  and  interest.  The  defence  (as 
far  as  is  material  for  this  report)  alleged  that  the  plaintiff  was  not 
the  equitable  mortgagee,  but  that  a  certain  person  called  the 
"  Inspector  for  the  time  being  of  the  Union  Bank  of  Australia  " 
was  such  equitable  mortgagee,  and  objected  that  if  any  right 
of  action  at  all  existed,  it  was  only  at  the  suit  of  such  inspector. 
A  document  purporting  to  be  a  certificate  of  incorporation  of  the 
Union  Bank  of  Australia  Limited  was  put  in  evidence,  and 
evidence  was  given  that  the  plaintiff  bank  carried  on  the  same 
business  as  the  former  Union  Bank  of  Australia.  After  taking 
evidence,  and  hearing  arguments,  Holroyd,  J.,  reserved  for  the 
consideration  of  the  Full  Court  the  following  questions : — 

'  (1)  Whether  the  Union  Bank  of  Australia  Limited  is  the  proper  plaintiff  in  this 
x^on.  (2)  Whether  the  inspector  for  the  time  being  of  the  Union  Bank  of  Aus- 
tralia ought  to  be  added  or  substituted  as  plaintiff.  [A  third  question  was  also 
resenred  with  which  this  report  does  not  deal.] 

Purves,  Q.C.,  and  Hamilton,  for  the  plaintiff— The  plaintiff 
hank  was  originally  a  chartered  bank.     In  1839  an  Act,  3  Vict, 
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^-  0,  sec.  1  (a)  was  passed,  which  provided  that  actions  by  the  bank 

1886  "  shall  and  may  be  lawfully  instituted  and  prosecuted  in  the 

Union  Bank  i^anie  of  the  inspector  for  the  time  being."  That  did  not  take 
OP  AxTOTBALiA  away  the  power  of  the  bank  itself  to  sue,  but  was  merely  a  pro- 
Andbews.  vision  to  expedite  matters  by  allowing  him  to  sue  for  them,  hi 
1879  the  Act  42  &  43  Vict,  c.  76,  was  passed  to  enable  unli- 
mited liability  companies  to  become  incorporated  thereunder  and 
become  converted  into  limited  liability  companies.  Under  that 
Act  the  plaintiff  bank  became  so  converted  into  a  limited  com- 
pany, and  added  the  word  *'  Limited"  to  its  name;  bat  the  certifi- 
cate of  incorporation  and  the  evidence  show  conclusively  that  the 
present  registered  corporation  and  the  old  company  are  one  and 
the  same.  The  certificate  itself  is  unchallengeable,  and  it  must  be 
assumed  that  the  proper  intermediate  steps  were  taken,  and  that 
the  unlimited  company  was  incorporated  under  the  English 
Companies  Acts  1862  to  1879.  Sec.  4  of  the  "Companies 
Act  1879"  (42  &  43  Vict,,  c.  76)  refers  back  to  "The 
Companies  Act  1862"  (25  &  26  Vict,  c  89),  which  shows  how 
contracts  are  to  be  enforced,  viz.,  in  the  name  of  the  corporation, 
which  may  therefore  be  the  plaintiff.  It  is  not  necessary  that 
the  inspector  should  sue,  or  that  he  should  be  joined  as  a 
plaintiff. 

Sir  Bryan  O'Loghlen,  for  the  defendant — The  certificate  of 
incorporation  purports  on  its  face  to  have  been  obtained  under 
the  Acts  1862  to  1879,  but  it  was  in  fact  obtained  under 
sees.  188  to  the  end  of  Part  VII.  of  the  Act  of  1862  (25  &  26 
Vict,  c.  89),  sec.  196  of  which  states  that  when  a  company  is 
registered  under  that  Part  of  the  Act,  it  is  subject  to  certain 
provisions,  the  third  of  which  is  that  "no  company  shall 
have  power  to  alter  any  provision  contained  in  any  Act  of 
Parliament  relating  to  the  company."  At  the  time  this 
company  was  registered  as  a  limited  company,  these  Ad» 
were  existing,  and  the  company  had  no  power  to  alter  the 
provisions  of  any  Act  of  Parliament  relating  to  it.  It  is  not  the 
Act  which  alters  the  matter,  because  it  creates  the  company 
subject  to  all  the  provisions  of  Part  VII.,  one  of  which  is  this 

(a)  Vict.  Stots.  Vol.  IV.  (Private)  p.  67  ;  1  Adamson  29. 
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provision.    It  is  submitted  that  the  company  must  be  subject  to  ^^ 

those  provisions  contained  in  the  Acts.  1886 

Union  Bank 
Per  Curiam  (6)— We  think  that  the  first  question  reserved  of  Australia 
for  our  consideration  must  be  answered  in  the  affirmative,  Andrews. 
viz.: — **  Whether  the  Union  Bank  of  Australia,  Limited,  is  the 
jHToper  plaintiff  in  this  action  f*  The  answer  to  the  second 
question : — "  Whether  the  inspector  for  the  time  being  of 
the  Union  Bank  of  Australia  ought  to  be  added  or  sub- 
stituted as  a  plaintiff?"  will  follow  the  answer  to  the 
first  and  be  answered  in  the  negative.  The  case  seems  to 
be  brought  to  this : — The  Union  Bank  of  Australia  Limited  is 
incorporated  under  and  holds  a  certificate  of  registration  obtained 
under  the  Act  of  1879.  By  the  terms  of  that  Act,  being  the  last 
of  the  Companies'  Acts  1862  to  1879,  reference  is  made  back  to 
the  first  Act  of  1862,-  and  all  the  property  of  the  former  com- 
pany is  vested  in  the  new  corporation,  and  all  the  contracts 
made  before  incorporation  are  to  be  enforced  by  and  against  the 
new  corporation  in  the  name  of  the  new  corporation.  If  that 
be  so,  it  is  clearly  unnecessary  that  the  inspector,  who  is  the 
officer  who  was  authorised  to  sue  under  the  old  Act,  should 
either  be  added  to  or  substituted  for  the  bank. 

Solicitors  for  plaintiff:  Blake  &  RiggalL 
Solicitor  for  defendant :  Sievivright 

A.  J.  A. 
{b)  Higinbotham,  C.J.,  Holboyd  and  Webb,  JJ. 
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r.  C.  GUEST  V,  R.  GOLDSBROUGH  AND  COMPANY  LIMITED. 

1886  BigTU'Of-toay'-Pvblic  user— 'Presumption  of  dedictUion—Time'-New  trial—MU- 
Oct.  4  &  direction— Order  XXXIX.,  r.  6— Verdict  against  weight  of  evidence^Un- 
reoBonahU  finding. 

It  ia  not  essential  to  the  dedication  of  a  right-of-way  that  it  shoold  be  used  bj 
the  public  for  a  long  series  of  years.  The  time  daring  which  it  is  openly  used  by 
the  public  with  the  owner's  knowledge  at  a  time  when  he  could  have  prevented  it, 
may  be  very  limited,  and  the  inference  of  a  dedication  turns  upon  the  ciienm- 
stances  of  each  {)articular  case. 

Where,  after  a  judge  has  finished  addressing  a  jury  on  the  law  and  facts  of  a 
particular  case,  the  jury  ask  a  legal  question  which  the  judge  answers  by  a  simple 
negative  without  further  explanation,  and  it  subsequently  tuma  out  that  that 
answer  may  be  wrong  if  the  question  be  regarded  in  one  particular  light— the 
Court  will  not  grant  a  new  trial  on  the  ground  of  misdirection,  unless  in  its 
opinion  some  substantial  wrong  or  miscarriage  of  justice  has  been  thereby 
occasioned. 

The  Court  will  not  set  aside  the  verdict  of  a  jury  as  being  against  the  weight  of 
evidence,  where  it  is  of  opinion  that  the  jury  were  wrong  in  the  oondaaioii  at 
which  they  arrived,  unless  it  is  shown  to  be  a  conclusion  at  which  a  reasonable 
man  could  not  and  ought  not  to  have  arrived. 

In  considering  a  judge's  charge  to  a  jury,  the  Court  will  look  at  the  charge 
fairly  and  liberally,  and  will  not  be  astute  to  find  out  a  misdirection,  nor  regard  a 
mere  isolated  passage  of  the  charge,  but  will  read  the  passage  complained  of  in 
connection  with  the  whole  charge,  and  so  form  a  decided  opinion  as  to  whether 
there  has  been  any  substantial  misdirection  or  not. 

Motion  for  new  trial. 

The  plaintiff  sued  the  defendants  to  recover  damages  for 
trespass  to  land  claimed  by  the  plaintiff.  The  trespass  consisted 
in  breaking  down  a  fence  that  the  plaintiff  had  erected  across  a 
lane  running  from  Little  Bourke-street  towards  Lonsdale-street 
near  William-street.  The  defendants  broke  down  the  fence  in 
assertion  of  their  right  to  use  the  lane,  which  they  contended  was 
a  public  one.  The  case  had  been  before  tried,  and  a  new  trial 
was  granted  (a).  The  facts  are  stated  in  the  [Previous  report. 
The  case  was  tried  again  before  Kerferd,  J.,  and  a  jury 
in  March  last. 

It  was  alleged  for  the  defence  that  the  lane  or  court  had  been 
used  by  the  public  since  1854  as  a  thoroughfare,  and  that  it  had 
been  dedicated  to  the  use  of  the  public  by  previous  owners  of  the 
property,  and  therefore  that  the  plaintiff  was  not  justified  in 
putting  a  fence  across  it.     Evidence  was  given  that  the  lane  had 

[(a)  ^n/cVol.  XI.,822. 
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been  used  by  persons  going  to  Hartung's  Hotel,  Lonsdale-street, 
And  by  the  persons  owning  property  adjoining  the  lane,  and  by 
people  going  to  visit  them.  There  was  evidence  given  for  the 
plaintiff  that  the  place  was  a  private  lane,  and  not  a  public 
thoroughfare.  The  jury  found  that  the  right-of-way  was  a 
private  one,  and  gave  damages  to  the  plaintiff*,  45{. 

The  defendants  now  applied  for  a  new  trial,  on  the  following 
grounds : — 

That  the  learned  judge  misdirected  the  jury  in  teUing  them  that  it  was 
essential  for  the  dedication  of  a  way  to  the  public  that  it  should  be  used  by  the 
pablio  for  a  long  series  of  years ;  Secondly,  in  answer  to  a  question  of  the  jury, 
namely,  "  If  persons  are  walking  up  and  down  this  court  to  people  living  in  the 
court,  would  that  constitute  it  a  public  right-of-way?*'  he  replied,  "No;" 
Thirdly,  that  the  learned  judge  did  not  direct  the  jury,  as  he  should  have  done, 
that  if,  from  the  acts  or  omissions  of  the  owner  of  the  fee-simple  in  the  soil  of  the 
way,  they  concluded  that  it  was  such  owner's  intention  to  abandon  the  way  to 
the  pubUc  generaUy,  they  should  find  that  it  was  a  public  way ;  Fourthly,  that 
the  verdict  is  against  evidence  and  against  the  weight  of  evidence." 

Box,  Hood,  and  Mitchell,  for  the  defendants,  in  support  of  the 
motion  for  a  new  trial — There  was  no  definition  in  the  learned 
judge's  charge,  from  beginning  to  end,  of  what  constituted  a 
dedication.  He  conveyed  to  the  jury  the  idea  that  nothing  but  user 
could  make  a  way  a  public  highway.  They  have  not  been  asked 
what  the  plaintiff's  intention  was  when  he  acquired  the  adjoining 
land  only  three  years  ago.  He  says,  for  instance,  that  the  user  must 
extend  over  a  long  series  of  years ;  but  it  does  not  require  a  long 
series  of  years  to  raise  a  presumption  of  the  owner's  intention 
to  dedicate.  The  bald  answer  "No,"  to  the  question  put  by 
the  jury  was  wrong;  the  fact  that  persons  went  to  visit  those 
living  in  the  lane,  was  some  evidence  to  go  to  the  jury  of  the 
lane  being  a  public  way,  though,  in  itself,  it  might  not  have  been 
sufficient.  Then  the  answer  "No"  required  some  further  ex- 
planation, because  people  went  up  and  down  the  lane  to  visit 
Hartung's  Hotel,  and  Hartung  and  his  visitors  had  not  the  same 
right  to  use  it  as  the  occupiers  of  the  lane.  The  evidence  was 
all  one  way,  and  the  judge  should,  therefore,  have  directed  the 
jury  to  find  a  verdict  for  the  defendants.  Open  user  of  a  lane 
raises  a  presumption  of  dedication  by  the  owner  to  the  public, 
which  requires  to  be  rebutted,  as  by  showing  some  act  of  inter- 
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P.  c.  ruption:  B.  v,  Petrie  (6);  Turner  v.  TToZsA  (c);  JB.  v.  -Ba«^  Ifarlr 

1386  (d).    The  jury  should  have  been  told  that  they  might  infer— 

Q^^  from  the  use  for  a  long  time  of  the  lane,  and  from  the  fact 
that  it  had  been  lighted,  cleansed  and  paved  at  the  public  expense 
for  a  number  of  years — the  intention  of  the  owner  of  the  soil  of 
the  lane  to  dedicate  it  to  the  public,  so  as  to  make  it  a  public 
highway.  But  that  question  was  never  left  to  them.  A  very 
short  user  is  sufficient  to  make  a  right-of-way  a  public  high- 
way ;  Rugby  Charity  Trustees  v.  Menyweather  (e) ;  North  Lon- 
don Railway  Coy.  v.  St.  Mary,  Islington  (/).  The  burden  of 
proof  is  shifted  on  to  the  plaintiffs,  as  soon  as  it  is  shown  that 
the  lane  was  paved,  lighted  and  cleansed  by  a  public  corporatioD. 

Dr.  Madden  and  Hodges,  for  the  plaintiff  contra — In  consider- 
ing what  the  effect  of  the  summing  up  would  be,  the  Court  must 
now  look,  not  at  limited  passages  of  the  charge  only,  but  at  the 
whole  charge.  On  looking  at  the  whole  charge,  it  is  apparent 
that  the  judge,  in  saying  there  must  be  a  user  for  a  long  s 
years,  did  not  intend,  and  could  not  be  considered  to  have 
intended,  to  lay  that  down  as  a  principle  of  law,  but  was  referring 
to  the  circumstances  of  this  particular  case  only.  In  every  case 
the  length  of  time  necessary  is  a  question  for  the  jury,  and  is  to 
be  determined  by  the  circumstances  of  that  particular  case.  [The 
Court  here  stopped  counsel  upon  this  branch  of  the  case.]  The 
fact  that  the  word  '  intention'  is  not  used  in  the  charge  signifies 
nothing,  because  the  word  '  dedication,'  which  means  an  intention 
to  dedicate,  is  used  over  and  over  again.  It  is  submitted  that 
Uartung  must  be  considered  in  the  same  light  as  the  tenants  in 
the  lane.  If  the  persoas  who  visited  his  house  walked  through 
the  lane  thinking  Hartung  had  an  easement  over  it,  they  would 
not  be  passing  over  it  in  the  assertion  of  a  public  right.  Under 
the  present  system  a  jury  can  be  supposed  to  have  grasped 
certain  facts  in  the  case  from  the  addresses  of  counsel  and  the 
whole  case,  and  the  judge  need  not  direct  them  on  those  fSsicts, 
but  may  confine  himself  to  others  not  so  apparent.    Under  Bule 

(6)  4  B.  &  B.  737;  24  L.J.  (Q.B.)  167.        {d)  11  Q,B.  877;  17  L.J.  (Q.B.)  177. 
(c)  6  Ap.  Gas.  636;  50  L.J.  (P.G.)  55.        («)  11  Bust,  375  n. 
(/)  27  L.T.  (N.S.)  672. 
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,  Ord.  XXXIX.,  a  new  trial  shall  not  be  granted  for  misdirection 
nleas,  in  the  opinion  of  the  Full  Court,  some  substantial  mis- 
irriage  of  justice  has  been  occasioned  by  that  misdirection.  In 
le  cases  cited  on  the  other  side  to  show  that  when  a  presump- 
on  of  a  highway  arises  it  must  be  rebutted,  there  was  not,  as 
Bre,  a  way  which  admittedly  was  originally  a  private  way. 

HiGiNBOTHAM,  C.J.  We  are  of  opinion  that  this  motion  has 
ot  been  sustained  on  any  of  the  alleged  grounds  of  misdirection 
rought  forward.  The  first  misdirection  alleged  is  that  the 
lamed  judge  told  the  jury  that  it  was  essential  for  the  dedica- 
on  of  a  right-of-way  that  it  should  be  used  by  the  public  for  a 
ing  series  of  years.  If  that  proposition  were  put  as  a  proposi- 
on  of  law  it  would  be  erroneous.  There  is  no  fixed  period 
f  time  during  which  it  is  necessary  that  private  land  should  be 
penly  used  by  the  public,  with  the  knowledge  of  the  owner, 
b  a  time  when  he  is  able  to  prevent  its  use  by  the  public, 
"here  is  no  fixed  time  during  which  that  public  user  must 
ontinue  in  order  to  found  a  presumption  that  the  owner 
itends  to  dedicate  that  land  to  the  use  of  the  public;  or,  in 
ther  words,  that  he  intends  to  abandon  his  own  exclusive  right 
0  that  land.  The  period  varies  according  to  the  circum- 
tances  of  each  particular  case,  and  under  some  circumstances  a 
iedication  may  be  almost  instantaneous,  and  require  no 
BDgthened  period  at  all.  But  we  do  not  think  the  learned 
udge  intended  to  lay  down  this  as  a  legal  proposition,  or 
hat  his  words  justify  an  inference  of  any  such  intention.  His 
vords  (which  occur  in  more  than  one  place)  point  directly  to 
be  circumstances  of  this  particular  case,  and  bear  on  this  par- 
icular  alleged  right-of-way.  The  evidence  in  support  of  the 
wer  by  the  public  on  both  sides,  went  back  to  the  year  1854. 
rhe  defendants  alleged  that,  from  that  time  up  to  the  time 
nrhen  the  trespass  was  alleged  to  have  been  committed,  this  road 
«ras  used  by  the  public,  and  that  the  public  had  acquired,  at  some 
period  during  that  long  series  of  years,  the  right  to  say  that  it 
became  a  public  highway.  It  was  in  view  of  that  evidence  that 
the  learned  judge  used  the  expression — if  during  a  "long  period 
of  years"  the  land  had  been  used  by  the  public.      The  whole  of 
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F.  c.  his  address  to  the  jury  clearly  relates  to  the  evidence  in  this 

1886  particular  case.    Therefore  we  think  this  ground  completely  fails. 

Qu^^        It  was  founded  on  a  misapprehension  of  what  the  learned  judge 

^       ^'  said.  He  was  speaking  of  the  evidence  applicable  to  this  particular 

right-of-way,  and  not  laying  down  a  proposition  of  law. 

The  second  ground  on  which  the  defendants  apply  for  a  new 
trial  is,  that  the  learned  judge  misdirected  the  jury  in  answer 
to  a  question  put  by  them.  That  question  was  "if  persoas 
are  walking  up  and  down  this  court  to  people  living  in  the 
court,  would  that  constitute  it  a  public  right-of-way  ?"  and  the 
learned  judge  replied  "  No."  The  jury  had  retired  after  the 
charge  of  the  judge,  and  counsel  for  the  plaintiff  was  addressing 
the  Court  on  the  subject  of  the  charge,  and  during  his  address  the 
jury  returned  and  asked  the  question.  The  question  was  put  by 
persons  not  accustomed  to  use  legal  phraseology.  From  the 
framing  of  the  question  there  is  difficulty  presented  as  to  its 
meaning.  At  first  sight  I  thought  the  jury  were  asking  a  ques- 
tion about  the  court  in  which  they  were  sitting,  but  it  appears 
that  it  referred  to  the  court  marked  on  the  map  showing  the 
land  in  dispute,  and  a  difficulty  then  occurs  as  to  who  were  the 
persons  referred  to  as  using  the  court.  The  question  might 
refer  to  persons  walking  up  and  down  the  court  to  and  from  the 
houses  of  occupiers  abutting  on  the  east  side  of  the  court,  who 
would  have  a  right  to  use  it;  or  it  might  perhaps  refer^  though 
the  language  would  not  be  so  appropriate,  to  persons  going  to 
and  from  Hartung's  Hotel;  or  it  might  be  intended  to  refer  to 
both  classes  of  persons  so  using  the  court  If  the  words  were 
confined  to  visitors  to  houses  abutting  on  the  east  side  of  the 
court,  the  answer  of  the  learned  judge  to  the  question  of  the  jary 
was  simply  and  absolutely  correct.  But  if  the  question  applied 
to  or  included  the  other  parties,  there  is  no  doubt  that  the  use  of 
the  court  by  those  persons  would  not  constitute  it  a  right-of-way; 
it  would  be  merely  evidence  of  the  intention  of  the  owner  of  the 
property  to  dedicate  it  to  the  public.  In  either  of  these  aspects, 
the  question  was  a  difficult  one  to  answer  shortly  and  without 
explanation,  but  in  either  of  them  the  answer  given  by  the 
learned  judge  cannot,  I  think,  be  said  to  have  been  inoorrect 
In  one  aspect  only  it  might  be  argued  that  it  was  incorreet, 
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lamely,  that  it  should  have  been  supplemented  by  further  ex- 
planation. But  that  objection  is  not  raised  on  the  present  motion, 
nrhich  merely  raises  the  objection  that  the  learned  judge  mis-  ( 
iireeted  the  jury.  The  omission  on  the  part  of  the  judge  to  q^^^ 
pve  a  further  explanation  is  non-direction,  and  not  a  ground  of 
nisdirection.  And  in  that  view  it  was  the  duty  of  the  defendants 
»  ask  the  judge  to  give  a  further  explanation  of  what  he 
ntended  by  his  answer.  But,  assuming  this  reply  to  be  a  mis- 
lirection  (although  I  do  not  think  it  was),  we  think  that  this  is 
t  case  in  which  a  beneficial  provision  of  the  Judicature  Rules  is 
eminently  applicable.  Order  XXXIX.,  r.  6,  provides  that  a 
lew  trial  shall  not  be  granted  on  the  ground  of  misdirection, 
mless,  in  the  opinion  of  the  Full  Court,  some  substantial 
mrong  or  miscarriage  of  justice  has  been  thereby  occasioned.  In 
the  present  case  it  does  not  appear  that  any  substantial  injustice 
ar  wrong  was  done  merely  by  the  monosyllabic  answer  "  No"  to 
bhe  question  put  by  the  jury.  I  cannot  be  satisfied  that  any 
substantial  wrong  has  been  done,  till  I  am  satisfied  as  to  what 
WBs  the  meaning  of  the  question ;  and  I  have  still  considerable 
loubt  as  to  what  it  means.  The  second  ground  of  the  application 
for  a  new  trial  therefore  fails. 

The  third  ground  of  objection  is  that  the  learned  judge 
did  not  direct  the  jury  as  he  should  have  done,  that  if 
from  the  acts  or  omissions  of  the  owner  of  the  fee-simple 
m  the  soil  of  the  way  they  concluded  that  it  was  such 
owner's  intention  to  abandon  the  way  to  the  public  generally, 
they  should  find  that  it  was  a  public  way.  The  single  question 
in  this  case  to  be  determined  by  the  jury  was  whether  this  court 
or  land  had  been  dedicated  by  the  owner  to  the  public  use,  and 
whether  it  was  or  was  not  a  public  highway.  It  is  said  for  the 
defendants  that  the  question  has  never  been  substantially  put  to 
the  jury.  I  cannot  agree  with  that  contention.  That  was 
the  whole  question  that  was  at  issue  between  the  parties,  and  it 
was  so  prominently  argued  on  both  sides  before  the  jury  that  the 
judge  probably  considered  it  a  waste  of  time  to  put  it  in 
a  definite  form  to  the  jury.  But  his  whole  charge  is  preg- 
nant with  the  assumption  that  this  was  the  question  that  the 
jury  had  to  decide ;  and  indeed  in  one  place  I  think  that  he 
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F.c.  so    puts    it    explicitly.      The    third    ground    of   misdirection 

1886  therefore  has  not  been  sustained. 

Q^jgj  The  fourth  and  last  ground  for  a  new  trial  is  that  the  verdict  is 

^'  arainst  the  evidence  and  the  weight  of  evidence.  That  is  certainly 

and  pre-eminently  a  jury  question.  The  evidence  was  very  conflict- 
ing as  to  whether  this  was  a  thoroughfare,  and  as  to  the  nature 
of  the  obstructions  raised  to  prevent  its  becoming  a  thoroughfare; 
and  all  the  evidence  was  for  the  consideration  of  the  jury,  I  am 
not  prepared  to  say  that  the  jury  were  wrong  in  the  conclusion  at 
which  they  have  arrived;  but  even  if  I  thought  they  were  wrong, 
that  is  not  sufficient  to  set  aside  the  verdict.  It  must  be  shown 
not  only  that  the  jury  arrived  at  a  conclusion  at  which  the  Court 
might  not  have  arrived,  but  it  must  be  shown  that  it  was  a  con- 
clusion at  which  a  reasonable  man  could  not  and  ought  not  to 
have  arrived.  It  is  not  sufficient  to  show  that  the  evidence  pre- 
ponderated in  favour  of  the  defendant,  but  it  must  be  shown  that 
the  jury  arrived  at  a  conclusion  so  clearly  wrong  that  it  ought  to 
be  set  aside. 

Williams,  J.  I  concur  with  what  has  been  said.  There  are 
only  two  points  on  which  I  would  like  to  add  a  few  words.  The 
first  is  with  reference  to  what  I  conceive  to  be  the  province  and 
position  of  Courts  of  appeal  in  dealing  with  grounds  of  mis- 
direction. Before  the  new  rules  came  into  force  it  had  often  been 
laid  down  by  Courts  of  high  authority  in  England  that  upon 
appeals  of  this  kind  the  Court  of  appeal  will  not  be  astute  to 
find  out  a  misdirection  from  an  isolated  passage  or  passages  in  a 
direction  to  a  jury,  but  will  look  to  the  whole  charge,  read  the 
isolated  passages  complained  of  in  connection  with  that  charge 
and  then  decide  whether  there  has  been  substantial  misdirection 
or  not.  I  conceive  that  rule  to  be  a  perfectly  fair,  sound  and 
proper  rule,  and  if  it  has  been  applied  before  the  Judicature 
Rules,  A  fortiori,  it  should  be  applied  now.  It  appears  to  me 
that  when  an  appeal  is  now  made  on  a  question  of  misdirection 
we  should  examine  and  interpret  the  charge  to  the  jury  fairly 
and  liberally,  reading  the  passages  complained  of  in  connection 
with  the  whole  charge,  and  then  decide,  not  whether  there  hh 
been  any  misdirection,  but  whether  there  has  been  any  snch 
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vhstantial  misdirection  as  to  have  caused,  in  our  opinion,  a 
ubstantial  miscarriage  of  justice*  If  we  have  any  reasonable 
loubt  on  either  of  these  points,  we  should  uphold  the  charge  as 
alid.  I  think  that,  acting  upon  these  principles,  and  taking  the  ^^ 
harge  as  a  whole,  there  has  been  no  misdirection  on  any  of  the 
rounds  upon  which  the  defendant  has  relied;  and  that  even  if 
here  has  been  a  misdirection,  there  has  been  no  such  miscarriage 
f  justice  occasioned  by  it  as  to  entitle  the  defendant  to  a  new 
rial. 

Further,  as  to  the  second  ground  for  a  new  trial,  the  answer  of 
he  judge  to  the  question  put  by  the  jury  was  technically  correct, 
.nd  in  one  aspect  it  was  not  only  technically  but  absolutely 
lorrect.  If  that  be  so,  there  is  as  to  that  ground  not  only  no 
aisdirection,  but  no  non-direction.  If  it  be  not  correct,  then  it 
s  a  matter  of  non-direction,  and  no  complaint  has  been  made 
iither  at  the  trial  or  here  of  a  non-direction.  I  have  no 
loubt  the  jury  in  their  question  included  the  persons  going  up 
ind  down  the  lane  to  Hartung  s  Hotel,  as  well  as  the  people  going 
X)  and  from  their  homes  on  each  side  of  the  lane.  It  was  argued 
}y  counsel  for  the  plaintiff  that  the  people  going  to  Hartung's 
vere  included,  because  Hartung's  was  thought  to  be  in  the 
Jourt.  Without  offering  any  decided  opinion  upon  the  point, 
the  inclination  of  my  opinion  is  to  agree  with  the  argument,  that 
the  mere  fact  of  people  being  allowed  by  the  owner  to  go  back- 
v^ards  and  forwards  to  Hartung's  would  at  the  utmost  go  to  this, 
that  the  owner  intended  to  give  those  persons  a  right  to  use 
that  particular  way  for  that  particular  purpose;  that,  at  the 
utmost,  would  give  them  a  right  to  use  the  easement  so  as  to  go 
to  Hartung's.  If  that  view  be  correct  then  the  judge's  answer 
was  not  only  technically  right  but  absolutely  right;  and  there 
is  neither  misdirection  nor  nondirection. 

a'Beckett,  J.  The  only  doubt  I  have  had  was  with  reference  to 
the  question  put  by  the  jury  to  the  judge.  The  question  itself, 
as  has  been  pointed  out,  is  obscure,  and  the  answer  of  the  judge 
by  no  means  removes  the  obscurity.  Looking  merely  at  the 
question  and  answer,  it  appears  to  me  that  the  Court  would  be 
wrong  in  stating  that  the  word  "  no"  constituted  a  misdirection. 
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F.  c.  because  there  is  this  on  the  face  of  the  question — the  inquiry 

1886  whether  a  limited  use  of  the  court  by  a  limited  class  of  persons 

(j^yjgj.         would  make  that  court  a  place  over  which  the  public  had  a 
^.       ^'  right-of-way,  and  it  was  simply  contended  that  the  question  put 

in  that  general  shape,  without  reference  to  what  the  jury  may 
have  had  in  their  minds,  was  wrongly  answered  by  a  simple 
negative.  The  most  that  can  be  said  by  way  of  objection  in 
reference  to  that  answer,  is  that  it  did  not  remove  the  doubts 
which  might  arise  on  the  face  of  the  question  on  hearing  it,  and 
that  it  did  not  afford  to  the  jury  as  full  and  clear  a  statement 
of  the  law  bearing  on  the  class  of  facts  upon  which  the  question 
dealt  as  it  might  have  done;  but  in  reference  to  that  we  have  of 
course  to  bear  in  mind  that  the  whole  law  of  the  case  had  been  dis- 
closed and  presented  to  the  jury  by  the  judge  during  his  charge, 
and  he  might  have  thought  it  unnecessary  at  that  late  stage,  in 
answer  to  a  single  question, to  go  once  more  into  the  law  of  the  case. 
An  answer  given  wrongly  under  these  circumstances  does  not  to 
my  mind  constitute  misdirection  affording  a  ground  for  a  new 
trial.  ^  For  this  reason  and  the  reasons  already  given,  I  concur  in 
the  judgment  of  the  Court. 

Motion  for  new  trial  dismissed  wUh  costs. 

Solicitors  for  plaintiff:  OiUott,  Croker  <&  Snowden. 

Solicitors  for  defendant :    Bennett,  Attenborough,  WiUcs  and 
N'unn 

A.J.A. 


F.  0.  REGINA  V.  MUSGROVE,  Ex  parU  BOBARDT. 

Oct.  8.  CuetOTM  Act  1883—89.  206,  24^Sufficiency  of  form  oj  convieUon  given  •»  <*< 
Schedule — Proqf  of  offence  in  terms  of  the  Act. 

Under  sec.  244  of  *'  Tfie  Customs  Act  1883,"  a  conviction  which  follows  the  fom 
given  in  the  schedule  of  the  Act  is  good,  although  the  offence. under  the  partieoltf 
section  of  the  Act  to  which  such  form  is  applicable  is  not  accurately  set  forth, 
provided  that  the  offence  in  the  terms  of  such  section  has  been  proved. 

Order  nisi  to  quash  a  conviction. 

At  a  court  of  petty  sessions  holden  in  Melbourne,  the  present 
applicant  was  convicted,  under  "  The  Customs  Act  1883  "  (No. 
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I),  for  "being  concenied  in  having  possession  of  certain 
lustomed  goods,  to  wit,  three  hundred  and  seventeen  watches, 
trary  to  sec.  206  of  the  said  Act."  The  evidence  showed  that  ] 
present  respondent,  a  Customs  oflicer,  had  entered  the  pre-  ^^ 
68  of  the  defendant,  who  was  an  importer  of  watches,  and  pur-  J 
sed  a  watch  which  was  taken  out  of  a  safe  in  the  defendant's 
p  in  which  a  number  of  other  watches  were  kept.  Shortly 
rwards  another  officer  came  into  the  shop  and  demanded 
)e  shown  the  rest  of  the  watches  in  the  safe ;  and,  on  their 
ig  produced,  he  asked  whether  duty  had  been  paid  on  the 
«hes.  The  defendant  answered  in  the  affirmative.  He  was 
1  requested  to  produce  the  invoices,  and  as  the  defendant 
ed  to  produce  the  same,  or  to  give  satisfactory  evidence  of  the 
le  in  which  he  became  possessed  of  the  watches,  the  watches 
e  seized,  and  the  defendant  was  summoned  to  appear  before 
court  of  Petty  Sessions,  Melbourne.  The  information  charged 
defendant  with  "being  concerned  in  having  possession  of 
ain  uncustomed  goods,  contrary  to  sec.  206  of  "  The  Customs 
1883."  It  was  objected,  on  behalf  of  the  defendant, 
t  the  information  disclosed  no  offence  within  the  scope  of 
t  section.  The  information  had  been  drawn  up  in  the  form 
sn  in  the  schedule  to  the  Act.  The  justices  found  that  the 
rge  was  sustained,  and  convicted  the  defendant  accordingly. 

lodges  showed  cause — The  objection  taken  by  the  defendant 
his  Order  is  that  it  does  not  appear  by  the  conviction  that  he 
been  found  guilty  of  any  offence  under  the  Act.  The  infor- 
bion  is  in  the  form  given  in  the  15th  count  of  the  5th  schedule 
he  Act,  which  is  the  form  given  for  prosecutions  under  sec. 
I.  It  must  be  observed  that  sec.  244  provides  that  all  infoima- 
is  and  convictions  founded  upon  the  forms  given  in  that 
edole  shall  be  valid  and  sufficient.  It  may  be  that  the  offence 
out  in  the  information  is  not  the  identical  offence  mentioned 
the  particular  section,  but  so  long  as  the  information  follows 
form  prescribed,  and  the  offence  actually  proved  is  the  offence 
ler  the  section,  that  is  all  that  is  requisite.  In  the  present  case 
I  evidence  certainly  establishes  the  guilt  of  the  defendant  in 
pect  of  an  offence  under  sec.  206.    It  is  admitted  that  an 
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offence  under  the  section  must  be  proved^  and  it  is  not  contended 
that  the  schedule  can  enlarge  the  offence.  Here  there  is  a  convic- 
tion in  the  form  prescribed  by  the  schedule,  and  the  evidence 
clearly  discloses  an  offence  under  the  section.  The  whole  inten- 
tion of  the  Act  vfrould  be  defeated  if  it  were  held  that  that  is 
insufficient.  Undoubtedly  the  statement  in  the  form  is  not 
accurate,  but  it  is  sufficient :  In  re  AUiaon  (a) ;  Jteg.  v.  Hyde  (h) ; 
Reg.  V.  Bindon  (c) ;  Re  Oavme  (d). 


.  ladocs,  in  support  of  the  Order  nisi — Sec.  244  provides  that 
any  conviction  "  for  such  offence"  shall  be  good,  but  it  does  not 
say  that  any  conviction  shall  be  good  if  it  merely  follows  the 
form  in  the  schedule.  The  offence  must  be  duly  set  out.  The 
conviction  is  for  ''being  concerned  in  having  possession;"  the 
offence  in  the  section  is  for  having  goods  which  have  "  knowingly 
come  to  the  hands"  of  the  defendant.  Guilty  knowledge  at  the 
time  the  goods  came  to  the  hands  of  the  defendant  is  necessary  to 
establish  the  offence,  and  there  is  no  evidence  whatsoever  as  to 
that  It  would  be  unfair  to  charge  a  defendant  with  one  specific 
crime,  and  then  prove  a  different  one  which  he  may  not  be  pre- 
pared to  meet.  It  is  also  contended  that  sec.  244  provides  for  a 
conviction  for  an  offence  under  this  Act,  but  there  is  no  such 
offence  in  the  Act  as  that  set  out  in  the  conviction,  and  therefore 
it  is  bad.  The  form  is  not  applicable ;  and  if  so,  then  the  convic- 
tion is  not  right. 

Feb  Curiah  (e).  This  is  an  Order  to  quash  a  conviction  made 
under  sec.  206  of  "  The  Cvstoras  Act  1883,"  upon  the  ground 
that  it  does  not  appear  in  or  by  the  conviction  that  the  defendant 
was  charged  with  or  found  guilty  of  any  offence  under  that  Act 
The  conviction  in  this  case  follows  the  terms  of  the  information, 
and  the  information  charges  the  defendant  ''  with  having  been 
conceiiied  in  having  possession  of  certain  uncustomed  goods 
contrary  to  the  provisions  of  sec.  206."  The  conviction 
following  the  information  in  these  terms,  also  follows  the  terms 

(a)  10  Ex.  661;  24  L.J.  (M.C.)  73.  (c)  AnU  Vol.  HI.,  L.  3. 

(6)  21  L.J.  (M.C.)  94.  {d)  AnU  Vol.  VI.,  L.  296. 

(e)  HIGD7B0TIIAM,  C.J.,  WiLLiAMs  and  a'Beckjett.'JJ. 
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:  the  fifteenth  count  of  the  fifth  schedule  to  the  Act.  Now  it  is 
Imitted  that  the  offence  therein  described  is  an  offence  which  is 
)t  to  be  found  described  in  those  terms  in  sec.  206  of  the 
ct.  It  cannot  be  doubted,  however,  that  the  offence  to  which 
le  description  in  the  form  in  the  schedule  applies  is  the  offence 
scribed  in  that  section  as  the  offence  of  "being  a  person  to  whose 
mds  and  possession  any  uncustomed  goods  shall  knowingly 
ime."  It  is  not  necessary  to  decide  that  those  words  mean  that 
le  goods  have  come  to  the  possession  of  the  defendant,  he  being 
vare  at  the  time  he  received  them  that  they  were  uncustomed. 
.  appears  that  on  all  the  facts  the  magistrates  have  found  the 
rfendant  guilty  of  an  offence  under  this  section,  and  necessarily 
ader  this  part  of  the  section,  and  they  have  heard  evidence  on 
hich  a  conviction  for  this  offence  in  that  sense  may  well  be 
funded. 

It  is  said,  however,  and  it  is  the  ground  of  this  Order,  that  the 
Fence  described  in  the  conviction  is  not  an  offence  contained  in 
le  section ;  and  at  first  sight  this  appears  to  be  a  very  grave 
bjection  indeed.  We  think,  however,  that  that  objection  is  met 
Y  the  terms  of  sec.  244,  which  contains  a  proviso  rarely  found 
I  Acts  of  Parliament,  but  which  like  other  provisions  in  the 
Jastoms  laws  is  necessarily  very  stringent.  It  provides  that  a 
^nviction  shall  be  deemed  to  be  for  an  offence  against  the  Act, 
nd  shall  be  deemed  valid  and  suflScient,  if  the  offence  it  sets 
3rth  is  either  in  the  words  of  the  Act  or  in  the  words  of  the 
iformation  by  this  Act  prescribed.  The  offence  here  appears  to 
(e  an  offence  against  the  provisions  of  sec  206,  while  the  form  of 
he  conviction  follows  the  terms  of  the  schedule,  and  we  think 
herefore  that  the  objection  to  this  conviction  fails  and  has  not 
►een  sustained,  and  that  the  Order  must  be  discharged  with 
losts. 
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Solicitoi-s  for  complainant :  Oillott,  CroJcer  Jk  Snmvden, 

Solicitor  for  defendant :  P.  D.  Phillips. 

W.  H.  M. 
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y»C  REOINA  V.  KENNY. 

1886  Wvidenu^AdmisdbUUy  of  wife's  evidence  against  her  hu^HMnd—Depositioms— 

Sept.  13.  AdmiseibaUy  of. 

Nov.  1.  Where  the  evidence  of  a  wife  is  admiasible  against  her  hnsbcmd,  ex  neoeatUak 

^"^  to  prove  the  fact  of  an  assault  upon  her,  her  evidence  is  also  admissible  to  prore 

all  facts  relevant  to  the  case. 

Where  a  witness  of  tender  years  is  unable  to  remember  the  evidence  given  hj 
him  at  the  police  court,  it  is  improper  to  read  his  deposition  to  him  in  the  pie- 
sence  of  the  jury,  asking  him  whether  it  u  true.  But  a  conviction  suffidentlj 
supported  by  other  evidence,  will  not,  on  this  ground,  be  set  aside. 

Special  case  stated  by  the  Chairman  of  General  Sessions, 
Melbourne,  for  the  opinion  of  the  Full  Court. 

The  prisoner  was  charged  with  feloniously  wounding  his  wife, 
Honora  Kenny,  with  intent  to  do  her  grievous  bodily  harm.  Ai 
the  trial  the  evidence  of  the  wife  was  given  as  to  the  actual 
assault,  and  also  as  to  other  facts  relating  to  the  history  of  the 
case;  and  further  as  to  the  age  of  her  son.  It  was  objected  on 
behalf  of  the  prisoner  that  evidence  was  only  admissible  as  far 
as  related  to  the  immediate  circumstances  of  the  assault  and  of  any 
resulting  injuries,  but  that  no  other  evidence  of  the  history  of  the 
case  could  be  given  on  such  a  charge;  it  was  further  objected  that 
the  wife  could  not  give  evidence  of  the  age  of  the  son,  as  against 
the  father.  James  Kenny,  the  son  of  the  prisoner,  was  called, 
*  and  was  unable  to  remember  anything,  except  that  he  saw  the 
prisoner  strike  his  mother.  As  the  boy  could  not  read  and 
could  not  remember  anything  further,  the  Crown  Prose- 
cutor read  to  the  witness  his  deposition  taken  at  the  pohee 
court,  and  asked  the  witness,  paragraph  by  paragraph,  whether  it 
was  true.  The  questions  reserved  were — (1)  Whether  the  evi- 
dence of  Honora  Kenny  was  admissible  to  prove  circumstances 
beyond  the  immediate  facts  of  the  assault  (2)  Whether  the 
deposition  of  James  Kenny  was  admissible  in  the  circumstances. 

Sir  B,  O'Loghlen,  for  the  prisoner — The  depositions  could  not 
be  put  in  evidence  at  all,  and  the  witness  could  not  be  examined 
upon  them.  Depositions  may  be  read,  according  to  the  provisions 
of  «  The  Justices  of  the  Peace  Statute  1865"  (No.  267),  sec.  80,  on 
three  occasions  only,  namely: — where  a  witness  is  so  ill  as  not  to 
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be  able  to  travel;  where  the  witness  has  died;  and  where  the  ^'^' 

witness  has  been  bribed  to  go  away  without  giving  evidence.  1886 

These  are  the  only  exceptions.  The  practice  of  refreshing  a  rbqika 
witness'  memory  is  new,  and  cannot  be  extehded  to  the  length  to  kbh'mt 
which  it  is  sought  to  extend  it  in  the  present  case.  In  Reg.  v. 
Stokes  (a)  and  Beg.  v.  Palmer  (&)  it  was  said  that  the  practice  of 
placing  his  deposition  in  the  hands  of  the  witness,  and  asking  him 
if,  having  read  it,  he  still  persists  in  his  statement,  is  wrong  in 
principle  and  will  not  be  permitted.  In  Reg.  v.  WiUiams  (c), 
depositions  were  allowed  to  be  put  in ;  but  the  witness  in  that 
case  was  really  examined  by  the  judge  himself.  The  eflfect  of 
reading  over  these  depositions  paragraph  by  paragraph  is  really 
to  put  fresh  evidence  before  the  jury.  Depositions  may  be  used 
to  contradict  a  witness  where  he  becomes  adverse ;  but  in  this  case 
that  question  did  not  arise.  If  it  had  been  desired  merely  to 
refresh  the  witness's  memory,  the  jury  should*  have  withdrawn 
and  the  depositions'  might  then  have  been  read,  and  the  witness 
could  have  proceeded  to  give  his  evidence ;  but  the  depositions 
should  not  be  read  to  the  jury.  The  prisoner  has  the  right  to 
examine  on  the  depositions,  and  to  impeach  the  witness  of  the 
Crown ;  but  the  Crown  could  not  do  so  without  the  leave  of  the 
judge.  The  case  upon  which  the  Crown  relies  is  that  of  Reg.  v. 
HaUett  {^;  but  that  merely  decides  that  the  Crown  can  cross- 
examine  for  the  purpose  of  contradicting  a  statement  inconsistent 
with  statements  made  in  the  police  court.  The  right  of  a  judge  to 
impeach  the  credit  of  a  witness,  by  ordering  his  deposition  to  be  read, 
was  first  recognised  in  Reg.  v.  Oldroyd  (e).  The  cases  are  all  col- 
lected in  3  Rvsedl  on  Crimea  (4th  Ed.),  492,  and  they  all  turn  upon 
the  same  point  of  contradicting  the  witness;  that  element  is  absent 
in  this  case.  As  to  the  other  point,  there  is  no  doubt  but  that  the 
wife  is  a  competent  witness  against  her  husband  as  to  the  injury 
she  has  received.  In  Lady  AucUey's  Case,  cited  in  3  Russell  on 
Crimes  (6th  Ed.),  626,  the  wife's  evidence  is  said  to  be  admissible 
ex  necessitate.  As  to  the  evidence  beyond  the  fact  of  the  blow, 
there  were  other  witnesses  who  could  give  evidence,  and  there- 

(a)  4  Ck>x  451.  (c)  6  Cox  343. 

(6)  5  Cox  23e.  (d)  9  C.  A  P.  748. 

(e)  Rufls.  &  Ry.  CO.  88. 

V.L.E..  Vol.  xn.  EEB 
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^'^'  tote  the  evidence  of  the  wife  was  not  necesaaty  and  eonld  net  be 

1886  received.    It  is  doubtful  whether  the  wife's  evidence  even  as  to 

RBonrA  the  assault  itself  is  receivable  where  the  assault  can  be  proved 

Kbkky.  <din/nde:  Beg.  v.  Pearce  (/). 

J.  T.  Thordd  Smith,  for  the  Crown-^The  evidence  of  a 
wife  against  her  husband  was  not  received,  upon  the  principle 
that  she  was  so  much  under  the  control  of  her  husbuad  that  her 
evidence  would  be  untrustworthy ;  but  when  once  her  evidenee 
is  admissible  for  any  purpose  whatsoever,  then  the  deetriae 
of  coercion  fialls  to  the  ground,  and  her  evidence  ia  admisaiMe  for 
all  purposes.  [Williams,  J.  The  evidence  of  the  wife  is  received 
so  far  as  necessity  compels  us  to  receive  it  in  the  inteiests  of 
justice^  but  no  further].  All  the  evidence  here  is  ahsolntely  neces- 
sary, and  is  part  of  the  res  gestae  The  depositions  were  availaUe 
for  the  purpose  for  which  they  wei?e  used :  JBf^.  v.  HaUtttig). 
No  injustice  is  done  to  the  prisoner,  wh^  haa  a  cgpj  0^  tbe 
depoeitioDs  given  to  him. 

The  judgment  of  the  Court  (h)  waa  d^veved  by 
HioiNBOTHAM,  C J.  The  prisoner  was  iasied  befc^^  the  Oomt 
of  General  Sessions  at  Melbourne  on  the  charge  of  felonionsfy 
wounding  Honora  Kenny,  his  wife,  with  intent  to  do  bar 
grievoQs  bodily  harm.  The  chainnan  reserved  two  qoestieiis 
of  law,  which  are  stated  in  the  spedal  caae.  ThB  first  ques- 
tion is  whether  the  evidence  of  Honora  Kenny  was  admissiUe 
to  prove  circumstances  beyond  the  immediate  facts  of  the 
assault.  It  appears  from  the  case  that  an  objection  to  the  ad- 
mission of  evidence  of  this  nature  was  taken  by  the  prisoner's 
counsel ;  the  chairman  overruled  the  objection,  and  we  are  of 
opinion  that  he  was  right  in  doing  so.  The  old  and  well- 
established  rule  of  Common  Law  is  that  neither  a  husband  nor 
a  wife  is  competent  or  compellable  to  give  evidence  for  or  against 
the  other  in  any  criminal  proceeding.  This  rule  is  kept  in  force 
by   "  The  Statute  of  Evidence  1864,"  sec.  45;  but  a  Common 

(/)  9  C.  A  P.  667.  to)  9  C  A  P.  748. 

(A)  HiGiNBOTHA>i,  C.  J.,  Williams  and  Webb,  J  J. 
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Law  exicepti<Hi  to  this  rule,  equally  well  established^  exists  where 
personal  injuries  have  been  oommitted  by  a  husband  or  a  wife 
against  tiie  other.  In  any  such  case  the  evidence  of  either  husband 
or  wife  is  admissible.  In  R,  v.  Whitekouae,  cited  2  Ruas.  on 
Crimes,  984,  Holroyd,  J.,  intimated  the  opinion  that  where  the 
evidence  of  a  husband  or  wife  was  admissible  it  could  only 
be  admitted  to  prove  facts  which  could  not  be  proved  by  any 
other  witness.  But  this  opinion  does  not  appear  to  have  been  ac- 
c^ted  or  acted  upcm  in  subsequent  cases,  and  we  do  not  think 
that  it  is  supported  by  any  sound  reasons.  If  the  testimony  of  a 
hitsband  or  wife  is  admitted  eo:?  necessitate  respecting  the  facts  in 
issue,  there  odIn  be  no  sufficient  cause  for  excluding  it  with  refers 
6Qoe  to  6ther  less  important  but  relevant  facts  when  such  testi- 
mony is  required  to  introduce  or  explain  the  main  facts  of 
^et^e.  - 

The  second  question  reserved  is  whether  the  deposition  of 
Jeftn^  Eeniiy  was  adEtiisgdble  under  the  circumstances.  James 
Kenny,  a  son  of  the  prisoner,  a  child  over  sev^n  years  ct  age,  wts 
caDed  tKfr  the  prosecution,  and  being  sworn,  stated  that  he 
remembered  the  night  his  father  had  a  row  with  Durack — a  man 
who  was  in  the  house  on  iSie  night  tho  wife  was  wounded--^nd 
Hfait  he'saw  liis  father  hit  his  mother  when  she  was  in  *  the 
bedrdb^r '  The^ild  stated  ^that  he  could  tiot  remember  AtiythiHg 
more,  and'  that  he  could  not  read.  The  proseeutor  for  ihl^  Queen 
pn^()0Bed  to  read  the  witness's  deposition  to  him,  and  this^as 
dooe,  nolwiUistanding  an  objection  taken  for  the  pHfionev  ahd 
overruled  \^  the  learned  chairman.  The  deposition  of  the  wit- 
n^  contained  particulars  of  the  assault  by  the  prisonee,  and 
corroborated  the  wife's  evidence.  The  deposition  itself  was  not, 
and  could  not  be,  put  in  evidence  by  the  Crown ;  and  as  the 
probable  effect  of  the  mode  in  which  the  witness  was  examined 
and  gave  his  evidence  was  to  communicate  to  the  jury  all  Hie 
particulars  contained  in  the  deposition,  which  the  child  had 
declared  that  he  could  not  remember,  we  think  that  it  would 
have  been  a  safer  course  not  to  allow  the  deposition  to  be  read  in 
the  hearing  of  the  jury. 

But  although  the  mode  in  which  the  witness  was  allowed  to  be 
examined  was,  in  our  opinion,  erroneous  and  unsafe,  we  do  not 

EEE2 
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F.  0.  think  that  the  conviction,  which  was  suflSciently  supported  by 

1886  other  evidence^  ought  for  this  reason  only,  to  be  set  &side.     It  has 

Rhgina  l>^^  observed  that  the  rules  of  evidence,  as  applicable  to  criminal 
Kennt  trifi^ls  as  well  as  to  trials  of  issues  between  party  and  party,  are 
the  result  of  a  practice  established,  not  by  the  law  of  the  land, 
but  by  the  judges :  See  per  Parke,  B.,  in  Reg.  v.  Eyle  (j);  and  per 
Willes,  J.,  in  Dulce  of  Beaufort  v.  Crawshay  (/c).  In  the  applica- 
tion of  these  rules  for  the  purpose  of  eliciting  evidence,  a  wide 
discretion  is  necessarily  vested  in  the  judge,  especially  in  criminal 
trials,  for  the  furtherance  of  justice:  Beg.  v.  Jamea  (l).  And 
there  is  abundant  authority  for  holding  that  where  a  discretion 
exists,  the  Court  will  not  interfere  with  the  exercise  of  that 
discretion  by  a  judge  of  fii^st  instance,  although  the  individual 
members  of  the  Court  may  think  that,  had  they  been  in  hi» 
position,  they  might  have  been  disposed  to  exercise  it  differently; 
unless  they  should  be  of  opinion  that  his  decision  was  manifestly 
eiToneous,  or  founded  on  a  wrong  principle,  and  has  in  fact 
operated  unjustly :  See  per  Baggallay,  L. J.,  and  Cotton,  L.J.,  in 
Preatney  v.  Colchester*  (m);  and  Duke  of  Beaufort  v.  Crawly  (n). 
We  determine  that  the  deposition  of  James  Kenny  was  not 
admissible  under  the  circumstances  disclosed  in  the  case,  hut 
it  was  not  in  fact  put  in,  and  was  merely  used  by  counsel  for  the 
prosecution  as  an  informal  means  of  eliciting  the  evidence  of  the 
child,  which  evidence  was,  in  our  opinion,  admissible.  The  con- 
viction will  be  aflSrmed. 

Solicitor  for  the  Crown :  Sutherland,  Crown  Solicitor. 
Solicitors  for  the  prisoner :  Duffy  &  Wilkinson. 

W.  H.  M. 
0)  9  M.  &  W.  244.  {m)  24  Ch.  D.  383,  385 ;  62  L.J.  (Ch.) 

(i)  L.R.,  1  C.P.  708;  35  L.J.  (C.P.)    877. 
342.  (n)  L.R.,  1  C.P.  699 ;  35  L.J.  (C.P.) 

{I)  Ante  Vol.  X.,  L.  193.  342. 
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ALBRECHT  v.  PATTERSON.  F.  c. 

Slandtr-^Wordi  not  eietionahU  per  ae^ImputcUion  of  unchastity  to  a  woman —  \$$q 

Special  damage  laid  and  proved^Oeneral  damages  not  recoverable.  g^^^  ^^  j^ 

In  an  action  for  a  slander  imputing  to  a  woman  unchastity,  the  plaintiff  Nov,  I. 

IB  restricted  to  the  special  damages  laid  in  the  statement  of  claim  and  proved  at  

the  trial,  as  in  the  case  of  any  other  words  not  actionable  per  se,  and  cannot 
recover  general  damages  for  loss  of  re^utBAioni—diiaentiente  Higinbotham,  C.J. 

Dixon  V.  Smith  (a)  commented  on;  White  v.  Jordan  (h)  explained. 

Motion  for  new  trial. 

Action  for  slander.  The  slander  complained  of  consisted  of 
words  imputing  unchastity  to  the  plaintiff,  an  unmarried  woman, 
■and  the  special  damage  alleged  was,  "that  the  plaintiff  was 
injured  in  her  character  and  reputation  and  lost  the  assist- 
ance, hospitality  and  companionship  of  divers  friends  and 
one  Henry  Bell  who  was  theretofore  in  the  habit  of  giving 
■assistance  to  the  plaintiff,  and  entertained  and  was  friendly  to 
the  plaintiff;  and  by  reason  of  the  premises  he  ceased  to  give 
the  said  assistance  and  to  be  hospitable  and  friendly  to  the 
plaintiff/'  The  action  was  tried  before  Kerferd,  J.,  and  a  jury. 
The  case  is  reported  upon  the  argument  of  points  reserved ;  ante 
p.  697.  The  evidence  showed  that  the  plaintiff,  who  had  been 
several  times  to  H.  Bell's  house,  was,  in  consequence  of  the 
slander,  forbidden  to  come  again.  The  jury  gave  a  verdict  for  the 
plaintiff  upon  this  count,  with  2002.  damages.  The  learned  judge 
at  the  trial  directed  the  jury  that  if  they  were  satisfied  that  the 
plaintiff  had  proved  special  damage,  they  were  at  liberty  to  award 
general  damages.  The  defendant  moved  for  a  new  trial  on  the 
ground  that  the  damages  were  excessive,  and  that  the  learned 
judge  had  misdirected  the  jury. 

Purves,  Q,C.,  and  Box,  for  the  defendant,  in  support  of  the 
motion — The  damages  given  by  the  jury  are  enormous  and  ex- 
travagant. The  statement  or  slander  complained  of  was  made  to 
one  family  whose  hospitality  was  never  tested,  and  it  was  made 
under  circumstances  which  could  not  permit  of  such  an  amount 

(a)  6  H.  &  N.  450 ;  29  L.  J.  (Ex.)  125.  (6)  Ante  Vol.  VL,  L.  11. 
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F.c.  of  damages  being  awarded.     The  rule  is  stated  in  Maytie  m 

1886  Doumages  that  "  if  the  damages  are  cleariy  too  large,  the  Court 
Albrbcht  w^'l  »^^  ^^^  ^^ase  to  another  jury."  On  the  second  ground  it  is 
submitted  that  the  learned  judge  was  clearly  wrong  when  he  told 
the  jury  that  if  the  plaintiff  proved  special  damage,  they  were  at 
large  to  give  general  damages,  and  were  not  confined  to  the 
actual  loss  proved.  The  true  measure  of  damages  in  this  case  is 
the  actual  loss  suffered  at  the  hands  of  Bell ;  there  can  be  no 
doubt  but  that  the  2002.  was  awarded  in  accordance  with  the 
direction  of  the  learned  judge,  as  general  damages  for  general  lo^ 
of  character.  In  an  action  for  slander  where  the  words  are  not 
actionable  per  se,  the  damages  must  be  confined  to  the  actual 
temporal  loss  sustained.  This  rule  is  laid  down  in  Odgers  on 
Libel  and  Slander  313.  "  The  jury  ought  not  to  compensate  the 
plaintiff  for  pain,  mental  anxiety  or  a  general  loss  of  reputation, 
but  should  confine  their  assessment  to  the  actual  pecuniary  loss 
that  has  been  alleged  and  proved."  It  is  said  in  this  text  book 
that  the  rule  thus  laid  down  is  frequently  neglected  in  practioa 
There  is  only  one  English  authority  which  can  be  found  which 
bears  directly  on  this  point.  It  was  laid  down  in  Diocon  v. 
Smith  (a)  that  a  surgeon,  in  an  action  for  slander  for  words  not 
actionable  per  se,  could  not  recover  damages  for  a  general  loss  of 
business.  It  was  said  in  that  case,  per  Martin,  B.,  that  the  action 
was  in  substance  an  action  to  recover  special  damage.  [Higin- 
BOTHAM,  J.  There  is  an  analogous  class  of  cases,  viz.,  seduction, 
founded  upon  loss  of  service;  the  parent  having  once  proved 
loss  of  service,  the  damages  are  not  limited  to  such  loss 
of  service,  but  the  jury  may  award  damages  for  mental 
pain  and  for  the  feelings  of  the  parent.]  But  that  class  is 
aui  geneins,  and  is  distinctly  judge-made  law.  A  woman  is 
not  considered  to  have  a  cause  of  action  for  words  imputing 
want  of  chastity,  unless  she  can  prove  special  damage;  and  that 
extension  was  allowed  in  order  that  a  woman  might  recover  the 
actual  damage  she  could  prove,  and  impliedly  restricted  her  to 
such  damage.  The  case  which  the  plaintiff  relies  upon  is  White 
V.  Jordan  {b).  That  case  is  in  direct  conflict  with  Diaon  v. 
Smith,  and  should  not  be  followed. 

(a)  6  H.  &  N.  450;  29  L.J.  (Ex.)  126.  {b)  AnU  Vol.  VI.,  L.  11. 
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Dr.  Madden  and  Bayles,  for  the  plaintiff,  showed  cause — The 
(Tiry  are  not  bound  down  to  the  actual  temporal  loss  sustained 
by  the  plaintiff,  but  may  proceed  to  award  damages  for  general 
loss  of  character.  The  principle  of  this  action  is  analogous  to 
that  of  seduction,  and  the  latter  is  no  more  "judge-made  law" 
bhan  the  former.  The  decision  in  Dixon  v.  Smith  is  at  the  most 
ui  indirect  and  unsatisfactory  authority.  The  Court,  in  laying 
iown  a  general  principle  like  this,  should  be  guided  by  the 
principles  of  an  analogous  class  of  case.  In  seduction,  once  a 
loss  of  service  is  proved,  the  jury  may  give  general  damages,  and 
the  basis  of  those  general  damages  is  loss  of  reputation ;  that  is 
exactly  what  id  at  stake  in  the  slander  of  a  woman,  and  should 
Form  the  basis  upon  which  to  found  general  damages.  [Higin- 
BOTHAM,  J.  An  action  for  seduction  is  alleged  to  be  brought  for 
'example  s  sake,''  and  that  surely  is  a  distinction  when  compared 
vrith  an  action  for  slander.]  There  is  no  substantial  difference 
between  the  case  of  a  person  who  seduces  a  girl,  and  so  destroys 
ber  virtue,  and  the  case  of  a  person  who  says  that  that  girls 
irirtue  is  destroyed,  and  so  saying  endeavours  to  destroy  it  by 
ilander.  A  person  who  is  not  a  trader  cannot  recover  more  than 
nominal  damages  for  the  dishonour  of  a  cheque,  unless  he  proves 
special  damages;  but  when  once  he  has  established  special 
damage,  he  can  then  recover  general  damages:  Rolin  v. 
Steward  (c).  [Williams,  J.  That  class  is  distinct,  inasmuch  as 
a  cause  of  action  exists  for  the  dishonour  of  a  cheque,  for  which 
you  can  recover  nominal  damages,  and  special  damage  is  not 
Decessary  to  be  proved  in  order  to  give  you  your  cause  of  action 
AS  in  an  action  for  slander  where  the  words  are  not  actionable 
per  86,]  In  Dixon  v.  Smith  (d),  there  were  other  diflBlculties 
which  prevent  it  from  being  a  clear  authority  upon  this  subject, 
for  the  most  prominent  feature  in  that  case  was  the  fact  that 
damages  had  been  awarded  for  repetitions  of  the  slander  by  other 
persons,  which  was  a  question  distinct  from  the  present.  The 
case  of  White  v.  Jordan  (e)  expressly  decides  that  the  jury  may 
give  general  damages,  and  it  was  upon  this  authority  that  the 
learned  judge  directed  the   jury.      There  are   two  American 

(e)  14  C.B.  595;  23  L.J.  (C.P.)  148.     {d)  5  H.  &  N.  450;  29  L.J.  (Ex.),  125. 
(e)^n/«VoL  VL,  L.  11. 
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J^o.  decisions  in  which  general  damages  were  awarded  in  a  similar 

1886  action  for  slander :  Olmsted  v.  Miller  (f) ;  WiUiame  v.  HiU  (g). 
Albrbcht  [Higinbotham,  J.  In  neither  of  those  cases  was  this  point 
Pattbbson  ^^ised.]  Even  if  the  learned  judge  did  misdirect  the  jury,  yet 
under  Ord.  xxxix.  r.  6,  a  new  trial  will  not  be  granted  unless 
some  substantial  wrong  and  injustice  has  been  done  by  the  mis- 
direction. It  must  be  borne  in  mind  that  the  finding  of  the  juiy 
has  been  in  favour  of  the  plaintiff,  and  that  the  defendant  has 
never  withdrawn  her  statements,  and  has  refused  to  apologise. 

Box,  in  reply — ^There  can  be  little  doubt  but  that  a  serious 
injustice  has  been  done.  The  jury  have  been  allowed  to  deal 
with  the  most  important  question  in  the  case  with  which,  if  the 
defendant's  contention  is  right,  they  had  no  right  to  deal.  The 
true  view  of  the  case  of  Diaxm  v.  Smith  is  laid  down  in  Starkie 
on  Slander  (3rd  Ed.)  328,  "where  the  words  are  not  actionable  in 
themselves,  it  appears  that  the  plaintiff  cannot  go  into  general 
damage  beyond  the  special  damage  laid."  ■  [Williams,  J.  In 
Toxmtsend  v.  Evokes  (h)  it  was  said  that  "  if  a  particular  aver- 
ment states  special  damage,  the  jury  are  only  to  consider  damages 
that  have  actually  been  sustained."]  That  is  the  principle  which 
the  defendant  contends  should  be  applied  to  this  case.  The 
American  cases  cited  by  the  plaintiff  do  not  show  whether  this 
particular  point  was  ever  argued,  and  there  is  a  difficulty  in 
ascertaining  what  is  the  American  law  upon  the  subject. 

Cur,  adv.  vult 

Nov,  1.  HiGiNBOTHAM,  C.J.     The  plaintiff  recovered  a  verdict  agaiost 

the  defendant  for  2001.  under  the  fifth  paragraph  of  the  state- 
ment of  claim,  which  alleged  that  the  defendant  had  slandered 
the  plaintiff  by  imputing  unchastity  to  her.  The  plaintiff  alleged 
that  she  had  been  injured  in  her  character  and  reputation,  and 
she  also  claimed  special  damage  arising  from  the  withdrawal  of 
the  hospitality  of  divers  friends,  and  particularly  of  one  Henry 
Bell.  A  new  trial  has  been  applied  for  on  two  grounds — ^first, 
that  the  damages  given  by  the  jury  on  the  issues  raised  to  the 
fifth  paragraph  are  excessive;  and,  second,  that  the  learned 
(/)  1  Wend.  506.  {g)  19  Wend.  304.  {h)   2  Mod.  Rep.  160. 
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judge  misdirected  the  jury  by  telling  them  that  if  they  found  rc- 

that  the  plaintiff  had  proved  the  special  damage  laid  in  the  fifth  isse 

paragraph,  they  were  then  at  large  as  to  damages,  and  might      albrecht 
give  the  plaintiff  damages  for  general  loss  of  reputation.    With  ''• 

regard  to  the  first  ground  we  are  of  opinion  that  the  finding  of 
the  jury  ought  not  to  be  disturbed.  The  damages  in  actions  of 
tort  rest  in  the  sound  discretion  of  the  jury  under  the  cir- 
cumstances of  each  particular  case,  and  in  the  absence  of 
proof  of  error  or  misconception  on  their  part,  or  that  they 
have  been  actuated  by  undue  motives,  such  as  prejudice, 
passion,  or  corruption,  the  Court  would  not  be  warranted 
in  setting  aside  their  verdict  merely  because  the  damages 
appear  to  be  excessive,  unless  indeed  they  are  so  large  as  to  lead 
by  necessary  inference  to  the  conclusion  that  a  mistake  has  been 
made :  Bailey  v.  Hart  (j).  We  do  not  say  that  the  damages  in 
the  present  case  are  excessive ;  but  even  if  they  are,  they  are 
not  so  large  as  to  bi'ing  the  case  within  the  rule  just  mentioned. 

The  authorities  bearing  on  the  second  ground  of  this  motion  are 
few  and  indecisive.  The  statement  and  proof  by  the  plaintiff  of  ' 
special  damage  form  an  essential  element  of  the  cause  of  action  in 
a  case  like  the  present.  Whether  the  special  damage  alleged  and 
proved  is  also  the  measure  and  the  limit  of  the  plaintiff's  damages 
is  a  distinct  question.  In  White  v.  Jordan  (k),  this  Court  held 
that  the  amount  of  damages  was  a  matter  for  the  jury,  and 
refused  to  lay  down  a  precise  rule  controlling  the  discretion  of  the 
jury  as  to  what  they  should  give.  But  it  is  not  quite  clear  that  in 
this  case  the  Court  intended  to  determine  the  point  now  under  con- 
sideration. The  decision  of  the  Court  in  Diaxm  v.  Smitii  (I),  which 
was  relied  on  by  the  defendant,  as  showing  that  the  jury  should 
find  strictly  the  amount  of  special  damage  laid,  and  no  more,  does 
not  support  that  view,  although  one  of  the  judges,  Martin,  B., 
appeared  to  favour  it  No  other  authorities  have  been  cited  which 
bear  on  the  question. 

The  action  for  seduction  presents  an  analogy  which  strongly 
favours  the  view  taken  by  the  learned  judge.  It  is  a  condition  of 
a  right  of  action  by  a  parent,  that  the  child  should  be  in  his 

(i)  AnU  Vol.  IX.,  L.  66.  {k)  AnU  Vol.  VI.,  L.  11. 

(Q  5  H.  &  N.,  p.  450 ;  29  L.  J.  (Ex.)  125. 
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F.  c.         service,  and  that  her  seduction  should  be  followed,  aa  a  conse- 

1886         quence,  by  the  actual  loss  of  her  services  :  OrinneU  v.  Wdls  (m); 

AxBRECHT      Eager  v.  Orimwood  (n).    But  the  damages  are  not  linuted  in  this 

Pattkeson      ^^io^i  ^  those  resulting  from  the  loss  of  the  services  of  the  chili 

The  jury  are  at  liberty  to  consider,  in  assessing  damages,  all  that 

the  parent  can  feel   from  the  nature  of    the  loss:  Bedford  v. 

McKowl  (o) ;  and  they  will  be  justified  in  giving  liberal  damages, 

where  the  actual  damages  are  nominal  only,  for  the  sake  of 

example :  per  Wilmot,  C.J.,  in  Tullidge  v.  Wade  (p). 

The  law  which  withholds  from  a  woman  legal  protection  from 
au  imputation  of  all  others  the  most  injurious,  except  where  ii 
has  actually  produced  special  temporal  damage  to  her,  is  a  law 
which,  however  unjust  it  may  seem  to  us  to  be,  must  be  upheld 
and  applied  until  it  is  altered  by  the  Legislature.  But  we  are 
under  no  obligation,  in  my  opinion,  to  extend  the  injurious  effeets 
that  flow  from  the  operation  of  such  a  law.  I  think  that  previous 
decisions  will  be  fully  complied  with  by  holding  that  special 
damage  must  be  alleged  and  proved  as  a  condition  precedent  to 
the  right  of  action  in  a  case  like  the  present  The  inevitable 
hardship  of  the  existing  rule  will  be  mitigated  by  holding  that  as 
soon  as  that  condition  is  satisfied,  and  special  dami^  has  been 
proved,  the  jury  will  be  at  liberty  to  award  general  damages  for 
the  injuiy  actually  sustained  by  the  plaintiff  in  addition  to  that 
which  has  been  specially  alleged  and  proved ;  just  as  they  would 
be  in  a  case  where  special  damage  is  not  a  necessary  element  of 
the  cause  of  action.  I  am  of  opinion,  therefore,  that  the  learned 
judge  was  right  in  his  direction,  and  that  this  application  should 
be  dismissed  ;  but  as  my  learned  brethren  do  not  agree  with  me, 
the  appeal  will  be  allowed  with  costs,  and  a  new  trial  ordered— 
the  costs  of  the  first  trial  to  abide  the  event  of  the  second. 

His  Honour  then  read  the  judgment  of  Williams  and  Webb, 
JJ.: — This  is  an  action  of  slander  brought  by  the  plaintiff  against 
the  defendant  for  statements  made  by  the  defendant  imputiog 
nuchas tity  to  the  plaintiff.  It  is  abundantly  clear,  however  much 
it  may  be  to  be  regretted,  that  such  an  action  cannot  in  tiie 

(m)  7  M.  &  G.  1033.  (o)  3  Esp.  119. 

(n)  1  Ex.  61;  16  L.J.  (Ex.)  236.  (p)  3  Wilson  18. 
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present  state  of  the  law  be  maintained,  unless  special  damage  f.  o. 

caosed  by  the  uttering  of  the  slander  has  been  sustained  by  the  isse 

plaintiff.  This  special  damage  must  be  stated  with  certainty  in  auirichv 
the  plaintiff's  statement  of  claim,  and  must  be  also  proved  at  the  p  ^• 
trial  as  stated:  Wilbyv.Ehton  (g);  Dixon  v.  Smith  (r);  KndBvMen^a 
Prec,  of  Pleading  title  "  Defamation."  These  requirements  of 
the  law  were  complied  with  in  the  case  now  before  us^  as  special 
damage  was  both  stated  in  the  claim,  and  at  the  tiial  proved  as 
stated. 

The  learned  judge,  however,  in  directing  the  jury  as  to  damages, 
told  them  substantially  that  in  asseasing  damages  they  were  not 
confined  to  the  special  damage  laid  and  proved,  but  that  once 
the  special  damage  laid  was  proved  to  their  satisfaction  they  were 
entitled  to  further  give  the  plaintiff  such  general  damages  as  they 
might  think  fit.  In  our  opinion  this  direction  was  erroneous: 
for,  the  action  being  only  maintainable  for  special  damage,  and 
being  brought  to  recover  special  damage,  the  jury  are,  we  think, 
in  awarding  damages,  limited  to  the  special  damage  laid  in  the 
statement  of  claim,  and  proved  at  the  trial.  It  appears  that  the 
learned  judge  who  presided,  in  directing  the  jury  as  he  did,  acted 
upon  the  authority  of  WhUe  v.  Jordan  {s),  and  he  has  been,  we 
think,  misled  by  that  case  as  reported,  and  in  the  hurry  of  a  tim 
pnuB  trial  we  have  little  doubt  but  we  should  have  been  similarly 
misled.  The  head  note  fully  sustains  the  learned  judge's  direc- 
tion, but  it  is  too  wide  in  its  terms,  in  other  words  larger  than  the 
judgment.  For  though  upon  cursory  perusal  the  judgment 
of  the  Court  may  also  appear  to  maintaia  the  proposition  stated 
in  the  head  note,  a  close  and  careful  examination  of  it  shows  that 
the  judgment  of  the  Court  does  not  establish  the  proposition 
which  coimsel  for  the  plaintiff  seek  to  sustain. 

On  the  other  hand,  the  mere  statement  of  the  undisputed  and 
indisputable  proposition  of  law,  that  an  action  of  this  description 
cannot  be  maintained,  unless  special  damage  be  laid  and  proved, 
apparently  carries  with  it  the  further  proposition  that  in  such  an 
action  only  the  special  damage  laid  and  proved  can  be  recovered, 
the  action  being  brought  to  recover  that  special  damage  which 

(q)  8  C.B.  142;  18  L,  J.  (C.P.)  320.         (r)  6  H.  &  N.  450 ;  29  L. J.  (Ex.)  125. 
W  iln/e  Vol.  VI..  L.  U. 
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F.«-  the  law   declares  the  plaintiff  must  prove  she  has  sostained 

1886  before  she  will  be  allowed  to  maintain  an  action  for  imputations 

AIJ5WBCHT      ^PO^  ^^^  chastity.    That  this  should  be  the  state  of  the  law  as 

Patt^'  regards  this  particular  species  of  slander  is  deeply  to  be  regretted, 

but  the  remedy  lies  with  the  Legislature,  not  with  us.    We  can 

only  administer  the  law  as  we  find  it. 

But  apart  from  the  conclusion  to  which  a  logical  view  of  the 
case  guides  us  upon  this  matter,  legal  authority  is  not  wanting. 
In  the  case  of  Dixon  v.  Smith,  Martin,  B.,  expresses  the  opinion 
that  an  action  of  slander  not  maintainable  without  special  damage 
is  an  action  really  for  the  special  damage  in  the  nature  of  an 
action  on  the  case  for  special  consequential  damaga  In 
BuUen'a  Prec,  of  Pleading — ^a  work  which  under  the  old  system 
of  pleading  was  referred  to  frequently  in  terms  of  ap- 
proval and  confidence  by  judicial  tribunals — ^at  pp.  701 
and  723  occurs  this  passage : — "  In  such  actions  "  (actions  for 
slander  in  respect  of  words  not  actionable  in  themselves,  but  only 
by  reason  of  special  damage  caused  by  them), "  the  plaintiff  cannot 
prove  general  damage  beyond  the  special  damage  laid."  In 
Odgera  on  Libel,  at  p.  313,  is  this  passage: — 

*'  Where  the  words  are  not  actionable  per  se,  the  plaintiff  wiU  be  confined  to  the 
special  damage  laid  ;  and  where  the  special  damage  is  proved  the  jury  should  find 
a  verdict  for  the  amount  of  sach  special  damage  merely,  for  the  sum  that  the 
plaintiff  has  lost  and  uo  more ;  they  should  confine  their  assessment  to  the 
actual  pecuniary  loss  that  has  been  aUeged  and  proved."  The  learned  author 
then  significantly  proceeds  to  make  this  observation  :  "This  rule,  however,  is 
frequently  neglected  in  practice,  and  as  soon  as  any  special  damage  is  proved,  the 
words  are  treated  as  though  they  were  actionable  per  se" 

So  again  in  StarJde  on  Slander  (3rd  ed.  328) : — 

'Where  the  words  are  not  actionable  in  themselves,  it  appears  that  the  plaJn- 
tiff  cannot  go  into  general  damage  beyond  the  special  damage  laid.*' 

It  is  also  to  be  observed  that  by  all  these  learned  authors  the 
opinion  of  Martin,  B.,  in  Diocon  v.  Smith  is  cited  with  ap- 
proval. The  only  argument  in  favour  of  upholding  the  direction 
with  which  we  have  felt  at  all  pressed  is  that  based  upon 
what  is  said  to  be  the  analogy  of  the  action  for  seduction.  Bat  not 
only  is  that  form  of  action  not  ejjisdem  generis  with  the  species 
of  action  we  are  now  considering,  but  it  is  pre-eminently  wt 
generis.    It  has  been  stated  by  eminent  judges  that,  though  an 
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action  for  sedaction  cannot  be  maintained  without  proof  of  loss  of  >*•  c- 

service,  general  damages  are  allowed  to  be  given,  once  the  loss  of  1886 

service  has  been  proved, ''  for  the  sake  of  example."  This  is  tanta-  Albright 
mount  to  an  admission  that  but  "  for  the  sake  of  example,"  general  p^rmaov 
damages  would  not  be  allowed  to  be  given. 

Bat  the  fairest  test  of  the  soundness  of  the  proposition  sought 
to  be  established  by  counsel  for  the  plaintiff  is  not  to  take  as  an 
illustration  a  foreign  cause  of  action,  and  one  essentially  8ui  generis 
but  to  take  as  an  illustration  one  out  of  the  very  class  of  action 
which  we  are  now  considering.  An  action  of  slander  of  title 
cannot  be  maintained  without  proof  of  special  damage,  that  special 
damage  must  be  laid  and  proved,  and  proved  as  laid.  If  A  brought 
an  action  for  slander  of  title  against  B,  alleging  that  B  had  stated 
that  A's  certificate  of  title  was  no  good,  whereby  A  had  lost  a 
purchaser,  could  it  be  contended  that  a  jury  would  be  justified  in 
giving  A  general  damages  over  and  above  the  special  damage  that 
A  had  sustained  by  losing  his  purchaser?  If  not,  as  they 
are  members  of  precisely  the  same  class  of  action,  the  principle 
which  would  rule  the  jury  in  assessing  the  damages  in  an  action 
for  slander  of  title  must  necessarily  apply  with  the  same  force, 
and  to  the  same  extent,  to  the  measure  of  damages  in  an  action  of 
slander  for  other  words  not  actionable  per  se — e.g,,  imputing 
unchastity  to  a  woman.  In  our  judgment,  therefore,  the  motion 
for  a  new  trial  should  be  granted  with  costs,  the  costs  of  the  first 
trial  to  abide  the  result  of  the  second  trial. 

Solicitor  for  the  plaintiff:  /.  E,  Dixon. 
Solicitors  for  the  defendant:  Wisewould,  Oibba  &  Wisewdtdd. 

W.  H.  M. 


MITCHELL  V.  THE  WELSHMAN'S  GOLD  MINING  COMPANY.  r.  c. 

Practice— Application  for  coats  occasioned  by  abandoning  appeal^Notice  of  Nov,  1,  3» 

motion,  

An  appUcation  for  the  costs  occasioned  by  the  abandonment  of  an  appeal  in  an 
action  in  the  Snpreme  Court  shonld  be  made  by  way  of  motion  to  the  FaU  Court 
upon  proof  of  service  of  notice  upon  the  appellant. 

Motion  for  costs. 
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V. 

Wblskm  ait's 

Gold  Minino 
Cot. 


This  was  an  application,  by  way  of  motion,  for  the  eosts  of 
and  occasioned  by  the  abandonment  of  the  appeal  in  the  above 
action.  The  affidavit  stated  that  the  defendant  had  iofoimed 
the  plaintiff  that  he  did  not  intend  to  proceed  in  tiie  appeal 

Ogier,  for  the  plaintiff— This  is  a  substantive  application  for 
the  costs  occasioned  by  the  abandonment  of  the  appeal  The 
proper  procedure  to  adopt  is  to  apply  by  way  of  motion  for  such 
costs :  Webb  v.  ManseU  (a) ;  Gonnybeare  v.  Lewis  (6). 

Per  Curuh  (c).  There  is  no  affidavit  of  service  of  Qm 
notice  of  motion  upon  the  defendant,  and  until  that  step  is  iakm 
this  Court  will  not  entertain  the  application. 

[Upon  a  subsequent  date,  counsel  renewed  the  apj^catioii,  sb 

affidavit  of  service  having  been  filed.] 

Order  granted. 

Solicitor  for  the  plaintiff:  W.  A.  £van9. 

w.aiL 

(a)  2Q.B.D.  117.  (c)  Williama,  Holrotd,  and  a'Bic- 

{b)  13  Ch.  D.  409.  m%,  JJ. 


F.  c. 

Nov.  1. 


easterbrook  v.  the  president  &c.  of  the  shire  of 
grenville; 

Local  Cfcvtmmeni  Act  Amendment  Act  1883,  m.  38  and  45—''  Witkm  &m  /(Ot 
of'^-^LimiUUim  of  ac^tma  agmntt  mw^ic^^UxtB^AdimbdUraUm,  V  «^«itia 
Act  1885,  9.  9— Proetice—QueatMn  qf  law  rweroed  hy  judge  of  County  Court 
for  opinion  qftke  Cowrt^Numhtr  qf  counsel  heard. 

The  wordB  "  within  one  foot  of "  in  sec.  38  of  Act  No.  786,  mean  within 
one  foot  of  the  extreme  lateral  limit  of  the  road. 

Under  sec.  45  of  Act  No.  786,  when  a  miinieipaUty  has  made  and  fenned 
fifteen  feet  of  the  road  for  the  public  use,  the  public  are  to  use  such  fifteen  feet) 
and  if  they  travel  off  that  limit  they  do  so  at  their  own  peril ;  and  the  municipality 
is  not  liable  for  any  accident  occurring  off  that  limit,  unless  it  has  itself  made 
a  hole  upon  such  road 

One  counsel  only  is  heard  on  a  case  reserved  under  "  The  Adminittraiioii  ^ 
Justice  Act  1885,"  sec.  9. 


Questions  reserved  by  the  judge  of  the  County  Court,  Ballarat, 
under  "  The  Administration  of  Justice  Act  1885/'  sec  9  (No. 
844),  for  the  consideration  of  the  Full  Court. 
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]%e  action  was  tried  in  the  County  Court,  Ballarat,  before  the 
Ige  and  a  jury  o£  four,  and  was  brought  by  the  administratrix 
the  estate  of  Thomas  Easterbrook,  to  recover  damages  for  that  ^^ 
the  negligaice  of  the  defendant  in  forming  and  constructing  p^ 
mblic  street  within  its  municipality,  a  hole  was  left  on  the  side  « 
3reof  dangerous  for  persons  passing  along  the  street,  and  the 
d  hole  not  being  guarded  or  fenced  off,  the  said  Thomas  Easter- 
)ok  fell  down,  and  died  from  the  injuries  thereby  received. 
le  action  hacl  been  commenced  in  the  Supreme  Court,  but  was 
fitted  to  the  County  Court.  The  evidence  showed  that 
>  place  where  the  accident  occurred  was  seventeen  feet  from  the 
kde  portion  of  the  road,  but  within  the  limits  reserved  for  the  road, 
ideaee  was  then  given  for  the  def^»».  Subject  to  the  points 
^en  as  grounds  for  a  no^sult^  and  reserved,  the  eaae  was  sent 
the  jujry  who  found  for  the  plaintiff  upon  all  grounds,  and 
messed  the  damages  at  2S02.  The  learned  judge  reserved  the 
lowing  questions  for  the  opinion  of  the  Full  Court:^l.)  Do 
e  words  "  within  one  foot  of"  in  "  The  Local  Sovermnent  Act 
mndm^nt  Act  1883"  (No.  786),  sec.  38,  mean  within  one  foot 
the  made  portion  of  the  road,  or  within  one  foot  of  the  extreme 
ieral  limit  thereof  ?  (2.)  Under  the  facts,  as  stated,  is .  the 
ancil  relieved  of  all  liability  by  force  of  sec.  45  of  Act  No.  786? 

Box  (with  him  WyuTie),  for  the  plaintiff — It  is  submitted  that 
c  38  does  not  refer  to  a  bole  in  the  road,  and  really  has  not 
tered  sec.  418  of  the  "  Local  Govei^mmt  Act  1874"  (No.  506). 
J  to  sec.  45  of  Act  No.  786,  which  limits  actions  against  munici- 
lities  to  accidents  occurring  within  the  portion  of  road  made 
r  them  to  the  extent  of  fifteen  feet,  it  is  contended  that  that 
ction  refers  to  roe>ds  that  are  to  be  made  after  the  passing  of 
e  Act,  and  not  to  roads  already  made  and  in  existence.  The  Act 
iver  intended  to  protect  municipalities  in  a  case  like  the  present, 
bere  they  leave  a  drain  in  a  dangerous  state,  and  take  no  means 
protect  it.  [Wynne  asked  whether  two  counsel  would  be 
»rd  in  cases  reserved  under  Act  No.  844.  Per  Curiam.  We 
ink  it  advisable  to  adhere  to  the  practice  laid  down  in  appeals 
ider  sec.  120  of  the  ''County  Court  Statute  1869"  (No.  345), 
hich  is  that  only  one  counsel  on  each  side  shall  be  heard.] 
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Finlayson  (with  him  Ooldamith),  for  the  defendants,  was  not 
called  upon. 

Per  Curiam  (a).  We  think  the  point  clear ;  the  object  of  the 
Act  was  to  protect  municipalities  from  actions  of  this  description. 
Where  the  road  has  been  made  for  the  use  of  the  public,  tiie 
municipality  are  to  keep  fifteen  feet  thereof  in  repair,  and  the 
publte  are  to  use  that  fifteen  feet,  or  if  they  travel  off  that  limit 
they  do  so  at  their  own  peril.  The  municipality  are  not  to  be 
liable  unless  they  have  made  a  hole,  and  it  is  plain  tiiat  in  this 
case  they  did  no  such  thing,  and  they  are  therefore  entitled  to  the 
protection  of  this  Act.   That  is  our  answer  to  the  second  questioa. 

As  to  the  first  question,  we  say  that  the  words  "  within  one 
foot  of/'  mean  within  one  foot  of  the  extreme  lateral  limit 
thereof.     We  allow  the  defendants  the  costs  of  this  application. 

Solicitors  for  plaintiff*:    Cuikbert,  Hamilton  S  Wynne,  for 

CuthbeH  £  Wynne,  Ballarat. 

Solicitors  for  defendant:     Daviea  &  Campbell,  for  SalUr, 

Ballarat. 

W.  H.M. 
(a)  WlLLIAUS,  HOLROTD,  and  a'BECKETT,  JJ. 


KERFERD,  J. 


Oct.  7. 


F.C. 


Nor.  10. 


BANK  OF  AUSTRALASIA  v.  HERRICK. 

Judicature  Act  1883,  8,  27 — AppeeUcba  to  costs^Leave  qf  Court  orJudgt, 

The  FuU  Court  has  no  jurisdiction  to  hear  an  appeal  on  a  question  of  oostBOiily» 
where  they  are  by  law  left  to  the  discretion  of  the  Court  below,  whether  it  has 
exercised  its  discretion  from  right  or  wrong  reasons,  or  has  exercised  no  discretioD 
at  all,  unless  the  leave  of  the  Court  or  Judge  making  the  order  appealed  from 
shall  have  been  first  obtained. 

Action  to  recover  a  sum  of  14{.  28.  8d,  balance  due  on  accounts 
for  money  lent,  money  paid,  and  interest.  The  defendant  counter- 
claimed  for  breach  of  contract  by  the  plaintiff",  owing  to  which 
his  cheque  for  2{.  188.  was  dishonoured. 

Hood,  for  the  plaintiff. 
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HamiUan,  for  the  defendanfc. 

K£RF£RD,  J.  [A  f  ter  dealing  with  the  case  on  the  merits,  and  find- 
ing for  the  plaintiff  on  both  claim  and  counterclaim,  proceeded :] 
On  the  question  of  costs,  I  have  to  say  that  the  conduct  of  the 
bank  is  most  extraordinary  in  bringing  the  action  in  the  Supreme 
Court  It  could  have  sued  at  petty  sessions  for  money  lent,  and 
there  is  a  court  of  petty  sessions  at  St.  James's  where  these 
transactions  took  place.  At  a  cost  of  half-a-crown  the  bank  could 
have  recovered  this  money  at  the  petty  sessions,  but  instead  of 
proceeding  in  that  court  it  serves  a  Supreme  Court  writ,  involv- 
ing a  large  sum  in  the  mere  cost  of  service.  Even  if  it  had 
proceeded  in  the  County  Court,  the  costs  of  recovering  the  amount 
due  would  have  been  nearly  as  much  as,  if  not  more  than,  the 
amount  sought  to  be  recovered.  The  course  of  conduct  pursued  by 
the  bank  i«  in  my  opinion  such  as  not  to  entitle  it  to  any  costs. 


KKRFERP,  J. 
1886 

Bank  of 

Australasia 

V. 

Hkrrick. 


The  plaintiff  appealed  to  the  Full  Court  from  so  much  of  the  p-  o- 

judgment  as  directed  that  the  defendant  should  not  pay  costs.  Nov.  lo. 

Hoed,  tor  the  appellant — The  learned  judge  should  have  given 
the  plaintiff  costs.  [HoLBaYD,J.  Has  not  the  judge  an  absolute  dis- 
cretion as  to  them  ?]  Not  where  as  here  he  is  laying  down  a  princi- 
ple. In  such  a  case  there  is  an  appeal  as  to  costs.  The  case  could  not 
have  been  brought  in  the  Police  Court  as  the  learned  judge  says, 
as  the  Police  Court  has  no  power  to  award  interest :  "  The  Jus- 
tices of  the  Peace  Act  1885"  (No.  850).  [Holroyd,  J.  If  you  sued 
for  money  lent,  could  you  not  recover  interest  thereon  ?]  Not  in  a 
court  of  limited  jurisdiction.  The  interest  is  a  cause  of  action  in 
itself,  and  if  it  could  be  recovered  with  money  lent,  it  could  be 
recovered  alone.  Even  in  the  Supreme  Court  interest  must  be 
e;xpressly  claimed,  and  the  Police  Court,  being  a  creature  of 
statute,  can  have  jurisdiction  only  in  those  cases  expressly  pro- 
vided by  statute. 

Hcfmilton,  for  the  respondent — This  is  an  appeal  as  to  costs 
only,  and  as  the  plaintiff  did  not  obtain  the  leave  of  the  learned 

V.L.R.,  Vol.  Xn.  FFP 
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F.  c.         judge,  his  appeal  cannot  be  entertained :  Sec.  27  of  *'  The  Jvdiea- 

1886         ture  Act  1883'*  (No.  761);  SneUing  v.  Pulling  (a).    Costs  are 

Bakk~of       entirely  in  his  discretion.    [Holrotd,  J.    Can  the  learned  judge 

Australasia    ^^  gj^i^    ^  exercise  his  discretion  if  he  act  upon  a  wroog 

Ubrriok.      principle?]    Yes;  even  where  an  appeal  on  the  merits  fails, tbe 

order    below    as    to    costs   will    not   be    varied,  even  though 

erroneous :  Harpham  v.  Shaddock  (6) ;  Llanover  v.  Homfray  (c). 

Under  Order    LXV.,  r.   12,  the    plaintiff  would    be   entitled 

to  no  more  oosts  than  he  would  have  been  entitled  to  if  he 

had  brought  his  action  in  a  county  court,  unless   the  judge 

otherwise  ordered.    In  any  case  the  learned  judge  only  gave  a 

bad  reason  for  a  good  decision,  and  a  bad  reason  cannot  be  worse 

than  no  reason  as  in  BnMing  v.  Putting;  Ofpenh&imer  v. 

DavenTport  (d).    [Williams,  J,    Where  money  was  lent  for  six 

months,  1{.  to  be  paid  for  interest,  and  the  lender  sued  in  Petty 

Sessions  for  principal  and  interest;  it  was  held  that  the  Petty 

Sessions  had  no  jurisdiction  to  allow  any  thing  beyond  the  prmd* 

pal,  either  as  interest  or  as  a  bonus:  WUaon  v.  Crawley  (e).] 

Hood,  in  reply — The  rule  is  that  you  cannot  go  into  the 
question  of  whether  the  judge  has  rightly  or  wrongly  exercised 
his  discretion  unless  you  have  obtained  the  judge's  leave,  or 
unless  it  be  a  matter  of  principle,  such  as  this  is,  a  matter  of  the 
wrong  construction  of  the  law: ^226  Rio  Orande  <tc.  Coy.  (f);  Be 
Oilbert  (g);  Witt  v.  Corcoraai  (h).  Where  the  j  udge  gives  a  reason 
for  the  exercise  of  his  discretion,  you  may  appeal.  [Holrotd,  J.  It 
all  turns  on  the  Act.  Williams,  J.  On  sec.  27  of  the  Act  and  the 
Rule.  This  is  an  appeal  from  the  improper  exercise  of  the  judge's 
discretion.]  The  Lord  Chancellor  at  first  thought  the  view  your 
Honour  takes  was  correct,  and  that  you  must  get  leave  to  appeal ; 
but  the  whole  of  his  judgment  in  Metropolitan  Asylum  Didrid 
V.  Hitt  (j),  would  have  been  unnecessary  if  it  were,  for  he  would 
simply  have  said  you  have  not  obtained  leave  to  appeal, 

(a)  29  Ch.  D.  85.  {g)  28  Ch.D.  549 ;  54  L.J.  {CX)  751; 

(6)  19  Ch.  D.  215.  33  W.  R.  832. 

(c)  76.  231.  (A)  2  Ch.D.  $9;  45  L.  J.  (Ch.)  603. 

id)  W.N.  1884,  57.  U)  5  App.  Cas.  at  p.  584;  50  L.J. 

(e)  2W.  &;W.,  L.  78.  Q.B.)  353. 

(0  5  Ch.D.  282. 
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Per  Cumam  (ft).  It  is  unnecessary  to  decide  the  first  point 
involved  in  the  case,  namely,  whether  the  justices  have  any  juris- 
diction, on  a  complaint  for  money  lent,  to  award  interest  on  the 
money  lent.  The  justices  have  undoubtedly  jurisdiction  in  a  case 
•of  money  lent  up  to  a  certain  amount.  But  an  objection  has 
been  raised  on  behalf  of  the  defendant  that  this  Court  cannot 
entertain  this  appeal,  because  this  is  an  appeal  on  a  question  of 
<20sts  only,  and  they  are  by  law  left  to  the  discretion  of  the  court 
below,  and  this  Court  has  no  jurisdiction  because  no  leave  to 
appeal  has  been  obtained  from  the  court  below.  "  The  Judi- 
cature Act  1883,"  sec.  27,  provides  that  "  no  order  made  by  the 
Court  or  any  judge  thereof  by  the  consent  of  the  parties  or  as  to 
•costs  only  which  by  law  are  left  to  the  discretion  of  the  Courfc^ 
shall  be  subject  to  any  appeal,  except  by  leave  of  the  Court  or 
Judge  making  such  order."  We  think  the  objection  is  a  good 
one.  This  is  undoubtedly  an  appeal  as  to  costs  only.  The 
learned  judge  who  tried  the  case  had  a  discretion  as  to  granting 
or  refusing  costs,  and  the  appellant  has  not  obtained  from  him 
leave  to  appeal  from  his  decision.  We  have  therefore  no  juris- 
<liction  to  entertain  the  appeal.  Whether  he  exercises  his  dis- 
•cretion  from  right  or  wrong  reasons,  or  whether  he  exercises  no 
discretion  at  all,  there  can  be  no  appeal  unless  leave  to  appeal 
was  given,  except  in  certain  excepted  cases  provided  by  Order 
LXV.  r.  1.  That  is  the  proper  construction  of  sec.  27  of  the 
Act,  and  the  decisions  in  England  under  the  corresponding 
section  of  the  statute  there  are  to  the  same  effect.  The  two 
•clearest  authorities  upon  the  subject  in  England  are  Snelling 
V.  PvMing  (l)  and  Re  Gilbert  (m),  which  are  both  decisions 
of  the  Court  of  Appeal.  In  both  cases  it  was  held  that  the 
Court  of  Appeal  has  no  power  to  hear  an  appeal  on  the  ques- 
tion of  costs  only,  which  are  left  to  the  judge's  discretion, 
unless  leave  to  appeal  be  given  by  the  judge  who  makes  the 
Order,  ai)d  they  go  on  to  add  that  even  if  he  does  give  leave 
to  appeal,  the  Order  he  has  made  as  to  costs  will  stand  good, 
as  being  within  his  discretion,  unless  it  be  shown  that  he 
has,  in  making  the  Order,  violated  some  principle,  or  been 

{Is)  WuxiAMS,  HoLBOTD,  and  a*fi£C-       (0   29  Ch.D.  S6. 
Km,  JJ.  (m)  2S  Ch.  D.  549;  54  L.J.  (Ch.)  751. 

FFF2 


F.  c. 
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'•  c.  under  a  misapprehension  of  the  facts.    Baggallay,  L X,  says,  in 

1886  the  latter  case : — 


Bank  of 
Australasia 

V. 

Hebrick. 


"  As  I  said  before,  this  is  the  first  time  that  an  appeal  for  costa^  where  leave  h» 
been  given  under  sec.  49,  has  been  brought  before  me ;  but,  according  to  my 
present  view,  when  the  Court  of  Appeal  is  acting  under  that  section,  it  must  etffl 
recognise  the  discretion  of  the  judge,  as  in  other  matters  which  are  left  to  his 
discretion.  If  there  has  been  any  violation  of  principle  or  misapprehensioQ  of 
facts,  this  Court  will  interfere,  but  not  otherwise.  I  think  this  applies  to  a 
question  of  costs  within  the  diacretum  of  the  Judge,  as  to  other  questions;" 

Leave  not  having  been  obtained  in  this  case,  the  Court  has  no 

jurisdiction  to  inquire  whether  the  learned  judge  exercised  bis 

di^retion  rightly  or  wrongly.     The  appeal  will  therefore  be  di3- 

mibsed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  plaintiff  appellant:  Klingender,  Dickson,  and 
Kiddle. 

Solicitor  for  defendant  respondent :  Gaunson, 

A.  J.  A. 


HKMNBOTHAM,  J.  M*LEARY  r.  M'LEARY. 

July  13.  Pinct ice— Supreme  Court^Certiorari—Rule  nm  to  quasIi^Papers  h^ort  Court, 

P  ^  On  the  return  of  a  Rale  niai  to  quash  orders  made  by  the  County  Court,  all  the 

—1  orders  sought  to  be  quashed  must  be  produced  before  the  Court.     If  they  have  not 

Kov,  10.         been  drawn  up,  they  cannot  be  quashed. 

Rule  nisi,  calling  on  the  plaintiff  to  show  cause  why  certain 
orders  made  by  judges  of  the  County  Court  should  not  be 
quashed. 

Box  moved  the  Rule  absolute. 

Barrett  showed  cause. 

HxGiNBOTHAM,  J,  This  is  a  Rule  nisi  calling  on  the  plaintiff 
to  show  cause  why  three  ordera  and  decisions  of  judges  of  the 
County  Court  should  not  be  quashed.  These  orders  or  decisions, 
together  with  all  documents  and  proceedings  in  and  connected 
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with  the  action,  were  directed  by  a  judge's  ^a^  for  the  issue  of  a  hig 
writ  of  certiorari,  to  be  brought  up  to  this  Court  from  the  court 
below.  These  orders  or  decisions  are :  —  (1.)  An  order  of  His 
Honour  Judge  Quinlan,  dated  10th  May  1884,  made  at  the  trial, 
amending  the  particulars  of  the  plaintiffs  demand;  (2.)  An 
order  by  the  same  judge,  dated  2nd  December  1884,  directing 
accounts  to  be  taken ;  and  (3)  A  decree  of  His  Honour  Judge 
Worthington  in  the  same  suit,  dated  10th  April  1886,  giving 
judgment  for  the  plaintiff  for  the  sum  of  405^. 

None  of  these  orders  or  decisions  have  been  brought  up  on 
the  return  of  the  writ  It  does  not  appear  that  any  of  them 
has  ever  been  drawn  up.  Their  nature  is  described  in  the  affi- 
davits on  which  this  Rule  has  been  granted.  Their  absence  is, 
I  think,  an  answer  to  the  present  Rule.  Judicial  proceedings, 
which  are  not  brought  before  the  Court,  cannot  be  quashed  on 
certiorari. 

Assuming  these  orders  or  decisions  to  be  before  the  Court, 
counsel  for  the  plaintiff  admitted  that  the  second  and  third 
depended  on  the  first,  and  that  unless  the  first  order  dated  10th 
May  1884  could  be  shown  to  be  a  nullity  from  want  of  jurisdic- 
tion in  the  court  to  make  it,  the  others  could  not  be  impugned. 

The  plaintiff,  by  her  particulars,  claimed  as  administratrix  of 
the  estate  of  Stewart  M'Leary  the  elder,  deceased,  intestate,  an 
account  of  partnership  dealings  between  the  deceased  and  the 
defendant,  and  that  the  affairs  of  the  partnership  might  be  wound 
up,  and  that  the  partnership  might  be  dissolved  under  the  order  of 
the  court.  The  particulars  also  alleged  that  the  estate  to  which  the 
suit  related  did  not  exceed  500L  in  value.  It  appeared  at  the  trial 
that  there  had  not  been  any  partnership  between  the  deceased 
and  the  defendant,  and  thereupon,  on  the  application  of  the 
plaintiff's  solicitor,  the  judge  is  stated  to  have  allowed  an  amend- 
ment of  the  plaintiffs  demand  by  striking  out  the  word  "  partner- 
ship," and  the  prayer  for  the  winding  up  of  the  affairs  of  the 
partnership,  and  for  dissolution  of  partnership.  The  particulars, 
as  so  amended,  are  without  meaning,  and  contain  no  legal  demand 
recognisable  either  on  the  equity  or  the  common  law  side  of  the 
court,  but  the  court  had  jurisdiction  to  authorise  the  amendment. 
Whether  it  was  justified  in  subsequently  proceeding  to  order 
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HiQiNBOTHAM.  J.  accounts  to  be  taken  in  the  absence  of  any  alleged  right  to 
1886  accounts,  or  to  give  a  decree  in  favour  of  the  plaintiff,  is  a  different 

M*Lbary      question,  and  one  which  cannot  be  inquired  into  upon  this  Rule. 
V;  Upon  both  grounds,  namely,  that  these  orders  or  decisions^ 

assuming  them  to  have  been  made,  have  not  been  brought  before 
the  Court,  and  that  the  judge  of  the  County  Court  had  jurisdic- 
tion to  make  the  first  order,  though,  he  appears  to  have  acted 
erroneously  in  making  it,  this  Rule  must  be  discharged,  but  with- 
out costs. 

Bvie  discharged,  without  costs. 


F.  c.  From  this  decision  the  defendant  appealed  to  the  Full  Court 

Nov,  10. 

Box,  for  the  appellant — The  Rule  nisi  was  discharged  because 

the  orders  to  be  quashed  were  not  brought  before  the  Supreme 
Court.  That  arose  from  the  fact  that  the  orders  were  never  for- 
mally drawn  up.  They  do  not  exist  on  paper.  The  only  thing 
in  existence  is  the  endoraement  of  the  Registrar  of  the  County 
Court  that  the  case  had  been  dismissed,  which  is  admittedly 
incorrect.  [Holroyd,  J.  If  the  judgment  is  not  entered  up  no 
execution  can  be  issued,  or  if  it  is  issued  irregularly  you  can 
recover  the  whole  amount  levied.]  It  is  submitted  that  it  is  not 
necessary  for  a  defendant  to  bring  them  up.  The  plaintiff  has  the 
carriage  of  the  proceedings,  and  by  omitting  to  have  the  orders^ 
drawn  up  he  can  prevent  the  defendant  moving  to  quash  them. 

Barrett,  for  the  respondent,  was  not  called  upon. 

Per  Curiam  (a).  Either  the  orders  complained  of  are  in  exist- 
ence, or  they  are  not.  If  they  are  not  in  existence  there  is  nothing 
that  this  Court  can  quash.  If  they  are  in  existence  they  should 
have  been  brought  to  this  Court.  If  the  orders  were  made,  and 
the  registrar  of  the  County  Court  did  not  record  them,  the  de- 
fendant had  the  power  to  compel  the  registrar  to  do  his  duty, 
and  to  enter  up  the  judgment.  If  the  registrar  were  contuma- 
cious, or  misconducted  himself  in  the  performance  of  his  duty,  or 
deliberately  refused  to  do  his  duty,  this  Court  could  punish  him 

(a)  Williams,  Holroyd,  and  a' Beckett,  J  J. 
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by  making  him  pay  the  costs  of  a  mandamus  against  him.      As  ^-  c. 

the  orders  which  it  is  sought  to  quash  are  not  before  the  Court,  1886 

they  cannot  be  quashed,  and  the  appeal  will  therefore  be  dismissed  m'Lrary 

with  costs.  *'• 

Appeal  dismissed  with  costs.  ^^^^' 

Solicitor  for  appellant :  M'Dermott,  St.  Amaud. 

Solicitor  for  respondent :  Field  Barrett,  for  H,  8.  Barrett,  St 

Amaud. 

A.  J.  A. 


GOLDSTEIN  v.  WII^ON. 

Stamp  Duties  Act  lS19—Promis3ory  note— Bill  of  exchange,  *"•  C- 

A  document  containing  a  promise  to  pay  a  sum  of  money  on  demand  is  not  to  be         Nov,  10. 

deemed,  for  the  purposes  of  assessing  the   duty  payable  on   it,    a    "biU  of  

exchange"  within  the  meaning  of  sec.  50  of  "  The  Stamp  Duties  Act  1879,"  but 
a  **  promissory  note"  within  the  meaning  of  sec.  51. 

Appeal,  by  way  of  motion,  from  the  County  Court. 

Action  upon  a  promissory  note  payable  on  demand,  stamped 
with  Id.  stamp  only.  The  action  was  tried  in  the  County  Court 
Melbourne,  when  judgment  was  given  for  the  plaintiff  for  the 
amount  claimed.  The  defendant  obtained  a  Rule  nisi  calling  on 
the  plaintiff  to  show  cause  why  the  judgment  should  not  be  set 
aside  on  the  ground  that  the  document  was  not  properly  stamped. 

R.  Walsh  showed  cause — His  Honour's  decision  was  based  on 
the  ground  that  this  was  in  fact  a  bill  of  exchange  for  all  the 
purposes  of  "  The  Stamp  Duties  Act  1879  "  (No.  646).  The  first 
schedule  of  that  Act,  Division  I,  headed  "  Bills  of  Exchange  and 
Promissory  Notes,"  is  subdivided  into  **  Bills  of  exchange  payable 
on  demand  {cheque,  <fic.),  Id."  and  "  Bills  of  exchange  of  any  other 
kind  whatsoever  (except  a  bank  note),  and  promissory  note  of 
any  kind  whatsoever,  except  a  bank  note,  drawn  or  expressed  to 
be  payable,  or  actually  paid  or  endorsed,  or  in  any  manner 
negotiated  in  Victoria."  "Where  the  amount  or  value  of  the 
money  for  which  the  bill  or  note  is  drawn  does  not  exceed 
252.  ...  6c2."  &c.  Now,  sec.  50  of  the  Act  interprets  the  term 
"  bill  of  exchange  "  for  the  purposes  of  the  Act  to  include  also : — 
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r-  c.  (1)  A  draft,  order,  eheque,  and  letter  of  credit  and  any  dooa- 

1886  ment  or  writing  (except  a  bank  note),  entitling  any  person  to 
GouMTUM  <^^  upoi^  ft^y  other  person  for  any  sam  of  money  therein  men- 
tioned ;  (2.)  An  order  for  the  paym^it  of  any  sum  of  money  by  a 
bill  of  exchange  or  promissory  note,  or  for  the  delivery  of  any  bill 
of  exchange  or  promissory  note  in  satisfaction  of  any  sum  of 
money,  or  for  the  payment  of  any  sum  of  money  out  of  any  par- 
ticular fund,  is  to  be  deemed  for  the  purposes  of  the  Act  a  bill  of 
exchange  payable  on  demand.  It  is  submitted  that  this  promis- 
sory note,  being  payable  on  demand,  is  to  be  considered  a  bill  of 
exchange  payable  on  demand  under  the  second  subdivision  of  sec 
50,  and  therefore  the  stamp  on  it  under  the  first  schedule  is  only 
Id 

Fink,  in  reply  <*-It  ia  submitted  that  that  subsection  does  not 
apply,  but  that  sec.  51  does,  which  provides  that  a  "promissory 
note"  shall  mean  and  include  "  any  document  or  writing  (except  a 
bank  note)  containing  a  promise  to  pay  any  sum  of  money."  And 
the  first  schedule  also  draws  a  complete  distinction  between  bills 
of  exchange  and  promissory  notes,  though  it  puts  bills  of  ex- 
change not  payable  on  demand  and  all  promissory  notes  in  the 
same  category  for  the  purposes  of  the  duty.  [Holrotd,  J.  A 
promissory  note  is  not  an  order  for  the  payment  of  money,  and 
that  is  what  subsec.  (2)  of  sec.  50  would  seem  to  refer  to.]  It  is 
not.  It  would  be  quite  useless  to  defioe  promissory  note  in  sec.  51, 
if  it  were  included  in  sec.  50,  subsec.  (2).  The  first  subdivision 
of  the  first  division  of  Schedule  1,  applies  to  sec.  50,  and  the 
second  subdivision  to  sec.  51. 

Pbib  Curiam  (a).  We  have  no  doubt  upon  this  point.  This 
document  is  a  promissory  note  for  the  payment  of  a  sum  of  money 
on  demand,  and  the  question  is  whether  under  the  Act  and  the 
schedule  that  is  a  bill  of  exchange  payable  on  demand ;  for  then 
a  Id.  stamp  would  be  sufficient.  If  it  is  not,  then  it  should  bear 
a  6d.  stamp.  We  think  it  clearly  is  not  a  bill  of  exchange 
payable  on  demand,  but  that  it  is  a  promissoiy  note.  Sec. 
50  of  the  Act  provides  for  what  may  be  deemed  bills  of 
(a)  WiLLiAus,  HoLROYD  and  a'SacKSTT,  JJ. 
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exchange.     Then    sec.  51  proceeds  to  deal  with   a   different  ^c- 

class  of  instruments  in  contradistinction,  namely  ''promissory  1886 

notes."  Th^i  when  we  look  at  the  first  schedule  we  qoldbtrin 
find  the  two  classes  of  instruments  are  again  kept  distinct:  wimon 
^  (1.)  Bill  of  exchange  payable  on  demand ;  (2.)  Bills  of  exchange 
of  any  other  kind  whatsoever,  and  promissory  note  of  any  kind 
whatsoever,  &c."  This  instrument  is  clearly  a  promissory  note  of 
«ome  kind.  It  is  not  a  bill  of  exchange.  The  only  argument  that 
it  is  a  bill  of  exchange  payable  on  demand  is  founded  on  subsec. 
(2)  of  sea  50^  but  it  has  been  shown  that  that  subsection  does  not 
apply  to  a  promissory  note  itself,  but  to  an  order  for  payment  of 
a  debt  by  means  of  a  bill  of  exchange  or  promissory  note,  or  by 
the  delivery  of  a  bill  of  exchange  or  promissory  note.  The  sub-sec- 
tion refers  to  the  satisfaction  of  a  debt  by  a  certain  means  of 
payment.    The  Rule  will  be  made  absolute  with  costs. 

Rule  absolute,  with  costs. 

Solicitors  for  the  appellant:  Davies,  Price  &   Wigkton,  for 

F.  T.  Brown,  Benalla. 

Solicitor  for  the  respondent :  A.  M,  Williama. 

A.  J.  A. 


REGINA  V.  CHOMLEY,  Ex  parte  OLIVER.  F.  c. 

Appeal^Fr<mju6tices—Act  No,  566,  ««.  25  and26--Notice  qf  appeed— Verbal  and      j^o„.  3^  jg^ 

written  notica,  

A  verbal  notice  of  intention  to  appeal  given  within  seven  days  after  the  convic- 
tion, and  followed  by  a  written  notice  setting  forth  the  grounds  of  the  appeal, 
served  fourteen  days  before  the  appeal  comes  on  to  be  heard,  will  be  sufficient 
within  the  meaning  of  sees.  25  and  26  of  Act  No.  565. 

BxTLE  nui  for  a  TnaTidamus  to  compel  the  court  of  General 
Sessions  at  Alexandra  to  hear  an  appeal. 

The  defendant  had  been  convicted  at  the  Court  of  Petty  Sessions 
at  Tea,  on  the  29th  of  April  1886,  for  an  offence  under  the 
Licensing  vAct.  Immediately  upon  the  conviction  being  made, 
counsel  for  the  defendant  gave  verbal  notice  of  intention  to  appeal. 
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On  SOfch  April  the  defendaat  entered  into  a  recognisance  to  pro- 
secute the  appeal.  After  an  interval  of  two  months,  the  defendaat 
gave  a  written  notice  of  the  grounds  of  the  appeal  which  was 
served  upon  the  informant  and  the  justices  on  the  3rd  of  July,  and 
the  appeal  was  set  down  to  be  heard  at  the  court  of  General 
Sessions  at  Alexandra  on  the  2nd  of  October.  When  the  appeal 
was  called  on,  it  was  objected  that  the  notice  of  appeal  should  be 
in  writing,  and  should  have  been  given  within  seven  days  after 
the  conviction.  The  objection  was  allowed,  and  the  court  refused 
to  hear  the  appeal. 


Johnston  showed  cause — The  question  turns  wholly  upon  the 
construction  of  sees.  25  and  26  of  Act  No.  665.  It  is  sub- 
mitted that,  although  a  notice  of  fourteen  days  is  men- 
tioned in  one  section,  and  a  seven  days'  notice  is  referred  to 
in  the  other,  yet  the  Act  contemplates  one  notice  only,  which  must 
be  in  writing,  must  state  the  grounds  of  appeal,  and  must  be  given 
seven  days  after  conviction,  and  fourteen  days  before  the  appeal 
comes  on  to  be  heard.  It  is  clear  from  sec  25  that  a  written 
notice  must  be  given,  and  if  by  sea  26  a  verbal  notice  of  intention 
to  appeal  is  to  be  held  sufficient,  then  the  object  of  the  Act 
to  secure  a  certain  and  definite  procedure  would  be  defeated. 

Taylor,  in  support  of  the  Bule — The  appellant  has  taken  all  the 
necessary  steps  required  by  statute.  The  object  of  the  Act  was 
that  the  other  party  must  be  apprised  in  due  time  of  the  grounds 
of  the  appeal,  and  the  time  appointed  is  fourteen  days.  Sec  26 
does  not  say  that  the  notice  must  be  in  writing,  and  it  has  been 
held  and  can  hardly  be  disputed  that  unless  a  statute  says 
unequivocally  that  a  notice  must  be  in  writing,  a  verbal  notice  is 
sufficient:  Beg.  v.  Huntingdonshire  (a).  The  very  language 
of  that  section  shows  that  a  verbal  notice  is  intended.  Where  the 
section  refers  to  a  notice  being  "  given,"  the  inference  is  that  a 
verbal  notice  is  referred  to :  Beg:  v.  ShurTner  (6).  All  that  is 
requisite  is,  that  the  appellant  should  give  notice,  verbal  or 
otherwise,  within  seven  days  after  the  order  made,  of  his 
intention  to    appeal,   and    enter    into    his    recognisance,  and 

(a)  19  L.J.  (M.C.)  127.  (6)  17  Q.B.D.  326. 
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ihen  serve  a  notice  in  writing,  stating  the  grounds  of  appeal ; 
and  this  last  notice  must  be  served  fourteen  days  before  the 
appeal  comes  on.  The  English  Act,  42  &  43  Vict.,  c.  49,  sec.  2, 
specially  provided  for  a  written  notice,  so  that  it  must  be  inferred 
that,  as  the  Act  here  does  not  specially  refer  to  a  written  notice,  a 
verbal  one  will  be  sufficient.  No  injustice  can  be  done  as  long  as 
the  other  party  has  due  notice  of  the  grounds  of  the  appeal  so  that 
he  may  be  prepared;  and  sec.  25  says  that  fourteen  days'  notice  is 
safficient,  and  in  this  case  that  has  been  given. 

Cur.  adv.  vult 


p.  c. 

1886 

RSOINA 

V. 

Chomi^y, 
Ex  parte 
Oliver. 


The  judgment  of  the  Court  (c)  was  delivered  by  Williams,  J. 
In  this  case,  the  applicant  Oliver  had  been  convicted  for  having 
the  doors  of  his  licensed  premises  open  on  a  Sunday.  Immediately 
after  the  conviction  was  announced,  a  verbal  notice  of  appeal  was 
given,  but  a  written  notice  stating  grounds  of  appeal  was  not  given 
until  the  3rd  of  July,  which  would  be  considerably  beyond  the 
period  of  seven  days  from  the  time  of  the  conviction.  When  the 
case  came  on  before  the  court  of  General  Sessions,  the  objection 
was  taken  that  the  justices  had  no  jurisdiction  to  hear  the  appeal, 
because  it  was  contended  that  the  notice  of  appeal  must  be  in 
writing,  and  must  be  given  within  seven  days  from  the  time  of 
the  conviction.  The  court  of  General  Sessioas  upheld  the 
objection  and  refused  to  hear  the  appeal.  The  applicant  now 
applies  for  an  order  to  compel  the  justices  to  hear  the  appeal, 
on  the  ground  that  their  decision  was  wrong. 

The  question  turns  upon  the  construction  of  sees.  26  and  26  of 
Act  No.  665.  There  is  no  doubt  but  that  it  is  a  matter  of  some 
difficulty  to  construe  these  two  sections  in  a  satisfactory  way ; 
but  after  giving  the  question  our  best  consideration,  we  have, 
though  not  altogether  free  from  doubt,  come  to  the  conclusion  that 
the  justices  were  wrong  in  upholding  the  objection,  and  that  the 
verbal  notice  of  appeal  given  within  seven  days  of  the  conviction, 
was  sufficient,  being  followed  as  it  was  by  a  written  notice  setting 
forth  the  grounds  of  the  appeal,  such  written  notice  being  given 
fourteen  days  before  the  appeal  came  on  to  be  heard.  The  very 
collocation  of  the  sections  raises  a  difficulty,  for  if  the  notice 
(e)  Williams,  Holboyd,  and  a'Bxckett,  JJ. 
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referred  to  in  sec  26  is  a  verbal  one,  that  section  should  have  pre* 
ceded  sec.  25.  [His  Honour  read  the  two  sections].  It  was  con- 
tended by  the  applicant  that  these  sections  referred  to  two  notices, 
and  that  the  notice  might  be  verbal  or  in  writing  under  sec  S6| 
and  was  to  be  given  within  seven  days  after  the  order  was  made, 
and  it  was  contended  that  the  object  of  the  Act  was,  that  thepe^ 
son  who  intended  to  appeal  should  promptly  apprise  the  other 
party  that  he  did  not  acquiesce  in  the  deci6ic»i,and  that  he  meant 
to  have  such  decision  reviewed.  It  was  farther  pointed  out  in 
argument  that  this  notice  was  not  required  to  be  in  writing  because 
it  might  not  be  possible  in  so  shoi-t  a  time  for  the  appellant  to 
decide  what  were  the  grounds  upon  which  he  intended  to  appeal, 
and  that  the  object  of  sec.  26  of  the  Act  would  be  fulfilled  by 
giving  a  verbal  notice  of  intention  to  appeal.  Aasuming 
that  view  to  be  correct,  the  appellant  would  not  succeed  in 
having  his  appeal  heard  unless  he  followed  up  the  verbal  notice 
with  a  written  notice  under  sec  25.  The  appellant  having 
first  given  a  verbal  or  written  notice  under  sec.  26,  must 
also  serve  a  written  notice  under  sec.  25,  setting  forth  the 
grounds  of  the  appeal,  and  that  notice  must  be  served  fourteen 
days  before  the  appeal  comes  on  for  hearing ;  in  other  words  the 
appellant  is  to'allow  the  other  party  fourteen  days  at  the  least  to 
get  up  the  case.  It  has  been  contended  that  under  sec  25,  as 
long  as  the  appellant  gives  fourteen  days'  notice  in  writing,  he 
may  serve  it  any  time  he  likes  after  the  order  made,  but  he  must 
give  fourteen  days'  time.  With  some  doubt  we  think  that  that 
contention  is  right,  and  that  as  long  as  the  person  who  wishes  to 
appeal  gives  a  notice  verbal  or  otherwise  within  seven  days,  that 
is  sufficient  to  satisfy  sec  26,  and  then  if  he  follow  that  up  by 
a  notice  in  writing  setting  forth  the  grounds  of  appeal  as  provided 
in  sec  25,  the  justices  should  entertain  the  appeal. 

The  law  is  clear  that,  unless  the  statute  provides  that  the  notice 
of  appeal  shall  be  in  writing,  verbal  notice  is  sufficient.  It  is 
difficult  to  conceive  that  the  Legislature  would  have  resorted  to 
all  this  elaboration  in  sec  26,  for  the  purpose  of  saying  that 
notice  of  appeal  must  be  given  within  seven  days,  unless  it  meant 
it  to  refer  to  another  notice  than  that  referred  to  in  sec  25,otiier- 
wise  it  could  have  been  inserted  in  sec  25.   Instead  of  that,  how- 
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ver,  it  has  provided  elaborately  for  notice  in  writing  in  sec.  25, 

ud  then  in  sec.  26  it  has  enacted  that  a  notice  may  be  given 

rithin  seven  days.    We  think  for  the  reasons  stated,  the  sections 

pply  to  different  notices,  and  as  long  as  one  notice  is  given 

ithin  seven  days,  and  that  is  followed  up  by  a  notice  fulfilling 

le  requirements  of  sec.  25,  that  will  be  sufficient. 

We  do  not  wish  to  lay  it  down  that  an  appellant  may  not,  if 

e  choose,  within  the  seven  days  give  notice  in  writing  fulfilling 

le  provisions  of  sea  25;  if  he  does  he  may  fulfil  the  require* 

lenta   of  both    sections    at  one    and   the   same   time.      We 

lerely  decide  that  the  steps  taken  by  the  present  appellant  were 

ifficient. 

Oi'der  abaoliUe. 

Solicitor  for  the  appellant:  G.  H,  Taylor. 

Solicitor  for  the  xoBfondQui :  ^Sutherland,  Crown  Solicitor. 

W.  H.  M. 


REGINA  V.  TAYLOR. 

iminal   Law    and    Pracikt    Statute     1864—5.    335— Jfwrd^r    in  purtuit    of 
ftlonious  intent,  reduced  to  manslaughter  by  means  of  criminal  negligence, 

A  prisoner  was  charged  in  the  presentment  with  murder.  The  crime  for  which 
e  was  tried  was  for  causing  death  by  attempting  to  procure  abortion.  The 
idge  held  that  there  was  no  evidence  of  murder  to  go  to  the  jury,  but  left  it  to 
e  jury  to  say  whether  she  was  guilty  of  manslaughter  by  criminal  negligence  in 

0  performance  of  an  operation  immediately  subsequent  to  the  abortion.  The 
ry  conyicted  her  of  manslaughter.     Held, — that  prisoner  was  rightly  convicted. 

Special  case  reserved  for  the  opinion  of  the  Judges  of  the 
apreme  Cotrt,  by  Holroycl,  J.,  at  the  Criminal  Sittings  in 
'elboume. 

The  prisoner  was  tried  on  a  presentment  charging  her  with 
lurder.    The  special  case  was  stated  in  the  following  terms : — 

"  Elizabeth  Taylor  was  tried  before  me,  at  the  Criminal  Sittings,  at  Melbourne, 

1  the  26th  day  of  September  last,  charged  in  the  presentment  with  the  murder  of 
ilia  Georgina  Percival  Warburtoa.  The  jury  convicted  her  of  manslaughter, 
le  learned  Crown  Prosecutor  described  the  murder  with  which  the  said  Eliza- 
ih  Taylor  was  charged  as  undesignedly  killing  the  said  Julia  Georgina  Percival 
'arburton  in  the  course  of  committing  a  felony,  namely,  by  unlawfully  uding 
eaiis  to  procure  her  miscarriage.     He  also  insisted  that  if  the  jury  thought  the 
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F.  c.  aconsed  was  not  guilty  of  murder,  they  might  find  her  guilty  of  mandanghter,  by 

reason  of  criminal  negligence  or  miaoonduct  in  performing  an  operation,  namely 

1886  ^Q  removal  of  a  placenta  from  the  womb  of  the  said  Julia  Georgina  FerciTal 

j>  Warburton,  which  caused  the  patient's  death.     I  held  that  the  jury  could  not 

,.^  convict  the  accused  of  murder,  because  if  they  believed  that  the  aocneed  had  killed 

Taylor.  the  said  Julia  Georgina  Percival  War  burton,  and  that  she  had  procured  the  mis- 
carriage of  the  deceased,  there  was  no  evidence  that  the  death  of  the  said  Julia 
Georgina  Percival  Warburton  had  been  caused  by  anything  done  in  procuring  or 
attempting  to  procure  her  miscarriage;  but,  on  the  contrary,  the  evidence  showed 
that  the  miscarriage  had  been  procured  before  the  commencement  of  the  act  to 
which  her  death  was  attributed.  The  question  of  law  then  arose  whether,  the 
presentment  having  charged  the  accused  with  murder  only,  she  could  legally  be 
convicted  of  manslaughter,  supposing  the  jury  to  find  that  she  had  caused  the 
death  of  the  deceased  by  her  criminal  negligence  or  misconduct  in  perfonning  the 
aforesaid  operation.  Counsel  for  the  accused  contended  that  although  a  verdict 
of  manslaughter  may  be  sustained  on  a  charge  of  murder  only,  where  the  character 
of  the  crime  is  the  same,  the  difference  being  only  in  degree,  yet  the  character  of 
the  crime  in  this  case  was  different,  and  the  accused  could  only  be  found  guilty  of 
the  charge  laid  in  the  presentment.  At  his  request  I  reserved  for  the  considera- 
tion and  determination  of  the  Judges  of  the  Supreme  Court  the  question  whether 
under  the  circumstances  above  stated  the  said  Elizabeth  Taylor  could  have  been 
legally  convicted  of  manslaughter,  and  I  postponed  the  judgment  until  such 
question  should  have  been  considered  and  determined. '* 

The  prisoner  had  been  tried  for  the  same  offence  at  the  preceding 
sittings,  and  the  jury  could  not  agree  and  were  discharged. 

Purvea,  Q.C.  (with  him  Coldham),  for  the  prisoner — The 
prisoner  was  charged  with  murder,  and  the  jury  had  no  power 
under  the  circumstances  to  convict  her  of  manslaughter.  There 
is  no  doubt  that  where  the  character  of  the  crime  is  the  same  and 
it  is  merely  a  matter  of  degree,  a  prisoner  charged  with  murder 
may  be  convicted  of  manslaughter ;  but  where  the  offence  charged 
is  different,  in  the  nature  of  the  crime,  from  that  proved,  then 
murder  cannot  be  reduced  to  manslaughter.  Murder  and  man- 
slaughter do  not  differ  in  the  kind  and  manner  of  the  offence,  but 
only  in  the  degree.  The  nature  of  the  crime  being  the  same,  it 
is  for  the  jury  to  say  whether  the  crime  has  been  reduced  from 
murder  to  manslaughter.  It  is  for  the  jury  to  decide  whether  a 
homicide  was  committed  wilfully  and  maliciously,  or  under 
circumstances  amounting  to  a  justification :  Fostered  Crown  Law 
255.  That  function  of  the  jury,  however,  is  restricted  to  cases 
where  the  nature  of  the  crime  charged  is  the  same.  In  this  case 
the  learned  judge  directed  the  jury  that  there  was  no  evidence  of 
murder;   therefore  the  charge  of  murder  lapsed,  and  there  could 
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)e  no  reduction  of  that  which  did  not  exist.  The  prisoner  was 
barged  with  causing  death  by  attempting  to  procure  abortion ^p 
hat  charge  fails,  and  then  the  prosecution  endeavours  to  get  a 
ionviction  upon  a  charge  which  is  distinct  and  separate  from  the 
irst,  namely  for  criminal  negligence  in  performing  a  certain 
iperation.  The  nature  of  the  two  charges  is  utterly  distinct^  and 
he  principle  above  enunciated  cannot  apply.  If  the  contention 
m  the  part  of  the  prosecution  be  correct,  a  person  might  be 
iharged  with  murder,  and  convicted  of  picking  pockets.  A  new 
nrime  was  set  up,  and  a  conviction  was  obtained  for  that  new 
irime.  A  felonious  intention  was  necessary  to  constitute  the 
iharge  in  the  presentment,  but  the  gravamen  of  the  substituted 
iharge  on  which  the  jury  convicted,  was  gross  carelessness  or 
legligence.  There  is  no  authority  which  concludes  this  question, 
[n  Reg.  v.  French  (a),  it  was  said  that  on  an  indictment  for 
nurder,  the  power  of  the  jury  to  return  a  verdict  of  manslaughter 
:or  criminal  negligence  by  the  accused,  depends  upon  the  circum- 
itances  of  the  particular  case. 

/.  T.  Thorold  Smith,  for  the  Crown — The  charge  was  one  of 
nurder,  and,  under  the  provisions  of  sec.  836  of  "  The  Criminal 
Law  and  Practice  Statute  1864"  (No.  833),  where  a  person 
3  charged  with  murder  or  manslaughter,  it  is  not  necessary  to  set 
)ut  in  the  presentment  how  the  offence  was  committed,  and  any 
person  charged  with  murder  may  be  convicted  of  the  lesser 
)ffence  of  manslaughter.  If  there  be  evidence  to  support  the 
Snding  of  the  jury  upon  the  charge  of  manslaughter,  then  this 
[3ourt  will  not  disturb  that  finding.  In  Reg.  v.  French  (a),  it  was 
jaid  that  the  prisoner  who  was  charged  with  murder,  could 
be  found  guilty  of  manslaughter  if  the  evidence  justified  it;  in 
that  case  the  evidence  did  not  justify  it.  The  argument  on  behalf 
of  the  prisoner  was  that  it  was  murder  or  nothing  at  all;  but 
sec.  335  was  especially  framed  to  meet  an  emergency  of  this 
Qature.  The  class  of  crime  is  not  different.  There  was  no  inten- 
tion to  take  away  life  in  either  case.  There  is  abundant  evidence 
bo  support  the  finding  of  the  jury,  and  it  should  not  be  dis- 
turbed. 

(a)  14CoxC.C.328. 
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F.  c.  Furves,  Q.C.,  in  reply — Sec  335  does  not  apply  to  this  case  at 

1886         all    That  section  was  intended  merely  to  prevent  technical  objec- 

Keoina       tions  to  the  form  of  indictment. 

^  ^'  Cur.  adv.  wU. 

Taylor. 

l^ov.  16.  The  judgment  of  the  Court  (6)  was  delivered  by — 

Williams,  J.  This  was  a  special  case  stated  on  behalf  of  the 
prisoner,  Elizabeth  Taylor,  tried  afc  the  Criminal  Sittings  holden 
at  Melbourne  in  September  last,  on  a  presentment  charging  her 
with  the  murder  of  Julia  Qeorgina  Percival  Warburton. 

The  jury  acquitted  the  prisoner  of  the  charge  of  murder,  but 
convicted  her  of  manslaughter.  The  question  reserved  for  our 
consideration  is  whether,  under  the  circumstances  set  forth  in  tbe 
case,  the  jury  could  legally  so  convict. 

The  murder  charged  was  that  the  deceased  came  to  her  death  at 
the  hands  of  the  prisoner  as  the  result  of  an  operation  perfonned 
by  the  prisoner  for  the  purpose  of  procuring  abortion — ^fche  pro- 
curing of  an  abortion  being  a  felony.  If  the  prisoner  caused  the 
girl's  death  while  in  pursuit  of  that  felonious  object,  the  crime  of 
murder  would  be  complete,  and  the  prisoner  might  have  been 
legally  convicted  of  the  crime  charged  in  the  presentment  The 
jury  acquitted  her  of  murder,  apparently  on  the  ground  that,  even 
assuming  the  prisoner  to  have  been  at  the  outset  engaged  in  the 
operation  of  procuring  abortion,  the  evidence  showed  that  the 
deceased  had  not  come  to  her  death  in  consequence  of  this 
operation,  but  in  consequence  of  a  subsequent  operation  to  remove 
a  placenta.  They  however  convicted  her  of  manslaughter  upon 
the  ground  that  the  deceased  came  to  her  death  at  the  hands  of 
the  prisoner  in  consequence  of  negligent  and  unskilful  perform- 
ance of  this  subsequent  operation.  For  the  purpose  of  deciding 
the  point  submitted  to  us  we  must  assume  first  that  these  two 
operatiqns  were  distinct  the  one  from  the  other,  and  not  merely 
two  stages  of  the  one  operation ;  and,  secondly,  that  ther*  wa» 
evidence  to  support  the  conclusion  at  which  the  juiy  arrived, 
it  being  borne  in  mind  that  the  question  reserved  is  not 
whether  the  jury  should  or  must,  but  whether  the  jury 
could  or  might  return  a  verdict  of  manslaughter.  The  pre- 
(h)  Williams,  Holbotd,  and  a'Beckett,  JJ. 
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aentment  was  general  in  its  terms,  and  on  that  account  f i*ee  from 
objection  by  virtue  of  the  provisions  of  sec.  335  of  "  The  Criminal 
Law  and  Practice  Statute  1864'*  and  it  is  an  established  rule  of 
the  Common  Law  that  under  such  a  presentment  charging 
murder,  the  prisoner  may  be  found  guilty  of  manslaughter.  If 
there  be  uo  evidence  adduced  at  the  trial  to  sustain  the  lesser 
charge,  then  the  presiding  judge  would  so  direct  the  jury.  But 
assuming  that  there  be  such  evidence,  then  a  jury,  though  they 
are  not  obliged  to,  may  if  they  choose,  find  the  prisoner  charged 
with  the  murder  guilty  of  the  lesser  offence. 

Do  the  circumstances  then  of  the  case  before  us  render  it  any 
exception  to  the  rule  ?  We  think  not.  The  gist  of  the  offence 
with  which  the  prisoner  stood  charged  is  that  the  deceased  came 
to  her  death  at  the  prisoner's  hands;  the  fact  that  she  so  came  to 
her  death  while  the  prisoner  was  engaged  in  the  pursuit  of  a 
felonious  object  merely  supplies  the  circumstances  or  ingredient, 
which  if  proved  would  constitute  the  killing,  murder.  Take 
away  the  felonious  object,  and  the  gist  of  the  offence  charged,  the 
killing,  still  remains;  the  manner  of  that  killing  constitutes  the 
grade  of  the  offence.  Once  the  felonious  object  is  taken  away, 
the  charge  of  murder  is  gone,  but  the  killing  remaining,  if  the 
evidence  show  that  that  occurred  in  consequence  of  the  prisoner  s 
gross  negligence,  such  killing  becomes  manslaughter;  and  again, 
if  the  evidence  disclosed  no  negligence,  but  showed  the  death  to 
have  been  purely  accidental,  then  the  killing  would  be  still 
further  reduced  to  homicide  per  infortunium. 

We  do  not  think  the  law  upon  this  whole  matter  can  be  more 
clearly  and  tersely  put  than  as  we  find  it  stated  in  2  Hawkin's 
Pleas  of  the  Crown,  619 : — 

*'  It  hath  been  adjudged  that  when  the  jury  find  a  man  not  guilty  of  indict- 
ment of  murder,  they  are  not  bound  to  make  any  inquiry  whether  he  be  guUty  of 
manslaughter,  kc. ;  but  that  if  they  toill  they  may,  according  to  the  nature  of  the 
evidence,  find  him  guilty  of  manslaughter  or  homicide  ae  d^endendo  or  per 
injortunium ;  for  the  kUling  is  the  substance,  and  the  malice  but  a  cironmitance 
a  Tariance  as  to  which  hurts  not  the  yerdict." 

This  we  understand  to  be  also  the  effect  of  the  case  cited  during 
the  argument  Reg.  v.  French  (c).    If  there  had  been  evidence  of 

(c)  14  Cox  C.C.  328. 
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F.  0.  eriminal  negligence  to  go  to  the  joiy  in  that  case,  the  preaidisg 

1886         judge  would  have  left  it  to  the  jury  to  say  whether  they  would 

fi^^^       find  the  prisoner  guilty  of  manslaughter  or  not ;  but  as  he  was  of 

^  ^-  opinion  that  the  circumstances  of  the  case  disclosed  no  evideooe 

of  criminal  negligence,  he  confined  the  jury's  attention  to  the 

charge  of  murder.  Again,  in  FarsUr^a  Crown  Law  255,  occurs  this 

passage:— 

**  In  «v«r3r  charge  of  mwder,  tlufacit^kUHnff  bemg/rttpnmed,  aU  the  obcm- 
stanoet  of  accident,  neceetity,  or  infirmity  are  to  be  satisfactorily  prored  by  tbe 
prisoner,  nnlees  they  arise  out  of  the  evidence  produced  against  him ;  for  tiie  Uw 
presnmeth  the  fact  to  have  been  founded  in*maUce  until  the  eoatamry  apptaieth." 

Now  applying  these  principles  to  the  case  before  us,  the  charge 

against  the  prisoner  was  that  the  prisoner  killed  the  deceased. 

Had  the  Crown  been  content  to  prove  merely  that  fact,  there  woald 

upon  the  case  for  the  Crown  have  been  sufficient  to  have  sent  the 

charge  of  murder  to  the  jury,  and  the  onus  would  then  have  been 

upon  the  prisoner  to  show  that  the  killing  did  not  amount  to 

murder — in  other  words,  to  reduce  it  to  a  lesser  offence ;  and  if, 

in  satisfying  that  onus,  she  reduced  it  to  manslaughter,  could  it 

be  said  that  the  jury  might  not,  if  they  liked,  find  her  guilty  of 

the  manslaughter?    The  souudness  of  this  position  is  dearly 

established  by  the  case  o{  Jtex  v.  Oreenacre  {d),  where  Tindall, 

C.  J.,  says : — 

**  Where  it  appears  that  one  person's  deatii  has  been  oeoaaioned  by  tiie  hand  of 
another,  it  behoves  that  ether  to  show  from  OTidence,  or  by  Inferenoe  from  the 
circumstances  of  the  case,  that  the  offence  is  of  a  mitigated  chaiaoter  and  does  not 
amount  to  the  crime  of  murder." 

It  has  been  suggested  that  this  ruling  may  operate  harshly  upon 
the  cases  of  prisoners  who  have  been  committed  for  and  who  have 
been  presented  for  murder.  In  other  words,  that  such  a  prisoner 
may  have  a  case  of  manslaughter  founded  upou  criminal  negligence 
sprung  upon  him  at  the  trial.  This  may  possibly  happen,  but  when 
it  does  the  harshness  or  injustice  of  such  a  proceeding  wouldalways 
be  met,  upon  the  application  of  the  prisoner  or  his  counsel,  by  ft 
postponement  of  the  trial  for  such  a  period  as  would  enable  the 
prisouer  to  fairly  meet  the  lesser  charge.  In  the  present  case  no 
such  argument  can  be  raised,  for  on  a  previous  trial  of  the  same 

(d)  S  C.  &  P.  42. 
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€harg6  against  the  prisoner  the  case  had  been  presented  by  the 
Crown  to  a  jury  in  both  aspects :  (1)  Murder.  (2)  Manslaughter 
founded  on  criminal  negligence;  and  upon  the  second  trial  the 
learned  Crown  Prosecutor  opened  the  case  against  the  prisoner  in 
the  same  way. 

The  case  being  so  presented,  had  the  jury  acquitted  the  prisoner 
of  botii  the  murder  and  the  manslaughter,  a  plea  of  autreftria 
<i6quit  would  have  been  an  effectual  bar  to  any  farther  proceed- 
ings against  her  upon  either  of  these  charges. 

We  are  therefore  of  opinion  that  under  the  circumstances  set 
forth  in  the  special  case  the  jury  could  legally  convict  the  prisoner 
of  the  manslaughter  of  Julia  Qeorgina  Percival  Warburton. 

GonviUion  agirmed. 

Solicitor  for  the  Crown :  Sviherland,  Crown  Solicitor. 
Solicitors  for  the  prisoner :  OiUott,  Croher  ds  Snowden, 

W.H.M. 


1886 
Bbgina 

V, 

Tatlob. 


KELLY  V.  6IRDLER. 

ParceU—Gommtndng  point-^Anglt  qf  two  private  atreelit^AcUonfor  reeoterp  of 
iaBd^3videMoe^Po$Uion  a»  apparmt  on  tJU  ground-^Po^Uon  by  meoiurtmenU 
from  oomor  oj  QowrnrntxA-road  cm  tihomn  wptm  plan  of  subdivision  rtf erred  to 
m  pU$UU^*o  certificate  a$  lodged  in  Titles  Office  — Beeondary  evidence  of  euch 
plan  ofUr  loee^Tranefer  of  Land  Statute,  a,  184. 

In  an  aotioii  for  the  recovery  of  land,  where  the  plaintiff's  certificate  of  title 
refers  to  a  phm  of  enbdiiriBion  aa  being  lodged  in  the  Titles  Office,  that  is  evidence 
as  against  him  that  such  plan  was  so  lodged. 

Snoh  plan  of  subdivision  comprising  the  aUotments  of  the  plaintiff  and  the 
defendant  is  admissible  in  evidence  to  show  that  the  comer  of  two  streets  forming 
the  commencing  point  for  both  plaintiff's  and  defendant's  measurements  ought  not 
to  be  where  it  actually  appears  on  the  ground,  but  is  not  conclusive.  On  proof 
that  such  plan  had  been  lost  in  the  Titles  Office,  a  copy  of  it  on  which  the  office 
have  for  some  years  acted  was  admitted  as  secondary  evidence  of  the  plan  of  sub- 
division for  the  same  purpose. 

Question  reserved  by  Holroyd,  J-,  for  the  opinion  of  the  Full 
Court. 

Action  to  recover  possession  of  about  two  feet  of  land  fronting 
Redan-street,  St.  Eilda.    The  plaintiff  was  originally  registered 

GOG  2 


F.C. 
Nov.  1. 


HOLROYP,  J. 
Nov,  16,  29. 
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F.  c.  as  the*  proprietor  under  the   "  Transfer  of  Land  Statute'*  of  a 

1886  piece  of  land  having  a  frontage  of  183ft.  91n.  to  Redan-street 

j^^Y        by  a  depth  along  Crimea-street  of  1 33ft.  6in.    In  1879  he  trans- 
V.  ferred  part  of  this  land,  being  135ft.  7in.  frontage  to  Redan- 

street  by  123ft.  6in.  to  Crimea-street,  commencing  at  the  comer  of 
Redan  and  Crimea  streets,  to  Thomas  Newton  "  together  with  a 
right  of  carriage  way  over  all  the  roads  shown  on  the  plan  of 
subdivision  of  part  of  the  said  Portion  lodged  in  the  Office  of 
Titles."    The  defendant  Davis  was  registered  as  the  proprietor 
of  the  land  so  transferred,  and  the  defendant  Girdler  was  his 
tenant.    The  transfer  described  the  land  as  commencing  at  the  in- 
tersection of  Redan  and  Crimea  streets.     The  plaintiff's  case  was 
that  the  land  in  fact  occupied  by  the  defendant  included  nearly 
two  feet  more  than  was  transferred  to  the  defendant  Davis.     It 
was  admitted  for  the  defendant  that  if  the  comer  of  Redan  and 
Crimea  streets  was  the  proper  commencing  point,  there  was  an 
encroachment  upon  the  plaintiff's  land,  but  it  was  contended  that 
as  Crimea-street  was  a  private  street,  its  position  must  be  fixed 
by  the  measurements  from  Chapel-street,  a  Government  road,  as 
'   shown  upon  the  plan  ref  eiTed  to  in  the  certificates  of  title  of  both 
plaintiff  and  defendant ;   that  the  evidence  of  actual  measure- 
ments upon  the  ground  showed  that  the  actual  present  position 
of  Crimea-street, upon  the  ground,  was  eight  feet  further  westward 
than  it  ought  to  be  according  to  the  measurements  from  Chapel- 
street,  shown  upon  such  plan;   consequently,  that  there  was  no 
encroachment  by  the  defendant  upon  the  plaintiff's  land.    The 
evidence  for  the  defendant  showed  that  the  original  plan  of  sab- 
division   lodged   in    the  Titles  Office  had  been  lost,  and  he 
tendered   in  evidence  a  working  plan  proved  to  be  a  correct 
copy  of  the  plan  of  subdivision,  and  to  have  been  used  for  many 
years  in  the  Titles  Office  for  the  purpose  of  preparing  the  certifi- 
cates of  title  of  all  the  allotments  in  the  estate  so  subdivided. 
This  was  objected  to  by  the  plaintiff,  but  was  admitted  subject 
to  the  objection. 

At  the  close  of  the  evidence  His  Honour  reserved  for  the  con- 
sideration of  the  Full  Court  the  questions  whether  upon  the 
evidence  before  him  the  working  plan,  called  on  His  Honour's 
notes  the  "  identification  plan/'  was  properly  admissible  in  evi- 
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B,  and  if  so,  what  should  be  its  effect,  and  reserved  leave  to 

r  party  to  move  for  judgment  after  the  Full  Court  had  given 

pinion. 

le  case  now  came  on  before  the  Full  Court  upon  the  question 

ved. 

Idsmith,  for  the  plaintiff— The  identification  plan  cannot  be 
i^ed  as  secondary  evidence,  until  it  is  shown  that  there  was 
iginal  plan  of  subdivision ;  and  there  is  nothing  to  show 
there  was,  further  than  the  reference  in  the  certificate  of 
to  the  plan  of  subdivision ;  there  is  no  record  of  it  in  the 
5  Office.  The  only  way  in  which  such  a  plan  of  subdivision 
3e  received  into  the  Titles  Office  is  under  sec.  134  of  the 
nafer  of  Land  Statute  "  (No.  301),  and  only  then  "  if  so 
red."  There  is  nothing  to  show  that  any  such  plan  has  ever 
"required"  or  received;  the  only  evidence  is  that  for  a 
)er  of  years  the  Titles  Office  has  proceeded  on  a  working 
;  and  no  proper  subdivision  plan  can  be  presumed  from  that. 
Eipplication  of  O.  Browne,  the  original  owner  of  the  whole 
5,  to  bring  it  under  the  Act,  must  have  been  in  respect  of  the 
3  block,  as  that  is  what  is  shown  on  the  plan  in  the  margin 
\  certificate.  If  a  plan  of  subdivision  were  lodged  after  the 
vision,  it  would  have  to  be  lodged  under  sec.  134 :  there  is 
her  way.  It  is  submitted,  therefore,  that  this  identification 
is  not  admissible  in  evidence. 

IOCS,  for  the  defendant — If  the  argument  raised  for  the  plain- 
ere'  urged  by  a  stranger,  it  might  have  some  weight ;  but  it 
I  plaintiff's  own  certificate  of  title  which  refers  to  the  plan  of 
vision  which  is  not  produced;  and  on  the  defendant 
bvouring  to  prove  such  plan,  the  plaintiff  says  there  is  no 
nee  that  any  such  plan  ever  existed.  It  is  submitted  that 
Ian  is  incorporated  into  the  certificate,  and  the  rights  of  the 
biff  cannot  be  understood  without  a  reference  to  it,  and 
fore  it  does  not  lie  in  the  plaintiff's  mouth  to  say  there  was 
ch  plan  lodged.  The  defendant  h&s  a  right  to  use  the  plan 
^mplete  the  evidence  which  the  plaintiff  has  tendered. 
BOTD,  J.  It  could  at  the  utmost  bind  the  plaintiff  as  an 
ssion  that  there  was  a  plan  showing  the  roads.]    But  we 
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F.  c.  have  now  only  to  consider  whether  this  evidence  is  admissible^ 

1S86  and  when  we  show  that  the  plan  is  unattainable,  we  are  entitled 

j^^Y  to  prove  it  by  secondary  evidence.  The  Court  cannot  deternune 
the  plaintiff's  rights  on  reading  his  certificate,  until  it  sees  that 
plan.  The  certificate  itself  refers  to  the  starting  point  as  the 
comer  of  Redan  and  Crimea  streets,  but  there  is  nothing  to  show 
where  that  is,  unless  by  reference  to  the  plan  of  subdivision. 
[HoLROYD,  J.  The  plaintiff's  argument  is,  that  you  have  merely 
to  go  on  the  ground  to  see  where  the  comer  is.  The  question  is, 
is  this  plan  admissible  to  show  that  that  corner  is  <hi  paper 
somewhere  different  from  what  it  is  on  the  ground  ?]  If  the  plan 
of  subdivision  be  not  referred  to,  a  small  error  in  the  survey  of 
one  lot  may  throw  all  the  other  lots  out.  The  evidence  of  the 
clerk  from  the  Titles  Office  shows  that  the  plan  on  the  certificate 
itself  does  not  show, and  is  not  supposed  in  the  office  to  show,  where 
the  land  actually  is;  and  that  he  never  knew  a  case  in  which  the 
Titles  Office  referred  to  the  actual  position  on  the  ground.  Ifc  is 
submitted  that  the  evidence  clearly  shows  that  the  original  plan 
of  subdivision  referred  to  in  the  certificate  was  lodged  in  the 
Titles  Office,  and  was  there  as  late  as  the  8th  September,  1870, 
but  has  since  been  lost.  It  is  also  clear  that  this  identification 
plan  is  a  copy  of  it,  and  is  the  one  on  which  from  22nd  August^ 
1870,  every  certificate  has  been  granted  by  the  office.  The 
defendant  has  a  right  to  show  where  the  roads  are  over  which 
the  vendor  reserves  a  right  of  way,  if  it  be  only  to  show  that  they 
are  not  over  the  land  conveyed  to  him.  If  a  copy  of  the  sub- 
division plan  had  been  drawn  upon  the  plaintiff's  certificate, 
there  could  be  no  doubt  that  the  plaintiff  would  be  concluded  by 
it.  The  reference  in  his  certificate  amounts  to  the  same  thing.  It 
is  submitted  that  the  identification  plan  is  admissible  in  evidence, 
though  it  is  for  the  learned  judge  to  say  what  weight  it  shall 
have. 

Per  Curiam  (a).    The  short  point  is  whether,  upon  th^  evidence 

adduced  as  to  the  plan,  it  should  be  admitted  in  evidence.    We 

think  there  is  abundant  evidence  here  that  there  was  an  original 

plan  in  the  Titles  Office.     Not  to  mention  the  evidence  in  detailr 

(a)  Williams,  Holrotd,  and  e'Ebckxtt,  JJ. 
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it  is  sufficient  to  notice  that  the  plaintiff's  own  certificate  contains 
an  admission  that  there  is  such  a  plan,  and  that  is  certainly  as 
against  him  evidence  that  there  was  such  a  plan  in  the  office.  His 
transfer  to  Newton,  the  predecessor  of  the  defendant  Davis,  also 
shows  the  same  thing.  Therefore]we  have  no  hesitation  in  arriving 
at  the  conclusion  that  there  is  abundant  evidence  of  the 
existence  of  the  original  plan  of  subdivision.  There  is  also 
sufficient  evidence  to  satisfy  the  mind  that  that  plan  has  gone 
astray,  or  been  lost  or  mislaid,  and  there  is  evidence  that  the 
two  portions  of  this  plan  tendered  in  evidence  were  made  from 
the  original  plan  of  subdivision.  That  is  sufficient  to  make  this 
identification  plan  (as  it  is  called)  admissible  as  secondary  evidence 
of  the  original  plan  of  subdivision. 

Then  the  question  arises  whether  the  original,  if  in  existence, 
would  be  admissible  for  the  purpose  of  showing  that  the  corner 
of  Redan  and  Crimea  streets  is  not  properly  where  it  is  on  the 
ground — in  other  words,  that  it  ought  to  be  in  some  other  place 
than  it  actually  is  on  the  ground.  We  think  the  original  plan 
would  be  admissible  for  that  purpose,  though  we  do  not  say 
what  its  weight  would  be.  We  have  no  hesitation  in  coming  to 
the  conclusion  that  it  is  some  evidence  where  the  corner  ought  to 
be,  in  the  same  way  as  the  fact  that  the  roads  have  remained  in 
their  present  state  for  so  many  years  is  evidence  that  the  comer 
was  pegged  out  where  it  now  exists. 

We  therefore  think  the  plan  called  on  His  Honour's  notes  the 
identification  plan  should  be  admitted  in  evidence. 


F.  0. 

1886 

Kblly 

V. 
GiRDLSR. 


Ooldamith  moved  that  judgment  should  be  entered  for  the 
plaintiff  There  is  no  doubt  that  there  is  an  encroachment  by  the 
defendant,  if  the  angle  of  Crimea  and  Redan  streets  be  taken  as 
now  fixed  upon  the  ground.  One  of  the  defendant's  own 
witnesses  proved  that  the  streets  are  now  in  the  same  position  as 
when  first  laid  out.  Chapel-street  is  not  shown  or  referred  to  at 
all  on  the  plan  upon  the  certificates  of  title.  The  plan  of  sub- 
division can  have  no  weight  as  against  all  this  evidence.  The 
plan  is  useful  only  as  showing  the  easements,  and  has  no 
reference  to  the  operative  part  of  the  transfer.  Admittedly  the 
defendant  occupies  more  land  than  was  transferred  to  him. 


HOLROTD,  J. 
-^017.  16. 
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Hedges  and  Isaacs,  for  the  defendant — The  evidence  shows 
that  certificates  are  not  drawn  up  with  reference  to  what 
appears  upon  the  land,  but  upon  the  plans  and  documents  in  the 
Titles  Office.  The  certificates  of  all  the  land  in  this  estate  are 
founded  upon  the  plan  of  subdivision  mentioned  in  them.  As  to 
the  plan  of  subdivision  being  referred  to  only  in  the  easements, 
a  right  of  carriage  way  exists  over  all  the  roads  shown  upon  the 
plan  lodged  in  the  Titles  Office.  The  plaintiff  transferred  to  the 
defendant's  predecessor  a  piece  of  land  free  from  every  easemoit; 
and  yet  he  now  wishes  to  push  the  defendant  further  on,  so  that, 
according  to  the  distance  shown  on  the  plan  from  the  nearest 
Government  road,  one  of  the  roads  would  be  upon  the  land  so 
transferred.  The  evidence  of  the  defendant's  surveyor  is  that 
the  proper  course  for  finding  the  land  in  the  certificate  would  be 
to  find  the  Government  road,  and  measure  from  it.  There  is  no 
evidence  of  any  peg  having  been  at  the  present  comer  of  Bedaa 
and  Crimea  streets. 


Oddsmith,  in  reply — If  the  figured  distance  from  Chapel-street 
to  the  corner  of  Crimea-street  be  different  from  what  we  find 
upon  the  land,  it  is  mere  falsa  demonstraiio,  as  in  Small  v. 
Olen  (6). 

Cur,  adv,  vtdL 

Nov,  29.  HoLROYD,   J.    The  plaintiff  has  moved   that  judgment   be 

entered  for  him  for  the  land  mentioned  in  his  statement  of  claim. 
The  plaintiff  was  on  the  9th  September  1879  registered  as 
proprietor  of  two  contiguous  pieces  of  land,  which  are  described 
in  certificates  of  title  put  in  evidence.  This  land  formed  a 
regular  block,  having  a  frontage  to  Redan-street  On  the 
9th  September  1879  the  plaintiff  transferred  part  of  the  land,beiDg 
also  a  regular  block  of  135ft.  7in.  frontage  to  Redan-street,  to  the 
predecessor  in  title  of  the  defendant,  P.  S.  Davis,  who  is  now  the 
registered  proprietor  of  that  land,  and  holds  a  certificate  of  title 
for  it.  The  defendant  Girdler  is  tenant  of  Davis  of  part  of  the 
land.  The  plaintiff  alleges  that  the  defendant  Davis  has  encroached 
upon  the  west  side  of  his  land  to  the  extent  of  1ft  llin.  *  The  whcde 
(6)  Ante  Vol  VI.,  L.  167. 
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case  tarns  upon  this  question,  where  ought  the  comer  of  Crimea 
and  Bedan  streets,  as  shown  on  the  plans  in  Kelly's  certiiScate 
and  in  Davis's  certificate,  to  be  taken  to  be ;  that  is,  where  ought 
the  Registrar  of  Titles  to  have  placed  it,  if  he  had  defined  its 
position  in  the  certificate.  It  must  be  at  the  same  spot  in  each 
certificate.  The  Full  Court  has  held  that  for  the  purpose  of 
deciding  this  question  the  plan  described  in  my  notes  as  the 
identification  plan,  which  was  copied  from  a  plan  of  sub-division 
of  a  block  including  the  land  comprised  in  Kelly's  certificates 
with  very  much  more^  was  admissible  in  evidence.  But  while  so 
deciding  the  Court  intimated  its  opinion  that  this  plan  was  not 
conclusive.  The  true  position  of  the  corner  in  the  certificates 
is  the  position  which  it  occupies  on  the  ground  as  4^e 
block  was  actually  subdivided  and  sold.  The  plan  of 
subdivision  might  be  itself  erroneous.  The  distance  of 
Crimea-street  from  Chapel-street  along  Redan-street,  as  it 
appears  by  the  identification  plan,  is  1050  feet  5  inche^.  The 
actual  distance,  as  the  streets  now  lie,  is  1058  feet  4  inches. 
Octavius  Browne,  who  made  the  plan  of  subdivision,  got  a  certifi- 
cate of  title  to  the  whole  block  on  the  28  th  August  1869.  In  his 
certificate  the  width  of  the  block  along  the  Alma-road  is  1970 
links,  which  equals,  within  a  fraction  of  an  inch,  the  width  on  the 
identification  plan — 1300  feet  3  inches — ^by  addition  of  the  width 
of  the  allotments  and  of  Crimea-street  as  there  exhibited.  It  is 
pretty  plain  therefore  that  the  block  of  which  Octavius  Browne 
was  actually  in  possession  extended  about  8  feet  further  from  the 
comer  of  Chapel-steet  along  the  Alma-road  than  his  certificate 
showed.  The  measurement  on  Browne's  certificate  is  from 
Chapel-street.  The  oral  testimony  touching  the  situation  of  the 
streets  is  short  but  precise,  and  proves  conclusively  to  my  mind 
that  they  have  never  been  shifted  since  they  were  first  pegged 
out.  Bird,  a  surveyor  under  the  Transfer  of  Land  Statute,  who 
was  called  by  the  defendant  Davis,  said,  ''  Crimea  and  Redan 
streets  have  been  known  as  such  since  a  survey  was  made  of  the 
paddock  in  1870.  I  know  the  locality  well.  I  believe  there  has 
been  no  change  in  tbeir  position  since."  Newton,  to  whom  Kelly 
transferred  the  land  comprised  in  Davis's  certificate^  said, "  I  have 
known  the  land  thirty  years.  Crimea-street  was  formed  in  1882; 
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Redan-street  a  year  later.  The  streets  bore  the  same  names  since 
1869.  The  streets,  as  formed,  are  in  the  same  position  as  they 
were  in  1869,  and  as  they  were  pegged  out"  Browne's  sales  of 
the  several  allotments  carved  out  of  his  block  are  set  forth  on  the 
back  of  his  certificate  and  on  the  skins  attached.  Two  atlotments 
were  transferred  by  him  on  the  27th  October  1869 ;  and  those 
were  the  first  sold.  He  transferred  another  allotment  on  the 
19th  November  in  the  same  year.  BEis  next  transfers  were  made 
in  August  1870.  It  appears  from  the  identification  plan  that 
Alexander  William  Fraser  was  the  first  purchaser  of  allotments 
16  and  17,  covering  all  the  land  afterwards  comprised  in  Kelly's 
certificates ;  and  the  date  of  Browne's  transfer  to  him,  obtained 
from  the  endorsement  on  Browne's  certificate,  was  the  19th  June 
1872.  It  is  certain  therefore  that  the  comer  of  Crimea  and 
Redan  streets  was  fixed  in  its  present  position  before  Browne 
sold  to  Fraser,  and  that  the  present  actual  position  is  the  true 
position  of  the  comer  on  Kelly's  and  Davis's  certificates,  and  if  it 
had  been  the  duty  of  the  registrar  to  exhibit  on  those  certificates 
by  measurements  and  bearings  the  situation  of  the  land  of  which 
they  are  respectively  the  registered  proprietors,  he  ought  to  have 
placed  the  comer  as  the  starting  point  where  it  now  is  on  the 
ground.  It  is  useless  to  speculate  when  the  excess  in  width  of 
the  land  occupied  by  Browne  beyond  that  of  which  he  became 
the  registered  proprietor  was  first  discovered.  Whenever  the 
discovery  was  made  the  excess  in  all  probability  would  have 
been  divided  amongst  the  purchasers  or  some  of  the  purchasers 
aloug  Redan-street,  which  could  easily  have  been  done  in  1870 
without  disturbing  any  of  the  allotments  sold  in  1869.  But, 
however  that  may  be,  the  fact  remains  that  the  starting  point  in 
the  plaintifi"s  and  defendant  Davis's  certificates  is  the  comer  of 
Crimea  and  Redan  streets  as  now  laid  out.  It  was  argued  for 
the  defendant  Davis  that  as  Kelly's  certificates  gave  him  (Kelly) 
a  right  of  carriage-way  over  the  roads  shown  on  the  plan  of  sab- 
division  lodged  in  the  Office  of  Titles,  and  as  his  transfer  to 
Newton  gave  Newton  a  similar  right  of  carriage-way,  the 
plaintiff  was  estopped  from  contending  that  the  roads  ought  to 
occupy  the  position  which  they  would  have  occupied  on  thai 
plan  (of  which  the  identification  plan  is  a  copy)  if  the  measure- 
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ments  bad  been  accurate.  This  reasoning  I  think  erroneous. 
The  transfer  to  Newton,  and  similarly  his  certificate,  was 
intended  to  give  rights  of  carriage-way  over  the  roads  as  actually 
laid  out  when  the  land  was  subdivided,  and  the  plan  of  subdivi- 
sion was  intended  to  show  the  true  position  of  the  roads  as 
originally  laid  out.  If  that  plan  did  not  show  the  true  original 
position,  the  true  original  position  must  be  determined  by  other 
evidence,  as  well  for  the  purpose  of  ascertaining  over  what 
ground  rights-of-way  exist  as  of  ascertaining  the  boundaries  of 
allotments. 

[His  Honour  directed  judgment  to  be  entered  for  the  plaintiff 
with  costs  of  the  action,  but  that  the  defendant  should  have  the 
costs  of  the  question  that  had  been  reserved  for  the  Full  Court 
as  to  whether  the  "identification  plan"  was  admissible  in 
evidence.] 


Solicitors  for  the  plaintiff:  BraJiam  Jk  Pirani, 
Solicitors  for  the  defendant :  Haden  Smith  <t  GUI. 
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REGIKA  V.  CARROLL. 

Venire  de  novo — Verdict  delivered  by  foreman  ofjury-^Power  of  Court  of  General 
Sessions  to  grant  a  new  trial. 

Where  the  jury  have  given  their  verdict  through  their  foreman,  and  such 
verdict  has  been  entered  np,  the  judge  cannot  snbBequently  grant  a  new  trial  upon 
the  affidavits  of  some  of  the  jurors  stating  that  the  verdict  so  given  was  not  the 
verdict  agreed  upon  by  the  jury. 

Semble,  The  Court  of  General  Sessions  has  power  to  grant  a  writ  of  venire  de 
novo, 

Specul  case  stated  by  the  Chairman  of  General  Sessions, 
Melbourne,  for  the  opinion  of  the  Supreme  Court 

This  special  case  was  stated  under  "  The  Administration  of 
Justice  Act  1885"  (No.  844),  sec.  9,  on  the  trial  of  one  Daniel 
Carroll,  who  was  charged  on  presentment  with  the  larceny  of  a 
watch  .at  Lancefield  in  February  1884,  and  on  the  second  count 
with  receiving.  The  prisoner  was  tried  on  4th  October,  the  jury 
convicted  him  of  receiving,  and  he  was  remanded  for  sentence. 


F.  c. 
Dec,  1, 
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On  the  next  day  counsel  for  the  prisoner  moved,  on  the  affidavits 
of  three  of  the  jurymen  who  had  convicted  the  prisoner,  for  a 
venire  de  novo,  on  the  ground  that  the  verdict  had  been  wrongly 
entered  up.  As  but  one  case  then  remained  for  trial,  the  learned 
chairman  was  pressed  for  an  immediate  decision,  and  with  great 
hesitation,  and  with  great  doubts  as  to  the  sufficiency  of  the 
affidavits  to  justify  his  granting  the  application,  he  did,  on  the 
motion  of  the  counsel  for  the  prisoner,  and  on  the  authorit}'  of 
two  cases  cited  by  him,  R,  v.  Fowler  (a)  and  CampbeU  v.  Beg.  (6), 
order  a  venire  de  novo.  He  reserved  for  the  opinion  of  the  Supreme 
Court  the  questions,  first,  whether  he  had  power  to  grant  the 
venire  de  novo\  and  secondly,  whether  the  facts  disclosed  in  the 
affidavits  were  sufficient  to  warrant  his  so  doing.  The  new  trial 
was  granted  on  the  affidavits  of  three  of  the  jurymen. 


One  of  the  affidavits  was  to  the  effect  that  the  deponent  and  another  of  the  jury 
refused  to  find  the  prisoner  guilty.  On  conferring  with  their  brother  jurymea, 
they  consented  to  a  verdict  of  receiving  the  watch,  not  knowing  the  same  to  be 
stolen  ;  that  the  foreman  of  the  jury  gave  as  the  verdict  of  the  jury  "receiving" 
without  the  foregoing  addition;  that  the  foreman  was  asked  whether  it  was 
feloniously  receiving,  which  question  he  answered  in  the  affirmative.  The 
deponent  and  several  of  the  jury  spoke  among  themselves  against  such  verdict, 
but  did  not  know  what  steps  to  take.  He  and  several  of  the  jurymen  only  in- 
tended that  the  verdict  to  which  they  had  agreed  should  be  returned  by  the 
foreman,  and  for  himself  (the  deponent),  he  said  that  he  never  agre^,  and  never 
would  have  agreed,  to  find  the  prisoner  guilty  of  feloniously  receiving,  on  the 
evidence.  Another  affidavit  stated  that  "  on  the  conclusion  of  the  trial  of  the  said 
Daniel  Carroll,  and  after  due  deliberation  in  the  jury  room,  I  and  others  of  the 
jury  refused  to  find  the  prisoner  guilty  of  stealing  or  feloniously  receiving  the 
watch  referred  to  in  the  indictment,  and  on  being  pressed  by  other  jurors  to  agree 
to  a  finding,  to  avoid  being  locked  up  for  six  hours,  the  deponent  stated  that  he 
would  sooner  remain  six  weeks  than  find  the  prisoner  guilty.  Afterwards  it  was 
proposed,  as  a  compromise  verdict,  that,  the  identity  of  the  watch  being  proved, 
the  jury  should  find  simply  that  prisoner  had  received  it,  but  not  that  he 
had  stolen  it  nor  that  he  had  received  it  knowing  it  to  be  stolen,  and  such  com- 
promise was  ultimately  agreed  to  by  all  the  jury.  On  returning  into  court,  the 
foreman  in  the  first  instance  correctly  stated  what  the  verdict  arrived  at  was,  bat 
on  being  questioned  by  an  official  in  the  court  as  to  whether  the  prisoner  was 
guilty  of  feloniously  receiving  the  watch,  he  answered  in  the  affirmative  withont 
consulting  the  jury,  and  without  understanding  the  purport  of  the  question,  and 
his  answer  was  taken  down  as  the  verdict.  At  the  time  and  afterwards  the  de- 
ponent stated  to  some  of  the  jury  that  the  verdict  was  wrong,  and  that  they  had 
not  found  any  felonious  intent,  and  they  concurred ;  but  in  the  meantime  the  ver- 
dict had  been  recorded.  The  deponent  never  did  agree,  and  never  would  have 
agreed,  to  find  the  prisoner  guilty  of  feloniously  receiving  the  said  watch,  and 
the  verdict  recorded  on  the  indictment  of  the  prisoner  is  not  my  verdict." 


(a)  4  6.  &  A.  273. 


(6)  11  Q.B.  799 ;  17  L.  J.  (Q.B.)  162. 
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lere  was  a  third  affidavit  setting  out  similar  facts.  Th< 
It  of  the  second  trial,  which  took  place  two  days  after  th 
,  was  not  stated  in  the  special  case,  but  as  a  fact  the  prisone 
acquitted  on  the  second  trial. 

r  B,  O'Loghlen,  for  the  prisoner — The  prisoner  at  the  secon< 

was  acquitted,  and  this  Court  has  now  no  jurisdictior 
UNBOTHAM,  C.J.  Can  you  take  this  objection?  The  judg 
ted  a  new  trial  upon  the  understanding  that  such  concessioi 

subject  to  this  special  case.]  The  objection  is  taken  a 
yu8  curicB.  The  court  of  General  Sessions  has  inheren 
3r  to  grant  a  writ  of  venire  de  novo,  if  the  first  trial  is  i 
ty:  R.  V.  Fowler  cmd  Sexton  (c);  C(mipbell  v.  Reg,  {d] 
le  cases  decide  that  the  court  of  Quarter  Sessions  in  Englan< 
I  the  inherent  power  to  grant  a  new  trial.  On  the  secon( 
t  it  is  submitted  that  whether  the  facts  are  sufficient  or  no 
itirely  a  matter  of  discretion  for  the  judge.  The  affidavit 
Qctly  state  that  the  verdict  given  by  the  foreman  is  not  th( 
ict  which  the  whole  body  of  jurors  decided  upon.  [HoL 
),  J.    It  would  be  most  dangerous,  after  the  jury  have  givei 

verdict  and  mixed  with  the  general  public,  to  allow  then 
ly  that  the  verdict  given  is  not  their  verdict.]  Where  thi 
\  are  as  strong  as  they  are  here,  it  should  be  allowe< 
rding  to  the  principles  of  natural  j  ustice.  [Higinbotham,  C.J 
cases  cited  show  that  there  are  cases  when  the  judge  ha 
irisdiction  to  grant  a  venire  de  novo,  and  it  lies  upon  you  t< 
r  that  the  judge  had  jurisdiction.]     "Misbehaviour"  of  th< 

gives  such  jurisdiction:  Huggin's  Case  (e).  This  is  \ 
»er  entirely  in  the  discretion  of  the  judge;  and  this  Cour 
not  interfere  with  the  due  exercise  of  such  discretion. 

T.  Thorold  Smith,  for  the  Crown — The  power  of  the  Cour 
eneral  Sessions  to  grant  a  venire  de  novo,  is  limited  to  case 
re  there  has  been"  misconduct"  on  the  part  of  the  jury,  o 
re  there  is  a  defective  verdict.  The  present  case  has  no 
L  brought  within  either  of  those  grounds.     It  is  purely  i 

4B.  &A.273.  (rf)   11Q.B.  799;  17  L.J.  (Q.B.)  161 

(0    2  Ld.  Raym.  1574. 
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r.  c  question  of  law  whether  or  not  the  verdict  has  been  properly 

1886  entered  up.    Where  the  verdict  is  imperfect,  a  new  trial  may  be 

l^j^^       granted:  Beg.  v.  Yeadan  (/)•    In  this  case  the  verdict  was  duly 
entered  up  and  was  not  defective  or  imperfect. 


Cabkolu 


Sir  B.  (yiogUen,  in  reply,  cited  Jteg.  v.  Stuhbs  (g);  Beg.  v. 
Olark  (h). 

Per  Curiam  {j ).  We  are  bound  by  the  facte  stated  in  the 
Case,  and  have  nothing  to  do  with  the  period  subsequent  to  the 
time  when  the  prisoner  was  remanded  for  sentence,  and  we  do  not 
even  know  that  the  conviction  was  quashed.  The  learned  Ghaur- 
man  of  the  General  Sessions  granted  the  vemr6  de  novo  in& 
great  hesitation  and  doabt  as  to  the  sufficiency  of  the  affidarite. 
This  Court  knows  nothing  of  what  became  of  the  oase  afber  he 
bad  made  that  order,  and  we  ace  not  at  liberty  to  apeeolate  on 
the  issue  after  the  wnire  de  novo  was  granted.  l%e  applicaUoii 
for  a  venire  dtf  novo  was  made  (m  the  ground  that&everdtetluid 
been  wxongly  entered  up,  and  the  learned  Chaiquan  reserved  for 
the  oonsideration  of  this  Court  two  questiona^^^^fiorst,  whether  he 
had  power  to  grant  the  application  at  all ;  and  secondly,  whetlier 
the  facts  disclosed  on  the  affidavits  were  sufficient  to  warrant  his 
so  doing.  We  do  not  propose  to  deal  with  tiie  first  of  these  ques- 
tions. The  authorities  appear  to  show  that  in  certain  cases  the 
court  of  General  Sessions,  like  the  court  of  Quarter  Sessions  in 
England,  has  the  power  to  grant  a  writ  of  venire  de  novo ;  it  is, 
however,  quite  unnecessary  to  decide  whether  the  circumstances 
of  this  case  bring  it  within  the  authorities  cited. 

But  as  to  the  second  question — ^whether  the  facts  of  this  case, 
as  stated  in  the  affidavits,  are  sufficient  to  grant  a  venire  de  novOy 
the  learned  Chairman  based  his  decision  to  grant  it  on  the  ground 
that  the  verdict  had  been  wrongly  entered  up,  and  he  arrived  at 
that  conclusion  on  the  affidavits  of  three  of  the  jurymen.  We 
think  these  affidavits  show  that  the  verdict  was  rightly,  and  uot 
wrongly  entered  up.     The  jury  came  into  court,  and,  in  reply  to 

(/)  L.  &  C.C.O.  81.  (A)   L.R.,  1  C.C.  54  j   36  L.J.  (M.C.) 

ig)   25L.J.  (M.C.)16.  16. 

0')  HiaiKBOTHAM,  0.  J.,  Williams  and  Holbotd,  JJ. 
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isiial  question,  the  foreman  returned  a  verdict  of  guilty  of 
ving;  that  is  to  say,  guilty  on  the  second  count.  The 
nan  wa^  asked  if  that  was  feloniously  receiving,  and 
answered  that  it  was,  and  thereupon  the  verdict  was 
ved  and  entered.  It  is  to  be  presumed  that  the  usual 
bice  was  adopted,  and  that  the  jury  were  asked  if  they  all 
ited  to  it,  and  that  they  replied  in  the  affirmative.  It  is  also 
5  presumed  that  the  jury  had  been  directed  properly  as  to 
t  constituted  the  crime  of  feloniously  receiving.  No  ob- 
>n  was  taken  by  any  of  the  jurors  at  the  time  the  verdict 
recorded,  and  it  was  only  subsequently  that  some  of  the 
B  said  that  the  verdict  was  not  what  they  intended.  Thes^ 
I  show  to  demonstration  that  the  verdict  was  rightly  entered 
knd  we  think  that  the  Chairman,  in  concluding  that  the 
ict  was  wrongly  entered^  arrived  at  a  conclusion  which  was 
mpported  by  the  evidence,  and  therefore  the  conclusion  was 
leous  in  point  of  law,  consequently  the  judge  was  not 
fied  in  issuing  this  writ  of  venire  de  novo.  We  therefore 
rer  the  second  question  in  the  negative.  The  conviction  will 
sfore  be  confirmed,  and  we  order  judgment  to  be  given 
Jon. 


»licitors  for  the  Ci'own :  Sutherland,  Crown  Solicitor. 
>liciiors  for  prisoner :  Pavey,  Wilaon  do  Cohen. 


W.  H.  M. 


FRANKLYN  v.  DANBY. 
jency  Statute  1S71,  ».  lO—MamageBettlement-^AJUr-aequired  propeHy— 
*  B^ore  and  in  consideration  of  marriage"— Voluntary  seUUment—Covenant 
or  future  eetthment  of  property, 

3  exception  in  sec.  70  of  the  **  Insolvency  Statute  1871"  of  a  settlement  made 
Q  two  years  of  insolvency  "  before  and  in  consideration  of  marriage,"  applies 
to  a  settlement  of  property  of  which  a  settlor  is  then  possessed  or  of  some 
)  or  interest  of  a  settlor  present  or  future  vested  or  contingent  in  property 
existing,  and  does  not  apply  to  a  settlement  by  anticipation  of  property 
1  may  or  may  not  come  into  existence  at  some  future  time, 
an  ante-nuptial  settlement  of  certain  specified  household  furniture,  &c., 
certain  premises,  with  a  covenant  by  the  settlor  (the  husband)  in  considera- 
of  the  marriage  that  if  at  any  time  thereafter,  while  any  diattels  should 
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remain  subject  to  the  settlement,  any  chattels  belonging  to  the  settlor  of  & 
kind  similar  to  those  intended  to  be  thereby  assigned,  should  be  brought  upon 
such  premises  and  be  used  therein,  then  so  often  as  the  same  should  happen,  the 
chattels  so  brought  in  should  be  deemed  to  be  vested  in,  and  should  thereupon 
become  the  property  of  the  trustee  upon  the  same  trusts  as  were  declared  con- 
cerning the  chattels  thereby  assigned  : — ^the  effect  of  such  covenant  is  that  apon 
such  chattels  afterwards  being  brought  upon  such  premises,  the  legal  property  zn 
them  passes  directly  to  the  trustee  without  any  further  act  being  necessary;  bat 
they  do  not  become  property  settled  by  a  settlement  made  before  and  in  con- 
sideration of  marriage,  within  the  exemption  in  sec.  70  of  the  **In8olvtnqf  ^attUe 
1871;"  such  chattels  are  in  effect  voluntarily  settled,  and  the  settlement,  as  to 
so  many  of  them  as  were  brought  within  its  operation  within  two  years  before 
the  insolvency  of  the  settlor,  may  be  set  aside  without  any  proof  of  fraud  in  the 
settlor. 


Interpleader  issue  to  try  whether  the  plaintiffs,  Harriett 
Isabel  Landale  Franklyn  and  T.  P.  Derham,  were  entitled  to  a 
sum  of  654i.  in  the  possession  of  Gemmell,  Tuckett  and  Co., 
auctioneers,  or  whether  it  belonged  to  H.  W.  Danby  as  trustee  of 
the  insolvent  estate  of  Henry  Mortimer  Franklyn,  the  husband 
of  Mrs.  Franklyn. 

The  plaintiffs  claimed  the  money  under  a  marriage  settlement 

executed  upon  the  marriage  of  Mr.  and  Mrs.  Franklyn,  which 

took  place  on  the  25th  July  1883.    By  that  settlement,  Franklyn 

settled  upon  his  intended  wife  certain  furniture  then  in  his 

possession,  and  also  certain  carriages,  &c.,  and  the   deed  also 

contained  the  following  provision: — 

"And  in  consideration  of  the  said  intended  marriage,  the  said  Henry  Mortimer 
Franklyn  doth  hereby  covenant  with  the  said  Thomas  Plumley  Berham,  his 
executors  and  administrators,  that  if  at  any  time  or  times  hereafter  while  any 
chattels  shall  remain  subject  to  these  presents,  any  chattels  belong^ing  to  the  said 
Henry  Mortimer  Franklyn  of  a  kind  similar  to  those  intended  to  be  hereby 
assigned,  shall  be  brought  into  upon  or  about  the  said  dwellinghouse  and  premises 
at  Windsor  as  aforesaid,  or  any  other  dwellinghouse  or  premiseB  in  or  to  which 
the  chattels  then  remaining  subject  to  these  presents  or  any  of  them  shall  for  the 
time  being  be  or  belong,  smd  be  used  in  upon  or  about  the  aaid  dwelling  and 
premises  with  the  last-mentioned  chattels  or  any  of  them,  then  and  so  often  as  the 
same  shall  happen  the  chattels  so  brought  into  upon  or  about  any  such  dwelling- 
house  and  premises  and  used  as  aforesaid,  shall  be  deemed  to  be  vested  in  and 
shaU  thenceforth  become  the  property  of  the  said  Thomas  Plomley  Derham 
upon  the  same  trusts  as  are  hereinbefore  declared  concerning  the  chattels  hereby 
assigned  and  expressed  so  to  be. " 

The  plaintiff  Derham  was  the  trustee  of  the  settlement  In 
1886  Franklyn  became  insolvent,  having  within  two  years  of  that 
date  brought  upon  the  premises  certain  furniture  answering  the 
description  of  after-acquired  property  in  the  covenant.    Shortly 
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before  his  insolvency  Mrs.  Franklyn,  witk  the  consent  of  Derham^ 
directed  all  the  furniture  to  be  sold  by  Gemmell,  Tuckett  and  Co. 
It  was  so  sold,  and  she  received  1250{.  of  the  proceeds,  but  the 
balance  of  654Z.  was  claimed  by  Danby,  the  trustee  of  the  insol- 
vent estate,  as  the  proceeds  of  the  furniture  brought  on  the 
premises  after  the  marriage. 

The  evidence  and  the  arguments  sufficiently  appear  in  the 
judgment. 

Dr.  Madden  and  Hood,  for  the  plaintiffs. 

Purvea  and  Hodges,  for  the  defendant. 

Cur.  adv.  vult. 

Kerfekd,  J.    In  an  action  between  Henrietta  I.  L.  Franklyn 

and  T.  P.  Derham  (trustee  of  settlement),  plaintiffs,  and  Gemmell, 

Tuckett,  and  Co.,  defendants,  and  H.  W.  Danby  (trustee  of  an 

insolvent,  Henry  Mortimer  Franklyn),  claimant,  His  Honour 

Mr.  Justice  Williams  on  the  9th  March  1885,  ordered : — 

''That  all  further  proceedings  in  the  action  against  the  defendants  be  stayed,  and 
that  said  plaintifiEs  and  said  claimant  be  restrained  from  proceeding  against  the 
said  defendants  to  recover  the  sam  of  8542.  S».  and  interest  thereon  for  which  that 
action  was  brought,  or  any  damages  in  respect  of  the  same;  and  further,  that  the 
said  defendants  do  forthwith  pay  into  Court  to  the  credit  of  this  action  the  sum 
of  654/.  3«.;  and  further,  that  the  said  plaintifiEs  and  said  claimant  do  proceed  to 
trial  of  the  issue  in  the  Supreme  Court  to  inquire  whether  that  said  651/.  3$.  and 
interest  thereon,  for  which  that  action  was  brought,  is  the  property  of  the  said 
plaintifib ;  on  which  issue  said  plaintifib  are  to  be  plaintifis,  and  said  claimant 
defendant." 

And  in  pursuance  of  the  said  order  an  interpleader  issue  was 
prepared.  This  interpleader  issue  came  on  for  trial  before  me 
on  the  18th  May  1886.  Henrietta  I.  L.  Franklyn,  one  of  the 
plaintiffs,  was  married  to  Henry  Mortimer  Franklyn  on  25th 
Jnly  1883.  In  anticipation  of  the  marriage  between  the  said 
parties,  a  marriage  settlement  was  prepared,  in  which  the  settlor, 
H.  M.  Frankljni,  assigned  to  T.  P.  Derham,  his  executors, 
administrators,  and  assigns,  the  chattels  particularly  mentioned 
in  the  schedule  attached  to  the  deed,  upon  trust  for  the  said  H. 
M.  Franklyn  imtil  the  said  intended  marriage,  and  from  and 
after  the  said  marriage  upon  trust  for  the  said  Henrietta  I.  L. 
Seals,  her  executors,  administrators,  and  assigns,  for  her  sole 
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"EFBRP.j.     and    separate  use;    and    it  contained   this   covenant:    {His 
Honour  read  the  covenant  as  above.)     This  deed  of  settle- 
ment was  put  in  and  made  an  exhibit  (Exhibit  A.)    A  list 
of  goods  comprised  in  the  account  sales  of  Messrs.  Oemmell, 
Tuckett  and  Co.,  and  not  included   in  the    mamage  settle- 
ment, was  also  made  an  exhibit  (Exhibit  B.)      The  settlor 
stated  that  he   was  possessed  of  all  the  ai-ticles   mentioned 
in  the  settlement  at  the  time  it  was  executed,  and  that  the 
articles  in  Exhibit  B  were  purchased  after  the  marriage,  and 
were  brought  on  to  the  premises  where  the  other  furniture  was, 
and  used  together  with  the  other  furniture  as  household  furni- 
ture.   The  settlor's  estate  was  sequestrated  on  the  19th  February 
1886.      Mr.  Jaoomb  was  appointed  official  assignee,  and  subse- 
quently Mr.  Danby  was  appointed  sole  trustee.    An  attempt  was 
made  to  elicit  evidence  as  to  the  conduct  of  the  parties  before 
their  marriage,  with  the  view  of  affecting  the  validity  of  the 
settlement,    but    such    evidence    was    not  obtained.    A  good 
deal  of  evidence  was  elicited  as  to  the  mode  of  living  and 
the  rate  of  expenditure  of  the  settlor  after  his  marriage,  but 
inasmuch  as  no  issue  of  fraud  is  raised,  that  evidence  is  not 
material  for  the  issue  that  I  have  to  try,  namely,  which  of  the 
trustees  is  entitled  to  the  proceeds  of  the  sale  by  auction  of  pro- 
perty which  it  was  admitted,  ex  conceaso,  belonged  to  the  settlor, 
^d  had  passed  to  the  plaintiff  trustee  or  to  the  claimant  trustee, 
and  was  then  in  the  hands  of  Messrs.  Oemmell,  Tuckett  and  Ca 
Both  sides  agreed  to  the  following  admissions: — That  the  sale  of 
chattels  at  Mr.  Franklyn's  house  realised  19171. 16s.;  773Z.  18s.  3d 
of  such  total  represented  net  proceeds  of  chattels  mentioned  in 
Exhibit  B,  and  not  included  in  settlement ;  also  including  those 
purchased  prior  to  1st  day  of  March  1884,  which  realised  861. 
15s.  (purchased  two  years  before  insolvency),  leaving  a  balance  of 
6872*  3s.  3d,  purchased  within  two  years  of  insolvency.    It  is 
admitted  that  the  money  in  the  hands  of  Messrs.  Qenmielli 
Tuckett  and  Co.  is  part  of  the  proceeds  of  the  sale  of  furniture 
in  Franklyn's  house,  and  it  was  also  admitted  that  the  articles  in 
Exhibit  B  were  brought  in  by  Franklyn,  and  used  as  chattels  in 
his  dwelling-house,  and  that  they  belonged  to  him  within  the 
meaning  of  the  covenant. 
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It  was  contended  in  argument  at  the  dose  of  the*  plaintiff's  kbrfkrd^  j. 
ease,  that  the  claimant  trustee  was  entitled  to  judgment  on  the 
following  grounds : — 1.  That  the  covenant  by  the  settlor  that  the 
chattels  brought  into  such  dwelling-house  in  the  future  should  be 
his  wife's  property  was  void :  Exp.  Bolland,  re  Clint  (a).  2. 
That  the  covenant  did  not  operate  as  a  conveyance  of  the  after- 
acquired  furniture ;  it  was  a  mere  equitable  right ;  and  that  sup- 
posing the  covenant  to  be  good,  a  conveyance  would  be  required 
as  often  as  any  after-acquired  chattels  were  brought  in  or  upon  the 
dwelling-house.  3.  That  there  was  no  obligation  to  brii^  any 
property  on,  and  that  that  very  act  of  bringing  it  on  was  a  new  act, 
and  consequently  a  voluntary  act,  and  that  the  consideration  of 
marriage  would  not  cover  these  new  voluntary  acts.  4.  That 
the  after-acquired  chattels,  being  acquired  within  two  years 
of  the  date  of  the  insolvency,  the  plaintiff's  claim  is  defeated  by 
the  operation  of  Act  No.  379,  sec.  70 :  Exp.  Bishop,  re 
Tonniea  (6).  5.  That  under  sec.  63  of  Act  No.  204,  marriage 
settlements  are  excepted,  but  the  after-acquired  property  would 
not  be  protected,  and  therefore  it  is  a  bill  of  sale  not  registered 
under  the  provisions  of  the  Act.  Counsel  for  the  plaintiffs  relied 
upon  the  case  of  Holroyd  v.  Marshall  (c),  and  the  case  of  Joseph 
v.  Lyons  (d). 

I  purpose  briefly  to  consider  the  authorities  cited,  and  I  take 
first  Eayp.  Bolland,  re  Clint  This  case,  cited  as  an  authority 
that  the  covenant  in  the  marriage  settlement  was  void  as  against 
the  creditors,  and  that  the  claimant  trustee  was  entitled  to  the 
proceeds  of  the  after-acquired  property,  will  I  think  be  found, 
upon  examination,  to  be  capable  of  being  distinguished  from  the 
case  now  under  consideration.  The  form  of  the  covenant  in  that 
case,  which  was  declared  to  be  void,  differs  most  materially  from 
the  form  of  the  covenant  in  this  case.    It  ran  as  follows: — 

"ThAt  all  future,  real,  or  personal  estate  which  the  said  Henry  Clint  shall  at 
any  time  during  the  said  intended  coverture  be  possessed  of  or  entitled  to,  or 
shaU  otherwise  acquire  by  devolution,  gift,  devise,  bequest,  purchase,  accnmiila- 
tion,  or  otherwise  howsoever,  shaU  be  conveyed,  assured,  and  assigned  unto  the 
trustees  for  the  time  being  upon  the  trust  hereby  declared.*' 

(a)  L.R.,  17  Eq.  115  ;  43  L.J.  (B.)  {b)  L.It,  8  Ch.  718;  42  L.J.  (B.)  107. 
16;  29  L.T.  (K.S.)  643.  (e)  10  H.L.  101;  33  L.J.  (Ch.)  103. 

id)  15  Q.B.D.  280;  54  L.J.  (Q.B.)  1. 
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The  grounds  upon  whicli  the  covenant  was  declared  to  be  void 
will  be  found  in  the  judgment  of  Bacon,  C.J.,  at  p.  120:— 

''Nothing  can  be  more  directly  opposed  to  the  plain  reason  and  justice  and 
policy  of  the  law  than  that  a  man,  whether  in  fraud  or  not,  shoold  on  his 
marriage  undertake  that  whatever  fragment  of  property  he  may  acquire  during 
the  coverture,  down  to  the  smallest  particular,  should  be  subject  to  the  trusts 
which  are  supposed  to  be  declared  by  this  settlement.  There  are  many  cases  in 
which  such  settlements  have  been  set  aside.  There  are  many  cases  in  which  the 
policy  of  the  law  has  been  declared  to  be,  that  a  man  cannot  withdraw  from  hia 
creditors,  even  in  consideration  of  marriage,  future  property  which  he  may 
acquire,  if  at  the  time  other  persons,  namely  his  creditors,  have  the  right  to  be 
paid  out  of  the  property." 

The  covenant  there  proposed  to  assign  all  future  real  and 
personal  estate  of  the  settlor,  and  sudi  a  covenant  is  declared  to 
be  void  as  being  against  the  policy  of  the  law,  irrespective  of 
solvency  or  insolvency ;  but  in  the  case  now  under  consideration, 
the  settlor  assigns  the  chattels  particularly  described  in  the 
schedule  to  the  deed  which  were  then  in  and  upon  his  dwelling- 
house,  and  he  further  assigns  any  other  chattels  of  a  kind  similar 
to  those  intended  to  be  assigned  which  he  may  bring  into  his 
dwelling-house,  to  be  used  along  with  those  mentioned  and 
described  in  the  schedule  to  the  marriage  settlement.  I  would  say 
that  the  policy  of  law  which  declares  void  a  covenant  in  which  a 
man  binds  himself  to  assign  all  that  he  has  had  and  all  that  he 
may  hereafter  acquire,  does  not  apply  to  a  covenant  restricted 
in  the  manner  of  the  covenant  now  under  consideration,  and  that 
that  case  is  not  an  authority  for  declaring  the  covenant  void  in 
this  case.  In  the  case  (cited  by  counsel  for  plaintiffs)  of  Holroyd 
V.  Marshall  (e),  the  deed  contained  the  following  covenant : — 

*'  That  all  machinery  implements  and  things  which  during  the  continuance  of 
this  security  shall  be  fixed  or  placed  in  or  about  the  said  mill,  buildings  and 
appurtenances  in  addition  to  or  substitution  for  the  said  premises  or  any  part 
thereof,  shall  during  such  continuance  as  aforesaid  be  subject  to  the  trusts 
powers  provisoes  and  declarations  hereinbefore  declared  and  expressed  concern* 

ing  the  said  premises,  and  that  the  tiaid ,  his  executors  &o.,  will  at  all  times 

during  such  continuance  as  aforesaid,  at  the  request  of  the  said ,  their  execu- 
tors, do  all  necessary  acts  for  assuring  such  added  or  substituted  machinery 
implements  and  things  so  that  the  same  may  become  vested  accordingly." 
Lord  Westbury,  in  his  judgment  in  that  case,  at  page  211,  says : — "But  if  a 
vendor  or  mortgagor  agrees  to  sell  or  mortgage  property,  real  or  personal, 
of  which  he  is  not  possessed  at  the  time,  and  he  receives  the  consideration 
for  the  contract,  and  afterwards  becomes  i>os8e8sed  of  property  answering  the 
description  in  the  contract,  there  is  no  doubt  that  a  court  of  equity  would  compel 

(<)  10  H.L.  191;  33  L.J.  (Ch.)  193. 
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iiim  to  perform  the  contract,  and  that  the  contract  would  in  equity  transfer  the 
beneficial  interest  to  the  mortgagee  or  purchaser  immediately  on  the  property 
being  acquired."  Lord  Chelmsford,  in  his  judgment,  at  page  220,  draws  this 
<listinction  between  agreements  relating  to  future  property  at  law  and  in  equity: — 
"At  law,  property,  non-existing,  but  to  be  acquired  at  a  future  time,  is  not 
assignable;  in  equity  it  is  so. '  At  law  .  .  .  although  a  power  is  given  in  the 
<ieed  of  assignment  to  take  possession  of  after-acquired  property,  no  interest  is 
transferred  even  as  between  the  parties  themselves  imless  possession  is  actually 
taken;  in  equity  it  is  not  disputed  that  the  moment  the  property  comes  into  exist- 
•ence  the  agreement  operates  upon  it." 

In  Broom's  Legal  Maodvis,  page  502,  after  citing  Lord  Chelms- 
ford's judgment,  there  is  a  paragraph  which  runs  as  follows: — 

"  We  may  conclude  accordingly  that  although,  subject  to  the  restrictions  above 
stated,  a  grant  of  goods  which  are  not  in  existence,  or  do  not  belong  to  the  gran- 
tor at  the  time  of  executing  the  deed,  is  void,  yet  the  grantor  may  ratify  his 
^ant  by  some  act  done  by  him  with  that  view  after  he  has  acquired  the  property 
in  the  goods,  or  by  some  act  indicating  his  intention  that  they  should  pass  under 
the  deed  already  executed." 

The  cases  of  Joseph  v.  Lyons  (/)  and  Hallos  v.  Robinson  (g)  were 
decisions  upon  grants  or  covenants  in  bills  of  sale  with  respect  to 
after-acquired  property  only  conferring  an  equitable  interest.  As 
the  language  in  those  grants  or  covenants  is  of  a  much  more 
restricted  character  than  the  language  used  in  the  covenant 
under  consideration,  they  are  not  therefore  of  much  assistance  in 
-dealing  with  this  case.  In  the  case  of  Holroyd  v.  Marshall  it 
will  be  observed  that  the  covenant  there  and  the  covenant  in  this 
case  are  clearly  distinguishable  in  a  most  important  particular. 
In  the  case  of  Holroyd  v.  ifa^'57iaK,*when  the  future-acquired 
property  attached  to  the  contract,  something  had  to  be  done  to 
Jegally  vest  such  property ;  a  conveyance  was  required,  and  the 
assistance  of  a  court  might  be  necessary;  but  in  this  case 
.nothing  is  required  to  be  done^  and  in  the  language  of  the  cove- 
nant itself — 

"  And  so  often  as  the  same  shaU  happen,  the  chattels  so  brought  into  upon  or 
-about  any  such  dwellinghouse  and  premises  and  used  as  aforesaid,  shall  be  deemed 
to  be  vested  in  and  shaU  thenceforth  become  the  property  of  the  said  Thomas 
Plumley  Derham  upon  the  same  trusts  as  are  hereinbefore  declared  concerning 
the  chattels  hereby  assigned  or  expressed  so  to  be." 

The  property  is  passed  from  the  settlor  to  the  plaintiff  Derham, 

by  operation  of  the  contract  itself  the  moment  the  chattels  are 

43rought  into  the  dwelling-house  and  used  with  the  other  chattels 

(/)  15  Q.B.D.  280;  M  L.J.  (Q.B.)  1.       {g)  15  Q.B.D.  288;  54  L. J.  (Q.B.)  364. 
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of  the  said  dwelling-house.  The  covenant  confers  no  right  m 
Equity.  The  aid  of  a  Court  of  Equity  could  never  be  required^ 
or,  at  all  events,  it  is  not  easy  to  conceive  a  case  in  which  its 
assistance  would  be  necessary.  The  covenant  confers  a  legal  right 
to  the  chattels  the  moment  the  contingency  happens  of  the 
chattels  belonging  to  the  settlor  being  brought  into  the  dwelling- 
house  and  used  in  or  upon  or  about  the  said  dwelling-house.  I 
have  been  unable  to  find  any  case  of  a  marriage  settlement  with 
a  covenant  containing  similar  provisions.  This  case  stands  by 
itself  and  is  capable  of  being  distinguished  from  all  the  reported 
cases,  and  comes  before  me  as  a  case  to  some  extent  of  first  im- 
pression, where  I  have  to  decide  the  legal  operation  of  a  covenant 
without  any  direct  authority  to  guide  me.  The  possibility  of 
such  a  contract  being  made  as  the  one  now  under  consideration  is 
suggested  in  Joseph  v.  Lyons  (h),  which  was  on  a  bill  of  sale  con- 
taining an  assignment  of  future-acquired  chattels.  Cotton,  L.J., 
page  286,  said  in  a  part  of  his  judgment  in  that  case — 

"Then  reliance  was  placed  upon  a  contract  that  the  after-acquired  property 
should  belong  to  the  plaintifif;  it  waa  the  rule  at  oommon  law  that  the  praperty  in 
future-acquired  goods  should  not  pass,  except  perhaps  where  there  was  a  contFact 
that  the  property  in  them  should  pass.     That  rule  still  remains  in  force." 

In  Reeves  v.  Barlow  (J)  the  legal  effect  of  such  contract  as  that 
suggested  by  Cotton,  L.  J.,  was  declared  in  an  elaborate  judgment 
of  the  Court  of  Appeal  delivered  by  Bowen,  L.J.  In  an  inter- 
pleader issue  in  that  case,  the  question  was  raised  as  to  whether 
an  agreement  contained  in  an  ordinary  building  contract,  that  all 
building  and  other  materials  brought  by  the  builder  on  the  land 
should  become  the  property  of  the  landowner,  was  a  bill  of  sale 
within  the  ''  Bills  of  Sales  Act  1878,"  and  must  be  registered  in 
order  to  protect  such  building  materials  against  an  execution 
creditor.  Reeves,  the  plaintiff  in  the  interpleader  issue,  having 
recovered  judgment  against  Addie  (whowas  a  contractor  to  build 
some  houses  for  Barlow)  issued  execution,  and  the  sheriff  of  Kent 
seized  a  large  number  of  bricks  upon  Barlow  s  land,  which  had 
been  deposited  there  by  Addie,  under  a  clause  in  his  contract 
giving  him  power  to  enter  for  the  purpose  of  building  the  houses, 
and  providing  that  all  building  and  other  materials  brought  by 
(A)  16  Q  B.D.  280;  64  L.J.  (Q.B.)  1.        ij)  12Q,B.D.  436;  63 L. J.  (Q.B.)  192. 
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e  intended  lessee  upon  the  land  should,  whether  affixed  to  the 
behold  or  not,  become  the  property  of  the  intended  lessor.  No 
attels  existed  on  the  land  upon  which  the  building  agreement 
aid  operate  at  the  time  of  its  execution.  Bowen,  L.J.,  page 
1,  distinguished  the  case  he  was  then  dealing  with — Reeves  v. 
irlow — from  Holroyd  v.  Marshall, — as  he  said : — 

'  Because  in  our  judgment  whatever  right  ia  conferred  by  the  clause  of  the 
Lding  agreement  now  under  discussion  is  not  a  right  in  equity  at  all,  but  a 
it  at  law.  Down  t<^  the  time  when  the  building  materials  were  brought  upon 
landlord's  premises  there  was  no  contract  relating  to  any  specific  goods  at  aU, 
anything  which  could  be  subject  to  a  decree  for  specific  performance.  The 
tract  was  only  to  apply  to  goods  when  brought  upon  the  premises,  and 
;U  this  happened  there  was  no  right  or  interest  in  equity  to  any  goods  at  all. 
on  the  other  hand,  the  moment  the  goods  were  brought  upon  the  premises 
property  in  them  passed  in  law,  and  nothing  was  left  upon  which  any  equity 
ILstinct  from  law  could  attach.  No  further  performance  of  the  contract  was 
«B8ary,  nor  could  be  enforced.  The  builder's  agreement,  accordingly,  was  at 
time  an  equitable  assignment  of  anything,  but  a  mere  legal  contract,  that 
>n  the  happening  of  a  particular  event  the  property  in  law  should  pass  in 
tain  chattels  which  that  event  itself  would  identify,  without  the  necessity  of 
J  further  act  on  the  part  of  anybody,  and  which  could  not  be  identified  before." 

The  contract  was  held  not  to  fall  within  the  Bills  of  Sale  Act, 
d  Barlow's  right  to  the  bricks  against  the  execution  creditor 
LS  affirmed.  The  case  of  Reeves  v.  Barlow  appears  to  me  to  be 
authority  for  the  construction  I  have  ventured  to  place  upon 
e  covenant  in  this  case,  namely,  that  it  confers  a  legal  right  and 
t  an  equitable  right;  the  legal  right  is  the  same  in  both  cases, 
answer  to  the  several  contentions  raised  by  the  learned  counsel 
r  the  defendant,  I  would  say  the  covenant  is  not  void,  and 
[iveys  no  equitable  right  to  after-acquired  chattels,  but  a  legal 
fht  to  them  on  the  happening  of  the  event  contemplated  in  the 
1  tract  between  the  parties,  and  that,  until  the  event  happens,  the 
(Tenant  lies  dormant  and  has  no  force,  and  is  not  capable  of 
ing  enforced  by  any  legal  or  equitable  remedy ;  and  that  no 
ttveyance,  transfer,  or  act  of  any  kind  requires  to  be  done  to 
ss  the  chattels  when  they  are  brought  into  the  dwelling-house, 
d  used  with  the  other  chattels  therein.  The  property  in  such 
attels  springs  from  the  settlor  into  the  plaintiff  trustee  by 
eration  of  the  agreement  itself  without  further  aid,  on  the 
ppening  of  the  event  provided  for  in  the  covenant — that  the 
ter-acquired    chattels,  falling  within   the    description    men- 
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tioned  in  the  covenant,  are  protected  by  the  provisions  of  the 
covenant — that  the  act  of  the  settlor  being  a  voluntary  act, 
as  he  was  not  bound  to  bring  on  the  chattels,  would  not^ 
in  the  absence  of  fraud,  defeat  the  settlement  of  after-acquired 
chattels  in  pursuance  of  the  provisions  of  the  contract; — that 
the  covenant  is  a  present  settlement  and  assignment,  and  is 
not  a  covenant  or  a  contract  for  a  future  settlement  within 
the  meaning  of  sec.  70  of  the  Act  No.  379 ;  to  bring  it  within 
that  section  there  must  be  something  to  do,  or  some  act  to 
be  done  in  the  future ;  here  there  is  nothing  to  do,  and  no  act  to 
be  done; — and  that  with  reference  to  the  last  objection,  in 
no  sense  is  it  a  bill  of  sale ;  there  was  no  sale  of  the  chattels,  but 
a  settlement  was  made  of  existing  and  future-acquired  chattels  in 
consideration  of  marriage.  I  therefore  give  judgment  for  the 
plain ti£b,  but  without  costs,  and  I  direct  judgment  to  be  entered 
for  the  plaintiffs  accordingly,  without  costs. 

I  give  no  costs  against  the  trustee  of  the  insolvent  estate, 
because  I  think  he  was  perfectly  right  in  coming  to  the  Ooortand 
exercising  vigilance  to  protect  the  estate.  I  have  prepared  my 
judgment  in  writing  so  that  the  defendant^  if  he  be  so  advised, 
may  carry  the  case  to  the  Full  Court.  It  is  a  most  important 
question  to  the  commercial  world  whether  a  man  can,  by  the 
simple  process  of  bringing  property  into  his  house,  vest  that  pro- 
perty in  the  trustee  of  a  mamage  settlement,  and  I  think  it  ii  a 
matter  which  should  be  finally  settled  by  the  Full  Court. 

From  this  decision  the  defendant  appealed  to  the  Full  Court, 
and  the  plaintiffs  gave  notice  of  a  cross-appeal  as  to  costs. 

a'BecJc€ttBSidEodge8,{oxtiie  defendant  and  claimant  appellant-* 
It  is  submitted  that  this  case  comes  within  the  first  part  of  sec.  70 
of  the  "Insolvency  StatuUe  1871"  (No.  379).  By  it  any  settle* 
ment  made  by  a  man  within  two  years  of  his  insolvency  is  void, 
unless  it  be  made  before  and  in  consideration  of  marriage,  ''or 
bond  fide  in  pursuance  of  an  ante-nuptial  contract."  These 
words  are  not  in  the  English  Act  from  which  the  section  is  taken, 
and  it  is  submitted  that  they  clearly  contemplate  an  agreement 
before  marriage  to  do  a  given  thing,  which  after  marriage  is  done 
by  force  of  that  agreement.    But  that  is  not  the  present  casa 
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Franklyn  did  not  bring  this  after-acquired  property  upon  the  ^c. 

premises  by  virtue  of  the  settlement — he  was  under  no  obligation  1886 

to  do  so;  the  act  was  a  purely  voluntary  one  done  at  the  expense  of  frankltk 
his  creditors  within  two  years  of  insolvency.  The  mere  transfer 
of  the  property  is  a  settlement  within  the  meaning  of  the  section. 
Every  time  he  brought  more  chattels  into  the  house  he  made  a 
Jiew  settlement  within  the  meaning  of  the  section^  which  may 
have  been  perfectly  good  against  himself,  but  not  against  his 
•creditors. 

Dr.MaddenejidHood,  for  the  respondents — ^The  settlement,  fol- 
Jowed  as  it  was  by  the  bringing  of  the  furniture  on  the  premises, 
jBLud  the  sale  thereof  with  the  trustee's  concurrence,  gave  Mrs. 
Franklyn  a  legal  right  to  the  proceeds.  It  is  a  contract  that 
furniture  brought  on  the  premises  shall  be  the  trustee's.  It 
vested  in  the  trustee  ipso  facto  the  moment  it  was  brought  on 
the  premises ;  no  nows  actus  interveniena  was  required :  Beeves 
V.  Barlow  (t);  Brown  v.  Bateman  (I) ;  Blake  v.  Izaa^  (m) ;  Reeve 
y.  WhiAmore  (^) ;  Joseph  v.  Lyons  (a).  But  even  if  a  novus  actus 
were  necessary,  the  furniture  was  seized  with  the  trustee's  consent, 
.and  actually  sold  before  the  sequestration  of  Franklyn's  estate ; 
Hope  V.  Haley  (p) ;  Congreve  v.  Evetts  (q).  Even  if  the  legal 
interest  were  not  in  the  plaintiSs  at  the  time  of  the  insolvency, 
the  equitable  interest  was,  and,  as  this  is  an  interpleader  issue, 
equitable  rights  and  titles  should  prevail :  Holroyd  v.  Marshall  (r). 
Even  supposing  that  this  case  comes  within  the  "  Insohjency 
Statute  1871"  at  all,  the  settlement  was  made  "before  and  in 
consideration  of  marriage,"  the  first  exception  to  sec.  70.  The 
marriage  took  place  upon  two  considerations ;  first,  the  property 
in  the  house ;  second,  the  property  to  be  thereafter  in  the  house ; 
so  that  there  was  a  good  consideration  for  the  bringing  of  these 
other  chattels  on  the  premises.  If  it  do  not  come  within  that 
^xception^  it  comes  within  the  second  exception  of  the  section, 

{h)  12  Q.B.D.  436;  53  L.J.  (Q.B.)   (o)  15  Q.B.D.,  at  pp.  285-6;  54  L.J. 

92.  (Q.B).  1. 

(0  L.B.,2  C.P.  272;  36  L.J.  (C.F.)   (p)  5  EI.  I&  B.  830;  25  L.J.  (Q.B.) 

134.  155. 
(fit)  16  W.R.  108.  (9)  10  Ex.,  308 ;  23  L.J.  (Ex.)  273. 

(n)  82  L. J.,  Ch.  497;  33  lb.  63.        (r)  10  H.L.  191;  33  L.J.  (Ch.)  193, 
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p-  c.         having  been  made  "  bond  fide  in  pursuance  of  an  ante-nnpdal 

1886         contract/'     It  was  never  suggested  at  the  trial  that  it  was  not 

Franklyn     niade  bond  fide  in  pursuance  of  an  ante-nuptial  contract,  and  His 

j^^  Honour  says  he  has  no  evidence  that  it  was  not     If  the  Court 

think  it  was    a  mere  covenant  for  the  future  settlement  of 

property,  within  the  meaning  of  the  second  part  of  the  section, 

then  it  was  actually  transferred  before  the  insolvency,  and  was 

so  saved :    The  Official  Receiver  v.  TaUby  (s) ;    and  CoUyer  v. 

Isaacs  {t). 

Cur.  adv.  vult 

Dec.  2.  Webb,  J.,  delivered  the  judgment  of  the  Court  (v).    This  is  an 

appeal  from  a  decision  of  Mr.  Justice  Kerferd,  directing  judgment 
to  be  entered  for  the  plaintiff  in  an  interpleader  issue. 

The  sole  question  is  whether  the  plaintiff,  the  trustee  of  a 
marriage  settlement,  or  the  defendant,  the  trustee  in  insolvency 
of  the  settlor,  is  entitled  to  the  pi'ooeeds  of  certain  furniture  and 
chattels  acquired  by  the  settlor  after  marriage.  The  settlement 
was  executed  before  marriage,  and  in  consideration  of  the  in- 
tended marriage  the  settlor  assigned  to  the  trustee  certain  speci- 
fied then  existing  chattels,  principally  household  furniture,  upon 
trust,  from  and  after  the  marriage,  for  the  intended  wife  absolu* 
tely  for  her  separate  use.  The  settlor  then,  in  consideration  of 
the  intended  marriage,  covenanted  with  the  trustee  of  the 
settlement  "  that  if  at  any  time  or  times  hereafter,  while  any 
chattels  shall  remain  subject  to  these  presents,  any  chattels 
belonging  to  the  settlor  of  a  kind  similar  to  those  intended  to  be 
hereby  assigned  shall  be  brought  into  the  dwelling-house,"  &c., 
"  and  be  used  in  the  said  dwelling-house,*'  &c.,  "  then  and  so  often 
as  the  same  shall  happen,  the  chattels  so  brought  into  and  used 
as  aforesaid  shall  be  deemed  to  be  vested  in  and  shall  thereupon 
become  the  property  of  the  said  trustee  upon  the  same  trusts  as 
are  hereinbefore  declared  concerning  the  chattels  hereby  as- 
signed." 

The  marriage  took  place  on  the  26th  July  1883.  On  the  29tb 
February  1886,  the  settlor  became  insolvent.     In  the  interval 

(«)  17  Q.B.D.  88;  66  L.J.  (Q.B.)  30.       (v)  Hioinbotham,  C.J.,  WiLUAMsand 
{t)  19  Ch.  D.  342;  51  L.  J.  (Ch.)  14.    Wbbb,  JJ. 
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between  the  marriage  and  the  insolvency  the  settlor  purchased  f.  o, 

a  large  amount  of  furniture  and  chattels,  which  were  brought  188$ 

into  his  dwelling-house  and  used  there  so  as  to  answer  the  descrip-  framklyk 
tion  of  after-acquired  chattels  in  the  covenant,  and  it  is  admitted 
between  the  parties  that  the  sum  of  654{.  38.,  as  to  which  this 
interpleader  issue  is  directed,  represents  the  net  proceeds  of  the 
sale  of  so  much  of  such  after-acquired  chattels  as  were  purchased 
by  the  settlor  within  the  two  years  preceding  his  insolvency. 
The  trustee  of  the  settlement  claims  this  sum  upon  the  ground 
that  the  after-acquired  chattels  in  question  passed  to  him  under 
the  settlement.  The  trustee  in  insolvency  claims  it  upon  the 
ground  that  the  settlement  quoad  these  after-acquired  chattels 
is  absolutely  void  as  against  him  by  virtue  of  the  70th  section  of 
the  "Insolvency  Statute  1871."  The  learned  judge  decided  in 
favour  of  the  former,  and  the  latter  now  appeals  from  that 
decision. 

From  a  perusal  of  the  very  careful  and  elaborate  judgment 
of  the  learned  judge  we  gather  the  foundation  of  his  judgment 
to  be  that,  inasmuch  as  in  the  settlement  the  settlor  does  not 
covenant  that  on  the  after-acquired  chattels  coming  into  being, 
he  will  assign  them  to  the  trustee  upon  the  trusts  of  the  settle* 
ment,  but  covenants  that  then  ''  they  shall  be  deemed  to  be  vested 
in  and  shall  thenceforth  become  the  property  of  the  trustee 
upon  the  trusts  of  the  settlement,"  therefore  no  no\ni8  ad;us 
vnterveniens  is  necessary;  and  upon  their  being  brought  upon 
the  premises,  ipeo  facto  the  trustee  takes,  not  an  equitable 
interest,  but  the  legal  property  in  them,  that  they  pass  directly 
to  the  trustee  by  force  of  the  settlement  alone ;  and  therefore 
are  "property"  settled  by  "a  settlement  made  before  and  in 
consideration  of  marriage"  within  the  meaning  of  sec.  70, 
and  consequently  exempt  from  the  operation  of  that  section. 

The  first  ot  these  propositions,  that  by  the  language  of  a 
covenant  such  as  this  the  property  at  law  passes  to  the  covenantee 
as  soon  as  the  chattels  come  into  existence  and  satisfy  the  des* 
cription  and  requirements  of  the  covenant,  is  fully  supported  by 
Beeves  v.  Barloiv  (w),  and  later  cases  to  the  same  effect.  But  we 
cannot  concur  in  the  opinion  of  the  learned  judge  that  the  after- 
(tr)  12  Q.6.D.  436 ;  53  L.  J.  (Q.B.)  192. 
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rc-  acquired  furniture  and  chattels  were  property  settled  by  a  setUe- 

1886  ment  made  before  and  in  consideration  of  marriage  within  the 

FrInklyk  meaning  of  sec.  70  of  the  "Insolvency  Statute  1871."  That 
Danbt  section  uses  the  expression  "  settlement  of  property."  *'  Property  " 
is  defined  in  sec.  5  in  such  a  way  as  to  apply  only  to  things 
in  esse,  although  the  estate  or  interest  in  them  may  be  present 
or  future,  vested  or  contingent.  If  the  word  "  property  "  alone 
in  the  Act  would  include  after-acquired  property,  it  would 
appear  to  be  unnecessary  in  sec.  68,  subsea  (3),  to  provide 
that  the  property  of  an  insolvent  should  include  such  as  "  may 
be  acquired  by  or  devolve  on  him  before  he  obtains  his  certifi- 
cate ;"  the  provision  should  rather  have  been  that  it  should  not 
include  any  that  might  be  acquired  by  or  devolve  on  him  after 
he  obtained  his  certificate.  The  exception  in  sec  70  of  a 
settlement  made  before  and  in  consideration  of  marriage  there- 
fore applies  only  to  a  settlement  of  property  of  which  the  settlor 
is  then  possessed,  or  of  some  estate  or  interest  of  the  settlor 
present  or  future,  vested  or  contingent,  in  property  then  existing, 
and  does  not  apply  to  a  settlement  by  anticipation  of  property 
which  may  or  may  not  come  into  existence  at  some  future  time. 
It  follows  that  here  there  was  no  "settlement  of  property" 
within  the  meaning  of  sec  70  before  the  marriage,  for  there  was 
then  no  property  to  be  settled.  It  became,  however,  a  settlement 
of  property  within  that  section  after  the  marriage,  when  the 
chattels  in  question  were  brought  upon  the  premises,  and  became 
subject  to  the  settlement.  Up  to  that  time  by  the  very  terms  of 
the  covenant,  which  uses  the  expression,  "  chattels  belonging  to 
settlor,"  they  were,  the  property  of  the  settlor,  and  it  was 
entirely  optional  with  him  whether  they  should  be  settled  or 
not.  If  he  brought  them  upon  the  specified  premises,  and  used 
them  in  the  specified  manner,  they  would  become  settled ;  if  he 
retained  them  elsewhere  they  would  not  be  settled.  Therefore  it 
is  palpable  that  they  were  not  settled  by  force  of  the  settlement 
before  marriage,  but  by  force  of  the  exercise  of  the  will  of  the 
settlor  after  marriage.  He  being  under  no  obligation  to  bring 
any  furniture  or  chattels  upon  the  specified  premises,  his  doing  so 
was  purely  voluntary.  The  consideration  of  marriage  purchased 
nothing  as  to  this  after-acquired  property,  for  it  was  entirely 
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il  with  the  husband  to  bring  it  into  the  settlement  or  not 
pleased,  and  the  chattels  brought  in  were  as  much  voluu- 
settled  as  if  it  at  the  time  the  settlor  had  executed  a 
ary  settlement  of  them.  If  voluntary  and  within  two 
af  the  insolvency,  no  fraud  in  the  settlor  need  be  shown; 
tlement  is,  by  sec.  70,  declared  void  as  against  the  trustee 
Ivency. 

concur  in  the  opinion  of  the  learned  judge  that  there  is  in 
se  no  settlement  bond  fide  in  pursuance  of  an  ante-nuptial 
rti  so  as  to  bring  it  within  that  exception  in  sec.  70. 
er  a  covenant,  as  in  this  case,  that  upon  a  certain  event 
ling,  certain  property  shall  be  deemed  to  be  vested  in  the 
I  upon  the  trusts  of  the  settlement,  the  covenantor  being 
no  obligation  to  do  or  abstain  from  doing  anything,  can 
ly  be  termed  a  contract  at  all,  may  admit  of  some  doubt, 
lether  it  be  a  contract  or  not,  it  is  clear  that  the  settlement 
i  after  marriage,  by  bringing  certain  after-acquired  pro- 
iipon  the  specified  premises,  so  as  to  bring  it  within  the 
ion  of  the  settlement,  was  not  a  settlement  in  pursuance  of 
Dntract,  for  there  was  no  contract  or  obligation  to  bring 
altels  upon  the  premises,  and  such  bringing  was  not  in 
nee  of  any  contract.  Moreover,  if  this  covenant  is  to  be 
ed  as  a  contract  to  settle,  then  it  is  void  by  the  latter 
of  sec.  70  as  being  a  covenant  or  contract  for  the  future 
lent  of  property  wherein  the  settlor  had  not,  at  the  date  of 
.rriage,  any  estate  or  interest. 

all  these  reasons,  this  settlement  of  the  after-acquired 
Is  is,  in  our  opinion,  rendered  void  by  sec.  70  of  the  "  In- 
:y  Statute  1871,"  and  the  trustee  in  insolvency  is  entitled 
fund  in  question.  The  appeal  will  therefore  be  allowed 
osts,  and  judgment  be  entered  for  the  defendant,  with  costs 

Appeal  allmved  loith  costs.     Judg- 
ment for  defendant,  tvith  costs. 

citor  for  plaintiff:  Osborne. 

citors  for  defendant :  Braham  (k  Pirani. 

A.  J.  A. 
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1886  Transfer   of  Land  StatuU,  s.  ^^^Rtal  Property  SUUuU  1864,   m.  18,  19— 

ESeetment — Adverse possestion— Act  No,  873— burden  qf  proof 

May  31. 

J  The  right  to  bring  an  action  to  recover  poaseasion  of  land  under  the  "  Trtvufer 

^^   '  of  LaTid  BtaltUe"  where  the  defence  Bet  up  is  adverse  possession,  having 

F.  C.  regard  to  Act  No.  873,  first  accrues,  not  at  the  time  of  the  dispossessioo 

or  discontinuance  of  possession  of  the  plaintiff,  but  at  the  time  of  the  actoal 

Sept,  17,  20.  possession  of  the  defendant;  and  that  being  necessarily  more  within  the  know 

I>ee,  2.  ledge  of  the  defendant  than  of  the  plaintiff,  the  burden  of  proof  is  upon  the  defea- 

dant. 

Action  to  recover  possession  of  twenty-two  acres  of  land 
at  Mordialloc.  The  facts  are  sufficiently  stated  in  the  judg- 
ment. 


Hood  and  Bryant,  for  the  plaintiff. 
Hodges  and  Duffy,  for  the  defendant. 


Cv,r.  adv,  vulL 


JuneQ,  Kerferd,  J.    This  is  an  action  of  ejectment  to  recover  posses- 

sion from  the  defendant  of  a  piece  of  land  comprising  22a. 
3r.  6  8-lOp.  The  land  forms  part  of  Crown  allotment  8,  sec  1, 
parish  of  Mordialloc. 

The  plaintiff  produced  a  certificate  of  title  for  the  said  land, 
dated  the  26th  September  1884,  which  was  made  an  exhibit,  and 
put  in  as  exhibit  A,  and  he  proved  that  the  area  of  land  therein 
described  had  been  projected  on  a  plan  from  an  actual  survey 
made  by  a  licensed  surveyor,  and  for  the  better  identification  of 
such  land  the  plan  also  contained  projections  indicating  certain 
fences  enclosing  the  locus  in  quo  with  other  lands.  The  plaintiff 
relied  upon  this  evidence,  and  closed  his  case. 

The  learned  counsel  for  the  defendant  contended  "  that  the 
plaintiff,  in  order  to  get  possession,  has  got  to  prove  a  paper  title, 
and  that  he  or  some  one  through  whom  he  claims  has  been  in 
possession  within  fifteen  years  before  the  bringing  of  the  action." 
He  cited  Nepean  v.  Doe  (a) ;  May  v.  Martin  (6) ;  and  Wilby  v. 
Henman  (c).    In  answer,  the  learned  counsel  for  the  plaintiff 

(a)  2  Smith's L.C.  (7th  ed.)  562.    (6)  ArUe  Vol.  ILL,  562.    (e)  2  Cr.  &  M.  658. 
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cited  WeigaU  v,  Blytii  (d),  and  Staughton  v.  Brovm  («),  as 
aathorities  to  show  that  the  burthen  of  proof  lay  on  the  defen- 
dant. I  reserved  the  consideration  of  the  objections  taken  by  the 
learned  counsel  for  the  plaintiff  until  I  had  heard  the  whole  case^ 
The  defendant  called  evidence  to  prove  his  adverse  possession 
for  a  period  greater  than  fifteen  years,  and  the  plaintiff  set  up 
a  rebutting  case. 

I  have  to  determine  two  questions^-one  a  question  of  law 
raised  by  the  learned  counsel  for  the  defendant  as  to  whether  it 
did  not  lie  upon  the  plaintiff  to  prove,  in  addition  to  his  paper 
title,  poasession  of  the  land  in  dispute  within  fifteen  years  before 
the  issue  of  the  writ  in  the  present  action ;  and  the  other  a  ques- 
tion of  fact,  being  the  issue  raised  by  the  pleadings  as  to  whether 
the  defendant  had  not  had  for  fifteen  years  before  action 
possession  of  the  land  in  dispute,  and  was,  therefore,  entitled  to 
the  protection  of  the  18th  section  of  Act  No.  213. 

With  reference  to  the  question  of  law  (upon  whom  lay  the 
burthen  of  proof)  in  the  case  of  Murphy  v.  Michel  (/),  an  action 
of  ejectment  was  launched  by  the  plaintiff  proving  his  certificate 
of  title;  and  counsel  in  that  case  contended  that,  as  the  owner 
had  accepted  a  certificate  of  title,  it  was  incumbent  on  him,  in 
the  event  of  his  bringing  an  action  of  ejectment,  to  prove  that  no 
right  under  adverse  possession  subsisted.  Stawell,  C.J.,  who 
delivered  the  judgment  of  the  Court,  said : — 

"  The  owner  launches  his  case  by  the  certificate.  If  evidence  of  adverse  pos- 
session is  then  given  as  a  defence,  it  wiU  be  incumbent  on  him  to  endeavour  to 
<lisplaoe  it;  and  to  effect  that  object  it  may  be  necessary  for  him  in  some  instances 
to  prove  his  title  as  he  would  have  been  obliged  to  do  before  the  Act  was  passed." 

In  the  case  of  Weigall  v.  Blyth  (g),  an  action  of  ejectment,  the 
ease  of  Murphy  v.  Michel  was  cited,  and  after  a  full  consideration 
of  the  question,  the  Court  held  that  it  was  not  necessary  for  the 
plaintiff  to  show  possession  within  fifteen  years;  and  finally 
in  the  case  of  Staughton  v.  Brovm  (A),  also  an  action  of  ejectment, 
Fellows,  J.,  said : — 

«  This  Court  has  already  decided  that  a  party  need  not  prove  more  than  his 
documentary  title,  until  his  opponent  has  proved  that  he  or  others  have  been  in 
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po— caaion  for  fifteen  yean. The  real  owner  may  make  an  entry  at 

any  time  within  the  statutory  period after  another  has  taken  pos- 

■ession and  if  he  may  make  an  entry  he  may  of  conrse  bring  an 

action,  for  both  remedies  are  on  precisely  the  same  footing,  and  in  neither  case 
oonld  he  show  possession  within  fifteen  years  if  the  land  were  anoccnpied  tiU  sach 
other  person  entered." 

I  am  aware  that  there  are  authorities  from  which  support 
could  be  drawn  for  an  opposite  view,  as  to  on  which  side  lay  the 
burden  of  proof,  and  if  the  matter  were  being  reconsidered  by  the 
Full  Court  it  might  be  desirable  to  review  those  authorities,  but 
that  course  is  not  open  to  me.  I  am  bound  by  the  authorities  I 
have  referred  to.  In  the  view  I  take,  however,  the  burthen 
of  proof  is  now  placed  beyond  all  doubt,  to  my  mind,  to  be 
upon  the  defendant,  by  the  operation  of  the  declaratory  Act 
No.  878.  This  Act  was  passed  by  the  Legislature  to  cure  a 
defect  in  the  Act  No.  213,  as  declared  by  a  decision  of  the  Full 
Court  in  the  case  of  May  v.  Martin  (j).  Being  a  declaratory 
Act,  it  is  retrospective  in  its  operation,  and  will  therefore  govern 
the  question  of  law  and  fact  arising  in  the  case  I  am  now  con- 
sidering. By  that  Act  the  Legislature  in  effect  says  that  the  law, 
as  stated  by  the  case  of  May  v.  Martin,  so  far  as  regards  the  ex- 
position of  sees.  18  and  19  of  Act  No.  213,  is  not  what  it  intended 
it  should  be,  and  that  it  is  expedient  that  the  true  effect  and  in- 
tention of  the  Act  No.  213  should  be  further  declared. 

T  propose  to  consider  what  is  the  proper  construction  to  be 
placed  upon  sec.  18,  Act  No.  213,  by  the  light  of  the  declaratory 
Act  No.  873.  [His  Honour  here  read  sees,  18  and  19  of  Act  No, 
213.]  It  then  proceeds  to  make  provision  in  five  separate 
divisions  of  sec.  19,  as  to  when  the  right  to  make  an  entry  should 
have  first  accrued.  It  is  only  material  for  me,  for  the  determina- 
tion of  this  case,  to  consider  the  first  of  those  five  divisions 
refered  to.  Sec.  1  of  Act  No.  873  places  what  I  may  term  the  new 
interpretation  on  that  division  as  follows.  [HisHonour  here  read 
sec,  1  and  sec.  2  of  Act  No.  873.]  Now  it  is  most  important  to 
remember,  in  placing  a  construction  upon  sea  18  of  Act  No.  213, 
as  interpreted  by  sec.  19,  and  by  the  declaratory  Act  No.  873, 
sees.  1  and  2,  that  the  operation  of  those  Acts  is  not  to  confer  a 
title  to  land  upon  anyone,  but  to  restrain  a  person  having  the 

0')  AnU  Vol.  XI.,  662. 


Digitized  by  VjOOQIC 


Xn.]  XLIX  k  L  VICT. 

[  title  from  disturbing  any  person  in  the  actual  possession  of    ^ 
and  for  which  he  holds  the  legal  title  who  has  beep  allowed 
main  there  as  a  trespasser  by  him  undisturbed  for  a  period       g^^ 
fleen  years.     It  is  quite  true  that  a  person  in  the  actual        j 
jssion  of  land  for  fifteen  years,  and  for  which  he  holds  no 
title,  after  that  period  ceases  to  be  a  trespasser,  and  acquires 
jsessory  title  which  will  enable  him  to  transfer  the  land,  and 
a  title  which  the  Court  will  force  upon  an  unwilling  purchaser. 
Scott  V.  Nixon  (Jc),  the  head  note  of  which  is  as  follows : — 

y  the  effect  of  the  statute,  after  the  proper  period  of  Umitation  has  passed, 
gal  fee-simple  is  in  the  party  who  has  been  in  possession  daring  that  period, 
e  is  competent  to  convey  it  to  another." 

lis  was  approved  of  in  Oames  v.  Bonnor  (I).  But  that  right 
>t  acquired  until  after  the  legal  title  to  the  land  has  been 
iguished  (see  sec.  43,  Act  No.  213).  It  will  be  observed  that 
\  of  the  declaratory  Act  No.  873  purports  to  do  what  can  only 
>ne  by  an  Act  of  Parliament,  namely,  provide  that  in  the  case 
xsant  land  not  in  the  possession  of  any  one,  it  shall  be  deemed 
» in  the  possession  of  the  person  entitled  to  such  possession, 
effect  of  this  section  is  to  preserve  the  right  of  the  owner  of 
sant  piece  of  land,  which,  perhaps,  he  may  have  never  seen, 
to  make  any  person  going  in  upon  such  land  prove  that  he  is 
led  to  the  protection  of  Act  No.  213,  by  reason  of  the  title 
e  owner  having  been  extinguished  under  the  provisions  of  that 
sec.  43.  [His  Honour  here  read  sec.  43  of  Act  No.  213.]  I 
d  say  that  the  burthen  of  proof  is  thrown  upon  the  tres- 
jr ;  he  is  bound  to  prove  actual  possession  continuously  for  a 
»d  of  fifteen  years.  "  Actual  possession  means  a  possession 
ct  as  contra-distinguished  from  a  possession  in  law" :  Tindal 
Murray  v.  Thorniley  (m).  During  that  time  he  must  have 
El  complete  and  exclusive  possession  of  the  land.  If  he  ha& 
out  of  possession  for  any  period,  however  short,  the  posses- 
of  the  land  immediately  springs  back  into  the  owner  having 
legal  title,  thus  obliterating  all  that  has  been  done  in 
extinguishment  of  the  owner's  title  by  the  former  trespass. 
Qust  therefore  have  done  something  upon  the  land  more  than 

{k)  3  Dr.  &  War.  388.  (0  64  L.  J.  (Ch.)  617,  622. 

(m)  2  C.B.  223-4;  16  L.J.  (CP.)  165. 
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a  mere  entry,  and  what  he  has  done  must  be  something  capable 
of  being  demonstrated :  Grove,  J.,  Hadfield's  Case  (n).  In  view  of 
the  new  construction  placed  by  the  Act  No.  873  on  sees.  18 
and  19  of  Act  No.  213, 1  feel  myself  at  liberty  to  treat  the  case 
of  May  V.  Martin  as  having  ceased  to  be  an  authority  to  gnide 
me  in  the  consideration  of  the  questions  of  law  and  fact  I  have 
already  referred  to.  I  therefore  overrule  the  objection  taken  by 
the  learned  counsel  for  the  defendant,  and  I  say  that  the  burthen 
of  proof  lies  upon  the  defendant 

With  reference  to  the  question  of  fact  as  to  whether  the 
defendant  had  not  had  actual  possession  for  fifteen  years  of  the  land 
in  dispute,  and  was  therefore  entitled  to  the  protection  of  the 
18th  section  of  Act  No.  213, 1  now  proceed  to  consider  the  evidence 
adduced  by  plaintiff  and  defendant.    It  appears  that  the  land  in 
dispute,  called  by  some  of  the  witnesses  as  "  Solomon's  land/' 
formed  part  of  Crown  allotment  1,  parish  of  Mordialloc,  which 
comprised  79  acres,  the  whole  of  which  the  defendant  had  used 
to  a  greater  or  lesser  extent.    The  portion  lying  to  the  west  of 
Solomon's  land  the  defendant  has  already  been  ejected  from  by  a 
Mr.  Fairchild.    It  was  elicited  from  the  defendant  in  cross- 
examination  that  Solomon's  land  was  not  wholly  fenced  in  until 
about  four  or  five  years  before  the  bringing  of  this  action.    The 
defendant  denied  that  there  were  any  tracks  across  the  land, 
except  a  track  which  had  been  there  as  far  back  as  1855.  The  acts 
of  possession  upon  which  the  defendant  relied  were  that  he  went 
in  upon  the  land  in  1861,  and  had  occupied  it  ever  since ;  that  he 
])ad  burnt  off  the  scrub  and  tussocks  of  grass ;  that  he  had  cleared 
part  of  it,  and  grubbed  the  stumps  out  of  the  land,  and  sown  the 
places  where  they  had  been  with  rye  grass,  and  planted  pines, 
firs,  and  oaks  upon  it ;  that  he  had  grazed  and  camped  his  cattle 
^pon  it,  and  turned  off  other  people's  cattle.  He  was  corroborated 
by  several  witnesses  as  to  the  burning  off  of  the  tussocks  of  grass, 
and  by  one  as  to  the  grubbing  of  stumps. 

On  the  other  hand,  the  witnesses  for  the  plaintiff  denied  that 

the  defendant  had  done  any  of  the  alleged  acts  upon  the  land, 

and  they  said  that  the   country  was  wild   open    bush  land 

<;overed  with  tracks  in  various  directions,  and  was  unfenced 

(n)  L.R.,  8  C.P.  319 ;  42  L.J.  (C.P.)  38. 
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until  about  four  years  ago  (which  the  defendant  admits);  that  it  kerterd,  j. 
was  anybody's  land  and  nobody  was  ever  seen  doing  anything 
upon  it,  except  the  defendant  taking  firewood  off  it.  These  wit- 
nesses were  living  on  lands  adjoining,  and  therefore  must  have 
been  acquainted  with  the  facts  of  which  they  were  speaking. 
The  shire  secretary,  who  was  a  witness  called  for  the  defendant, 
also  corroborated  the  plaintiff's  witnesses  as  to  the  number  of 
tracks,  the  non-fencing  of  the  ground,  and  the  general  public 
using  of  the  land  by  passing  over  it  in  all  directions.  The  evi- 
dence called  by  the  defendant  conflicted  so  much  with  the 
evidence  called  by  the  plaintiff  with  respect  to  the  general  de- 
scription of  the  land  in  dispute,  and  the  acts  alleged  to  have  been 
done  upon  it,  that  it  occurred  to  me  that  possibly  some  of  the 
witnesses  might  not  be  speaking  of  the  same  piece  of  land.  I 
therefore  decided  to  personally  view  the  locus  in  quo,  which  I 
did  accompanied  by  a  shower  from  each  side.  I  found  the  land  to 
be  of  the  description  given  by  the  plaintiffs  witnesses,  the  tracks 
unobliterated,  the  timber  felled  and  taken  away,  but  not  grubbed, 
and  shoots  growing  from  the  stumps.  I  could  find  no  grass  of 
any  kind ;  on  the  contrary,  the  land  was  covered  breast  high 
with  wild  heath  and  scrub,  nor  were  there  any  tussocks  of 
grass  that  I  could  see.  I  could  only  find  two  pines,  one  of 
which,  when  pulled  up,  showed  that  it  had  only  been  recently 
planted;  the  other  showed  no  signs  of  age.  I  came  to  the 
conclusion  from  the  fact  that  the  shower  pointed  to  a  paddock  to 
the  north  of  the  boundary  of  Solomon's  land,  as  being  also 
Solomon's  land,  upon  which  there  were  undoubtedly  tussocks  of 
grass,  that  he  and  several  of  the  witnesses  had  given  evidence 
with  respect  to  land  not  forming  the  subject  matter  of  this  action. 
On  the  whole  case  I  say  that  the  defendant  has  failed  to  satisfy 
me  that  he  has  been  in  the  actual  possession  of  the  land  for  the 
statutory  period  necessary  to  entitle  him  to  be  protected  under 
it.     I  give  judgment  for  the  plaintiff,  with  costs. 


From  this  decision  the  defendant  appealed  to  the  Full  Court. 

Hodges,  for  the  defendant  appellant  —  It  is  submitted  that 
neither  in  the  case  of  land  under  the  old  system  nor  in  the  case 
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*'•  <^'  of  land  under  the  "  TraTisfer  of  Land  Statute"  is  it  necessary 

1886  that  the  defendant  in  ejectment  should  have  been  in  possession 

Solomon       ^f  *^®  ^^^^  ^^^  fifteen  years  as  His  Honour  in  his  judgment  has 

Jarvis         assumed.    Under  tlie  old  system  a  plaintiff  had  to  prove  his  title 

and  that  he  had  been  in  possession  within  the  fifteen  years;  the 

Act  No.  873  does  not  affect  the  question,  for  it  merely  says  thai 

the  time  is  to  run  tvom  the  date  of  the  land  being  last  vacant, 

merely  creating  a  starting  point  from  which  the  statute  is  to  run. 

It  in  no  way  alters  the  burden  of  proof  which  always  has  been 

on  the  plaintiff.     Even  i£  the  burden  of  proof  did  lie  on  the 

defendant,  it  was  satisfied,  and  His  Honour  would  have  found  a 

verdict  for  the  defendant,  if  be  had  not  thought  that  a  continuous 

possession  by  one  person  foi:  fifteen  years  was  necessary  ta 

entitle  him  to  succeed.     Sec.  26  of  the  Act  No.  213,  to  which 

His  Honour  refers,  has  nothing  to  do  with  the  preseut  action. 

Dr.  Madden  and  Mood  for  the  respondent — His  Honour  laid 
no  stress  on  sec.  26  of  Act  No,  213.  The  burden  of  proof  is  on 
the  same  person  as  it  always  has  been  in  an  action  of  this  kind, 
viz.,  on  the  defendant.  The  only  authority  for  saying  that  it  lay 
on  the  plaintiff,  is  a  mere  obiter  dictum  of  Williams,  J.,  in  Jday 
V.  Martin  (o).  Always  before  that  the  plaintiff  relied  on  his 
paper  title.  The  new  Act  may  be  discarded  altogether;  the 
defendant  says  the  onus  has  always  been  on  the  plaintiff,  and  the 
Act  does  not  shift  it;  the  plaintiff  says  it  was  always  on  the 
defendant,  as  stated  in  Murphy  v.  Michel  (p),  and  the  Act  does 
not  shift  it.  [HiQiNBOTHAM,  J.  That  case  seems  to  lead  up  to 
the  decision  of  the  late  Mr.  Justice  Fellows  in  Staughton  v. 
Brown  (q)  that  it  lay  on  the  person  setting  up  the  claim  under 
the  Statute  of  Limitations.]  Holroyd,  J.,  was  clearly  of  opinion, 
in  May  v.  Martin,  that  the  burden  of  proof  lay  on  the  defendant. 
[Williams,  J.  I  am  not  sure  that  His  Honour  meant  that. 
That  is  quite  consistent  with  the  plaintiff  having  to  prove  his 
possession  at  some  point  of  time  within  the  statutory  period,  and 
once  he  does  that,  then  that  the  onus  is  clearly  on  the  defendant 
to  prove  adverse  possession.    He  means  the  defendant  has  got  to 

(0)    Ante  Vol.  XL,  at  p.  582.  (p)  4  W,W.  &  a'R,  L.  13. 

iq)    Ante  VoL  L,  L.  160. 


Digitized  by  VjOOQIC 


VOL.  XII.]  XLIX  &  L  VICT.  88 

prove  adverse  possession;  but  quite  distinct  from  that  is  this  that  p-c. 

the  plaintiff  has  got  to  prove,  apart  from  his  title,  that  he  has  issB 

been  in  possession  within  the  fifteen  years.]  This  is  a  question  of  Solomon 
procedure,  and  the  Court  should  not  be  too  ready  to  disturb  the  ,  ^' 
•established  practice  of  the  Court.  Sec.  49  of  the  "  2'ransfer  of 
Land  StcUute  '*  (No.  301)  provides  that  a  certificate  of  title  is  con- 
clusive evidence  of  the  title  of  the  person  holding  it,  but  with  the 
proviso  amongst  others  that  the  land  shall  be  deemed  to  be  sub- 
ject to  any  rights  subsisting  under  any  adverse  possession  of  the 
land.  The  duty  is  not  on  the  plaintiff  to  prove  that  the  defendant 
does  not  fall  within  that  proviso,  but  the  defendant  has  to  show 
that  he  comes  within  the  proviso:  1  Chitty  on  Pleading  (7th  ed.) 
246.  Under  the  ''Real  Property  Statute  1864"  (No.  213)  the 
time  is  to  run  against  him  from  the  time  his  right  first  accrued^ 
hut,  for  all  that  appears  to  the  contrary,  his  right  first  accrued 
when  he  got  his  cei*tificate  of  title,  and  might  have  been  in  the 
•Crown  up  to  that  date  which  would  be  well  inside  the  fifteen 
years.  It  is  not  inconsistent  with  the  finding  of  the  learned 
Judge  that  there  was  a  vacant  possession,  and  he  might  therefore 
reasonably  expect  evidence  of  actual  possession  by  the  defendant 

Hodge8,in  reply — The  person  asserting  the  substantial  affirma* 
*ive  of  any  issue  has  to  prove  it :  Beat  on  Evidence  (7th  ed.)  p.  267, 
sec.  269,  &c.;  Jones  v.  Jones  (r).  In  this  case  that  is  the  plaintiff. 
If  the  plaintiff  proves  that  he  has  been  in  for  a  single  day,  that 
is  sufficient.  In  an  action  for  ejectment  under  the  Judicature 
Rules,  a  plaintiff' has  to  prove  every  thing,  except  in  the  two  cases 
mentioned  in  Order  XXI.,  r.  21.  [HlGlNBOTHAM,  J.  If  the  legal 
■effect  of  sec.  49  of  the  "  Transfer  of  Land  Statute  "  is  to  exempt 
the  plaintiff  from  proving  it,  would  that  rule  have  the  effect  of 
overruling  it  ?]  If  it  were  inconsistent  it  would,  but  it  is  submitted 
it  is  not,  and  that  the  only  effect  it  has  is  that  notwithstanding 
the  defendant  stated  it,  the  burden  of  proof  is  on  the  plaintiff. 
There  has  been  really  a  miscarriage  of  justice,  because  the 
judgment  is  based  on  a  view  that  is  given  up  by  the  eounsel  for 
the  plaintiff. 

Cur.  adv.  vvlt 
(r)  16  M.  &  \V.  at  p.  711;  16  L.J.,  Ex.  299. 
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'      F.  c.  HiGiNBOTHAM,  C J.,  delivered  the  judgment  of  the  Court  (a). 

1886  This  wa3  an  action  brought  for  the  recovery  of  land.     The  first 

Solomon  *^^  principal  question  raised  by  the  present  appeal  is  whether 

-  ^\  the  onus  of  proof  under  the  Statute  of  Limitations  lay  upon  the 

•J  ARVTS. 

plaintiff  or  upon  the  defendant.  Tn  other  words,  whether  the 
^^^'  plaintiff  had  to  prove  that  the  action  was  brought  within  fifteen 
years  next  after  the  time  at  which  the  right  to  bring  such  action 
first  accrued  to  him,  or  whether  it  lay  upon  the  defendant  to 
show  that  the  plaintiff,  or  some  one  through  whom  he  claimed, 
had  not  been  in  actual  possession  during  the  same  period.  The 
rule  heretofore  adopted  in  practice  has  been  that  the  party, 
whether  plaintiff  or  defendant,  who  sets  up  a  claim  to  land  under 
the  Statute  of  Limitations  is  required  to  prove  it :  per  FeUows,  J., 
in  Staughton  v.  Brown  (t).  See,  also.  Murphy  v.  Michel  (v) ; 
Weigall  v.  Blyth  (w).  The  ground  of  this  rule  was  that  the 
necessary  proof  lay  within  the  knowledge  of  the  occupier  rather 
than  within  the  knowledge  of  the  owner  of  the  land.  Doubts  as 
to  the  correctness  of  this  rule  have  existed,  and  were  brought 
into  prominence  in  the  judgment  of  our  brother  Williams,  J.,  in 
the  case  of  May  v.  Martin  (x),  where,  without  deciding  the  point, 
an  opinion  was  expressed  that,  as  the  fact  of  a  defendant  being 
in  possession  at  the  time  the  action  is  brought  necessarily 
implied  either  a  dispossession  of  the  plaintiff  or  a  discontinuance 
of  possession  by  him,  the  onus  of  proof  was  cast  upon  a  plaintiff 
whose  title  is  under  the  old  system,  and  that  perhaps  the  same 
rule  would  apply  where  the  plaintiff's  title  is  under  the  "  Trans- 
fer of  Land  Statute,"  We  are  now  of  opinion  that  these  doubts, 
like  other  doubts  which  had  existed  as  to  the  true  meaning  of  a 
portion  of  the  "Real  Property  Statute  1864,"  relating  to  the 
limitation  o{  actions,  have  been  settled  by  the  recent  Act  No.  873. 
The  right  to  make  an  entry  or  bring  an  action  for  the  recovery 
of  land  must  now  be  held  to  first  accrue,  not  at  the  time  of  the 
dispossession  or  the  discontinuance  of  possession  of  the  true 
owner,  but  at  the  time  of  the  actual  possession  of  the  person  not 
entitled  to  such  possession.     This  fact  is  one  which  must  neces- 

(«)    HlGIUBOTHAM,    C.J.,     WiLLIAMS         {v)    4  W.  W.  &a'B.,  L.  13. 
and  Webb,  J  J.  {w)  5  A.  J.  R.  106. 

(0    Ante  Vol,  I.,  L.  150.  [x)   AnU  Vol.  XL  682. 
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ly  be  more  within  the  knowledge  of  the  person  taking  posses- 
L  than  of  the  true  owner,  and  therefore  the  burden  of  proof  is 
'  clearly  cast  upon  the  former.  We  agree  with  the  view  of 
learned  primary  judge  upon  this  part  of  the  case, 
he  second  question  raised  by  this  appeal  is  on^  of  fact, 
lely  whether  it  had  been  proved  by  the  defendant  that  he 

actual  possession  of  this  land  for  a  period  of  fifteen  years, 
re  was  a  strong  conflict  of  evidence  upon  this  point  between 
witnesses  for  the  plaintiff  and  for  the  defendant,  and  the 
aed  judge  came  to  the  conclusion,  after  a  personal  inspection 
le  land,  that  a  portion  of  the  defendant's  evidence  had  been 
n  with  respect  to  land  which  did  not  form  the  subject 
ter  of  the  action.  We  have  heard  nothing  that  would  lead 
-)  doubt  the  soundness  of  this  particular  conclusion,  or  of  the 
iral  finding  of  the  learned  judge  that  the  defendant  has 
d  to  prove  satisfactorily  that  he  had  been  in  actual  posses- 

of  the  land  for  the  required  period.     The  appeal  will  be 

nssed  with  costs. 

Appeal  dismissed  with  costs. 


)licitor  for  defendant,  appellant :  Manton. 
)licitors  for  plaintiff,  respondent:  Pavey  &  Wilson. 


A.  J.  A. 


WOLFE  V.  ALSOP. 

5  Marks  Registration  Act  1876,  s.  5 — Property  in  name — Dishonest  inten^ 
on — Infringement — Registration  of  trade  mark  for  over  Jive  years^Defenee^ 
^alidity^Proper  name — Descriptive  name—Combination  of  words  each  publici 
iris— 'Reference  to  former  partnership — Appeal  on  question  of  costs. 

person  can  have  the  exclusive  right  to  the  use  of  the  term  "Schnapps/' 

the  term  *' Schiedam,*'  or  of  the  term  *'  Aromatic,"  as  applied  to  gin,  for 

lave  become  ptiblici  juris. 

lere  an  appeal  on  the  merits  fails,  an  appeal  on  the  question  of  costs  goes 

i  they  are  costs  left  by  law  to  the  discretion  of  the  judge  making  the  order 

led  from,  and  no  leave  to  appeal  has  been  given  by  him. 

ision  of  Higinbotham,  C.  J.,  {ante  p.  421)  affirmed. 

?PEAL  from  the  judgment  of  Higinbotham,  J. 
le  hearing  of  the  suit  before  the  learned  judge  is  reported 
p.  421.     The  case  is  also  reported  on  a  motion  for  an 
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f'  0.  injunction,  ante  Vol.  X.,  Eq.  40,  where  the  facts  and  the  labels  are 

1886  sufficiently  set  out.    Both  the  plaintiff  and  defendant  appealed 

WoLFB        ^0  the  Full  Court;  the  former  on  the  ground  that  the  judgment 

^^^         should  be  varied  by  declaring  that,  as  against  the  defendant,  the 

plaintiff  was  entitled  to  the  sole  right  to  the  use  of  the  words 

"Schnapps,"  "Schiedam    Schnapps,"   or    "Aromatic    Schiedam 

Schnapps,"  as  his  trade  mark ;  the  latter  against  so  much  of  the 

judgment  as  decreed  a  perpetual  injunction  to  restrain  the  use 

of  the  labe],  and  as  did  not  order  the  plaintiff  to  pay  the  costs 

of  the  action,  or  so  much  of  them  as  arose  from  the  claim  made 

to  the  term  "  Schnapps," 

Dr.  Madden  and  Topp,  for  the  defendant  appellant — ^At  common 
law  the  words  "  Aromatic  Schiedam  Schnapps"  could  not  be  a 
trade  mark — they  are  a  mere  descriptive  name;  and  "  The  Trade 
Marks  Registration  Act  1876"  (No.  539)  only  allows  that  to  be 
registered  as  a  trade  mark  which  could  have  been  a  trade  matk 
at  common  law.  None  of  the  words  of  this  mark  could  form  a 
valid  trade  mark  at  the  time  the  combination  of  them  was  regis- 
tered, as  each  of  them  had  then  become  publiei  juris ;  and  it  is 
submitted  that  a  mere  combination  of  words,  none  of  which  could 
form  a  valid  trade  mark  in  itself,  cannot  form  a  valid  trade  mark 
There  is  no  similarity  such  as  would  deceive  ordinary  cautious 
purchasers,  either  about  these  wrappers  or  about  the  bottle,  as 
Mr.  Justice  Molesworth  has  already  said  in  this  case  (a).  The 
reference  to  the  defendant's  late  partner  would  not  be  in  the 
least  likely  to  deceive  or  mislead  an  ordinary  purchaser,  who,  on 
seeing  the  labels,  would  say  at  once  that  Burke  manufactured  the 
enclosed  article,  and  not  Wolfe.  Such  purchasers  must  be  con- 
sidered to  be  able  to  understand  what  they  read.  The  de- 
fendant is  entitled  to  refer  to  his  former  partnership  to 
.show  the  confidence  his  late  partner  reposed  in  him,  and  to 
assert  that  by  reason  of  his  then  employment  he  is  enabled 
now  to  manufacture  an  article  equally  good.  Whatever  name 
is  used  by  a  person  to  designate  goods,  anybody  may  use  to 
designate  goods,  provided  he  makes  no  false  representation  that 
his  goods  are  those  of  another  person:  Singer  Manufacturing 
(a)  Ante  Vol.  X.,  Eq.  at  p.  47. 
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Coy,  V.  Loog  (6).    Nearly  the  whole  of  the  cbsts  of  the  suit  are  «•.  c. 

applicable  to  that  portion  of  the  suit  in  which  the  plaintiff  has  1886 

utterly  failed,  and  the  defendant  ought  not  therefore  to  be  made        ^Volfe 
to  pay  the  costs :  Dicka  v.  Yates  (c) ;  Morgan  and  Davy  on  Costs 
in  Ohancery  (2nd  ed.),  99 ;  Clarke  v.  Hart  (d).     The  discretion 
which  the  learned  judge  had  as  to  costs  was  a  legal  discretion, 
and  subject  to  review  by  this  Court. 

Hodges  and  Neighhour,  for  the  respondent,  were  requested  by 
the  Court  to  confine  their  attention  to  the  question  of  casts — 
The  Court  cannot  interfere  with  the  discretion  of  the  learned 
judge  as  to  costs:  sec.  27  of  "The  Judicature  Act  1883"  (No. 
761).  This  is  now  an  appeal  on  the  question  of  costs  only,  for 
there  was  no  substantial  ground  for  appealing  on  the  merits. 
Besides,  in  every  case  where  an  appeal  on  the  merits  fails,  the 
order  below  as  to  costs  will  not -be  varied  even  though  it  be 
eiToneous,  lest  appeals  should  be  brought,  as  here,  nominally  on 
the  merits,  but  really  for  the  purpose  of  varying  the  order  as  to 
costs:  Lkmover  v.  Homfray  (e);  Haiyham  v.  Shaddock  (/). 
{Williams,  J.  In  Bank  of  Australasia  v.  Herrick  (g)  we 
decided  most  distinctly  that  we  would  not  allow  an  appeal  as  to 
•costs  only  which  were  by  law  left  to  the  discretion  of  the  judge, 
sinless  the  leave  of  the  judge  had  been  first  obtained.]  This  is  an 
appeal  as  to  costs  only.  [Counsel  was  here  stopped  by  the  Court 
«ipon  this  point] 

The  plaintiff's  appeal  then  came  on. 

Hodges  and  JSfeighbour,  for  the  plaintiff,  merely  mentioned 
the  view  which  the  plaintiff  took  of  the  grounds  of  appeal,  as  the 
plaintiff  intended  to  take  the  opinion  of  the  ultimate  Court  of 
Appeal,  but  declined  to  support  them. 

Dr.  Madden  and  Topp,  for  the  defendant,  were  not  called  upon 
on  this  appeal. 

(6)  18  Ch.  D.  at  p.  412,  affid.  8  App.  {d)  6  H.L.  Gas.  667;  27L.J.  (Ch.)  615. 
CuA.  15;  52  L.J.  (Ch.)  481.  (e)  19  Ch.  D.  231. 

(c)  18  Ch.  D.  76;  50  L.J.  (Ch.)  809-         (/)  19  Ch.  D.  207,  at  p.  215. 

ig)  AnU  p  832. 
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rc.  Williams,  J.,  delivered  the  judgment  of  the  Court  (A).    In 

1886  this  case  there  are  two  cross  appeals — one  by  the  defendant, 

WoLFK  And  the  other  by  the  plaintiff,  from  a  decision  of  His 
Alsop  Honour  the  Chief  Justice.  The  defendant's  appeal  is  from 
so  much  of  the  judgment  as  orders  that  a  perpetual  in- 
junction be  issued  to  the  defendant's  firm,  their  agents 
or  servants,  from  selling  advertising  or  exposing  for  sale 
any  liquor  bearing  either  of  the  labels  on  the  wrapper 
or  case  headed,  "Notice  to  the  Public,"  and  "Read  this 
Certificate,"  or  in  any  other  way  representing  the  liquor  sold 
by  defendant's  firm  to  be  the  liquor  sold  by  the  plaintiff,  in 
bottles  labelled  "Wolfe's  Aromatic  Schiedam  Schnapps;"  and 
from  so  much  as  ordered  him  to  deliver  up  the  labels  in  his 
possession.  He  also  appeals  against  so  much  of  the  judgment  as 
directs  him  to  pay  the  costs  of  the  action. 

It  appears  to  us  that  the  labels  referred  to,  bearing  those 
headings,  certainly  afforded  evidence  to  go  to  the  learned  judge 
that  the  labels  were  calculated  to  mislead  a  purchaser,  to  deceive 
purchasers  into  the  belief  that  they  were  goods  of  the  plaintiff 
that  were  being  sold.  We  also  think  that  they  afforded  evidence 
to  go  to  him  that  the  labels  were  affixed  to  the  packages  with 
the  intention  of  deceiving  purchasers  into  that  belief.  We  will 
therefore  not  interfere  with  the  decision  of  the  Chief  Justice  on 
those  grounds. 

Then  as  to  the  appeal  on  the  question  of  costs.  The  merits, 
so  to  speak,  having  been  disposed  of,  all  that  is  left  to  the 
defendant  is  an  appeal  as  to  costs.  But  the  Court  is  precluded 
from  entertaining  that  appeal  by  the  word3  of  sec.  27  of 
"  The  Judicature  Act  1883,"  which  provides  that  there  shall  be 
no  appeal  from  an  order  as  to  costs,  without  the  leave  of  the 
judge  making  the  order.  These  costs  were  costs  which  by  law 
were  left  to  the  discretion  of  the  judge,  and  therefore  do  notfoim 
the  subject  of  appeal  without  the  leave  of  the  judge  who  made 
the  order.  The  appeal  of  the  defendants  must  therefore  be 
dismissed  with  costs. 

As  to  the  plaintiffs  appeal,  he  asked  that  the  judgment  sball 
be  varied,  and  that,  in  addition  to  the  relief  granted  to  him,  it 
(h)  Williams,  Holbotd  and  Kkrferd,  JJ. 
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should  be  adjudged  that  he,  as  against  the  defendant,  is  entitled  f.  c. 

to  the  sole  right  to  the  use  of  the  words — Schnapps — ^Aromatic  is86 

Schiedam   Schnapps.      The   Chief  Justice   has    held  that  the        woZfe 

plaintiff  is  not  entitled  to  the  exclusive  use  of  any  of  these 

words,  either  singly  or  in  combination,  as  a  trade  mark,  and  that 

even  if  he  be,  or  ever  was,  that  those  words  have  each  and  all  of 

them  been  in  use  for  a  great  number  of  years  antecedent  to  the 

date  of  registration   by  the  plaintiff  of  his  trade  mark,  that 

their   use   during   those    years    had    been  acquiesced    in    by 

the    plaintiff,   and    consequently  they    became   publici  juris. 

We   think   that  his   decision   was  right   on   that   point  also. 

And   with  reference  to  the    former  ground,  it    may   not   be 

out  of  place  to  refer  to  the   judgment  of    His    Honour  Mr. 

Justice  Molesworth  in    Wolfe  v.  Hart  (j)  in   which  he  very 

tersely  puts  what  we  conceive  to  be  the  law  on  that  subject. 

He  says : — "  I  think  the  word  '  Schnapps,*  though  of   foreign 

ori^n,  is  constantly  used  by  persons  speaking  English  to  denote 

gin  or  drams ;  that  the  word  '  Schiedam,'  the  name  of  a  place  in 

Holland  celebrated  for  making  good  gin,  has  been  constantly 

used  for  Hollands  gin ;   and  as  to  the  word  '  aromatic,'  it  is  an 

adjective  importing  that  the  liquor  in  question  commends  itself 

to  the  nose  as  well  as  the  stomach.     So  I  think  these  words  and 

the  combination  of  them  may  be  regarded  as  public  property." 

We  therefore  think,  also,  upon  this  ground,  that  the  plaintiff's 

appeal  should  be  dismissed  with  costs.    The  appeals,  both  of  the 

plaintiff  and  the  defendant,  will  therefore  be  dismissed  with 

costs. 

Appeals  dismissed  with  costs. 

Solicitors  for  plaintiff:  MaUeson,  England  &  Steiuart 
Solicitors  for    defendant:   Bennett,  Attenborough^    Wilks   & 
Nunn. 

A  J  A. 
0')  Antt  Vol.  IV.,  Eq.  132. 
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F.  c.  KELLY  V.  WOODLANDS  SAW  MILLS  COMPANY. 

1 886  Appeal—  CowUy  Court— A  bandoned  appeal — Practice  —Applicalion  for  cosU—Rvk 

Dec,  6w  ****** 

Where  an  appeal  case  from  the  Coanty  Court  ia  not  transmitted  in  time  the 
respondent  should  apply  to  the  Full  Court  for  a  Rule  nisi  to  discharge  the  notice 
of  appeal. 

Application  for  a  Rule  nisi  to  discharge  notice  of  appeal 
In  this  case,  an  action  had  been  heard  in  the  county  court  at 
Warragul,  on  the  22nd  September,  and  judgment  had  been  given 
in  favour  of  the  defendant.  The  plaintiff  gave  notice  of  appeal, 
but  the  case  was  not  transmitted  within  two  months  as  required 
by  the  Rules  of  the  county  court.  The  present  application  was  :— 
That  the  notice  of  appeal  should  be  discharged  ;  that  money  in 
court  should  be  paid  out  to  the  applicant ;  and  that  the  costs  of 
the  appeal  should  be  allowed.     The  appeal  had  not  been  set  down. 

A.  Skinner,  for  the  defendant,  respondent — This  is  an  applicar 
tion  for  a  Rule  nisi  to  discharge  the  notice  of  appeal.  [Wil- 
liams, J.  Should  not  this  application  be  by  way  of  motion  ?] 
No ;  the  practice  as  to  applications  by  way  of  motion  is  regulated 
by  Ord.  LII.,  r.  1.  This  is  not  an  application  authorised  by  the 
Rules  of  the  Supreme  Court  to  be  made  to  a  Court  or  a  judge. 
Rule  2  of  the  same  Order  does  not  cover  it,  as  a  county  conrt 
action  is  not  commenced  by  a  writ.  A  similar  application  wa^ 
granted  in  Ch^eat  Northern  Committee  v.  Inett  (a). 

Per  Curiam  (6).    The  defendant  may  take  a  Rule. 

Rule  granted. 

Solicitors  :  Willcie  &  Willcie. 

W.  fl.  M. 

(a)  2Q.B.D.  284;  46  L.J.  (M.C.)237.        {b)  Williahs,  Hoiaotd  and  KsB- 

FEBD,  JJ, 
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MONTFORD  v,  CHRISTIAN*  F.  c. 

Licensing  Act  1S85,  s.  %Q—**Uiilawful  game'*— Euchre— Practice  in  appeals  from  1886 

justices— Right  to  begin,  jy^^^  g 

The  game  of  euchre  played  for  drmka  on  licensed  premises  is  an  unlawful  game 
within  the  meaning  of  sec.  86  of  ''  The  Licensing  Act  1885." 

In  a  special  case  stated  by  justices,  the  party  who  appears  to  support  the  pro- 
ceedings in  the  court  below,  begins. 

Special  case  stated  by  justices  for  the  opinion  of  the  Court. 

The  defendant^  who  was.  a  licensed  victualler,  was  summoned 
for  that  he  being  such  licensed  victualler,  did  suffer  certain  per-* 
sons  to  play  an  unlawful  game  with  cards  on  his  licensed  premises 
contrary  to  the  provisions  of  sec.  86  of  "  Th^  Liaensing  Act  1885" 
(No.  857).  It  was  proved  that  four  persons  played  a  game  of 
euchre  at  defendant's  hotel ;  the  losers  of  the  game  had  to  provide 
the  winners  with  drinks.  The  defendant  called  no  witnesses,  but 
contended  that  the  game  of  euchre  so  played  and  for  such  stakes 
was  not  an  unlawful  game  within  the  meaning  of  the  above  sec- 
tion. The  licensing  justices  convicted  the  defendant.  From  that 
decision  the  defendant  appealed. 

Sir  Bryan  O'Loghlen,  for  the  respondent — It  is  uncertain  who 
has  the  right  to  begin  in  an  appeal  of  this  description.  [Per 
CuBlAH.  The  party  who  appears  to  support  the  proceedings  be- 
low, begins.]  It  is  submitted  that  the  game  of  euchre  played  for 
money  or  for  that  which  is  the  equivalent  of  money,  is  an  unlaw- 
ful game  within  the  meaning  of  sec.  86  of  Act  No.  857,  which 
prohibits  unlawful  games  on  licensed  premises.  That  Act  does 
not  define  an  "  unlawful  game,"  but  the  definition  must  be 
gathered  from  Act  No.  532  (Police  Offences),  sees.  1  and  5.  This 
Act  prohibits  gaming  or  wagering  with  cai'ds.  The  law  in  Eng- 
land is  different,  where,  instead  of  "  unlawful  games,"  the  legisla- 
ture provides  against  "  any  gaming  whatsoever."  Any  gambling 
on  licensed  premises  Ls  unlawful.  All  games  of  cards,  though 
some  may  require  greater  skill  than  others,  are  games  of  chance. 
It  has  been  decided  that  the  game  known  as  *'a  shilling  in"  was 
an  unlawful  game ;  Reg.  v.  Orme,  Exp.  Fogarty  (a).    A  game  of 

(o)  AnU  Vol.  XI.,  748. 
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F.  c.  tenpins  played  for  drinks  on  licensed  premises,  was  held  unlaw- 

1886  f nl :  DwMford  v.  Taylor  (6).    A  definition  of  unlawful  games, 

MoNiTORD      including  the  playing  of  dice  and  cards,  is  given  in  Timlifiz 

^'  Law  Dictionary.    This  game  so  played  is  against  the  policy  of 

^^^"^  •     «y^  Licensing  Act  1885,"  and  also  of  Act  No.  532,  and  the 

conviction  should  be  upheld. 

Dr.  Madden,  for  the  appellant — ^An  act  interfering  with  the 
Common  Law  must  be  read  strictly,  and  the  policy  of  the 
statute  must  be  entirely  gathered  from  the  words  used  therein. 
As  the  case  at  present  stands  there  is  nothing  to  show  the  Court 
what  the  game  of  euchre  is  at  all.  There  must  be  some  evidence 
before  this  Court  can  give  its  decision  thereon.  Euchre  is  not  an 
unlawful  game,  for  it  is  a  game  in  which  skill  is  the  main 
element.  In  Jenks  v.  Turpin  (c)  it  was  decided  that  a  game  of 
cards,  to  be  unlawful,  must  either  be  declared  so  by  statute  or  be 
unlawful  per  se.  It  was  said  in  that  case  that  every  game  of 
cards  "  which  is  not  a  game  of  mere  skill "  is  unlawful.  No 
game  of  cards  exists  in  which  the  element  of  chance  is  entirely 
eliminated.  The  legislature  meant  to  prohibit  those  games  which 
are  merely  games  of  chance  without  any  skill  in  them.  The 
English  decisions  do  not  apply,  inasmuch  as  the  Acts  of  Parlia- 
ment are  different.  Act  No.  532  does  not  apply,  as  it  refers  to 
lotteries  and  gambling  on  racecourses  or  cricket  grounds.  There 
is  no  statute  which  forbids  this  game  of  cards. 

Per  Curiam  (d).  We  think  that  this  conviction  is  right 
The  Act  No.  532  prohibits  all  games  of  dice  or  cards  or  other 
games  of  chance  by  which  money  is  to  be  competed  for,  or  any- 
thing the  equivalent  of  money.  In  this  case  the  game  of  euchre 
was  played.  This  game  is  a  game  of  chance,  although  no  doubt 
partly  also  a  game  of  skill.  The  game  was  played  for  the  purpose 
of  competing  for  drinks  which  would  be  the  equivalent  of  money 
within  the  meaning  of  Act  No.  532.  Therefore  the  game  would 
be  an  unlawful  game,  and  consequently  the  defendant  would  be 
liable  to  a  penalty  under  sec.  86  of  ''The  Licensing  Act  1885" 

(6)  20  L.T.  (N.S.)  483.  (c)  13  Q.B.D.  505 ;  53  L.J.  (M.C.)  161. 

(d)  Williams,  Holroyd  and  Ekrferd,  J  J. 
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for  permitting  an  unlawful  game  to  be  played  on  his  premises.  f-  c. 

The  conviction  was  right.  1886 

Appeal  dismissed  with  costs,    ^  Monotord 


Solicitors  for  appellant :  Gillott,  Croker  Jk  Snowden. 
Solicitor  for  respondent :  Sutherland,  Crown  Solicitor. 

W.  H.  M. 


V, 

Christiak. 


€OULTAS  ET  UXOR  v.  THE  VICTORIAN  RAILWAY  COMMISSIONERS.  f.c. 

Negligenet^RtmoteMBB  of  damagts^** Nervous   shock"-^** Fright**— Proqf   of       X)ec.  6,  7. 
** impact"  not  necessary,  

The  plaintiffii,  husband  and  wife,  were  invited  through  the  negligence  of  the 
defendants  to  cross  a  railway  line,  and  while  in  the  act  of  so  doing,  and  just  as 
they  had  passed  over  one  set  of  rails,  a  train  dashed  by,  causing  a  severe  nervous 
shock  to  the  female  plaintiff,  which  brought  on  a  miscarriage.  Held,  that  the 
female  plaintiff  could  recover  for  injuries,  both  mental  and  physical,  caused  by  such 
nervous  shock,  and  that  proof  of  actual  "  impact "  was  not  necessary. 

Questions  reserved  by  Williams,  J.,  for  the  opinion  of  the  Full 
Court. 

Action  by  the  plaintiff  and  his  wife  against  the  Commissioners 
of  Railways,  to  recover  damages  for  injuries  sustained  by  the 
female  plaintiff.  The  evidence  showed  that  the  plaintiff  and  his 
wife  were  driving;  on  reaching  a  level  crossing  of  the  railway, 
one  of  the  defendants'  servants  opened  the  gates  for  them  to  drive 
across,  and  just  as  they  had  passed  over  one  set  of  rails,  a  train 
<;ame  past,  and  just  scraped  the  wheels  of  the  vehicle  in  which  the 
plaintiffs  were.  The  female  plaintiff  received  a  severe  shock 
which  brought  on  a  miscarriage.  It  was  objected  on  the  part  of 
the  defendants  that  there  was  no  cause  of  action,  inasmuch  as 
there  has  been  no  ''impact,"  and  that  the  damages  were  too  re- 
mote. The  jury  found  that  the  plaintiffs  had  been  invited  to 
drive  over  the  crossing  through  the  negligence  of  the  defendants' 
servant,  and  found  a  verdict  for  the  plaintiffs.  The  case  was 
tried  before  Williams,  J.,  and  a  jury  of  twelve.  The  learned 
judge  reserved  the  following  points  for  the  consideration  of  the 
Full  Court: — (1)  Whether  the  damages  awarded  by  the  jury  to 
the  plaintiffs  or  either  of  them  are  too  remote  to  be  recovered  : 
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^'^  (2)  Whether  proof  of  *'  impact "  is  necessary  to  entitle  plaintifis 

1886  to  maintain  this  action :  (3)  Whether  the  female  plaintiff  can  re- 

CouLTAH  cover  damages  for  physical   or  mental  injuries,  or  for  both, 

VickIkian  occasioned  by  fright  caused  by  the  negligent  acts  of  the  defend- 

Railway      ants. 
Commissioners. 

Purves,  Q.C.,  Hood  and  Pennefaiher,  for  the  plaintife — There 
is  a  good  cause  of  action,  although  no  actual  "impact"  was 
proved.  A  person  is  responsible  for  the  reasonable  consequences 
of  his  acts :  Clarke  v.  Chambers  (a).  The  natural  and  reasonable 
consequence  of  a  train  dashing  past  a  woman  is  to  give  her 
a  violent  shock.  The  cause  being  this  shock,  and  the  result 
being  meutal  and  physical  injuries,  the  plaintiffs  have  a  good 
cause  of  action.  [Counsel  was  then  stopped  by  the  Court.] 
The  following  cases  were  cited:  Scott  v.  Shepherd  (&);  Harris 
V.  Mobbs  (c);  Hill  v.  Neto  River  Coy.  (d). 

Dr.  Madden,  Box  and  Hodges,  for  the  defendants — The  injuries 
sustained  were  the  result  of  "  fright,"  and  they  were  not  the 
natural  consequence  of  the  negligence  of  the  defendants.  There 
is  no  authority  which  lays  down  the  principle  that  mere  "  fright" 
will  furnish  a  plaintiff  with  a  good  cause  of  action.  That  is  too 
remote  altogether.  There  were  three  persons  in  the  vehicle,  and 
only  one  suffered  ;  that  fact  shows  that  it  was  not  the  natural 
consequence.  [Holroyd,  J.  The  principle  is  that  it  is  the 
natural  consequence  if  the  damage  "will  probably"  result 
therefrom,  and  not  that  the  damage  "  must"  result.]  In  Rigby 
V.  Hewitt  (e),  Greenland  v.  Chaplin  (/),  it  is  laid  down  that  a 
person  is  only  responsible  for  the  mischievous  consequences  that 
may  be  reasonably  expected  to  result  under  ordinary  circum- 
stances from  his  negligence.  Fright  is  not  an  element  which  the 
jury  can  take  into  consideration.  [Williams,  J.  The  damages 
are  not  given  for  the  fright,  but  for  the  nervous  shock.]  They  are 
given  for  something  which  follows  on  from  the  fright.  [Keefkrd, 
J.    In  Huxley  v.  Berg  (g)  "  fright"  formed  an  element  which  the 

(a)  3  Q.B.D.  327  ;  47  L.  J.  (Q.B.)  427.        {d)  7  B.  &  S.  208. 
{b)  I  Smith's  L.C.  466.  (e)  5  Ex.  240 ;  19  L.J.  (Ex.)  99L 

(c)  3  Ex.  D.  268.  (/)  6  Ex.  243 ;  19  L.  J.  (Ex.)  293. 

{g)  1  Sterk  98. 
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'  considered  in  connection  with  the  amount  of  damages.]  In 
case  "fright"  was  introduced  to  show  the  extent  of  the 
ndants'  violence.  [HoLROYD,  J.  Is  it  not  well  to  consider 
t  caused  the  "  fright,"  for  "  fright"  is  only  the  consequence 
jh  produces  the  injury.]  It  becomes  a  metaphysical  question 
)  "causes"  and  "  results,"  and  it  is  too  uncertain  to  become  an 
lent  to  be  considered  by  a  jury.  There  must  be  an  actual 
ict.  [Kerferd,  J.  Suppose  a  gun  was  fired  purposely  be- 
.  a  man  with  the  intention  of  frightening  him,  and  in  conse- 
ice  of  that  he  suffered  a  severe  shock,  could  he  not  recover 
ages  ?]  There  is  no  authority  which  goes  to  such  an  extent 
bat.    Metropolitan  Asylum  District  v.  Hill  (k)  was  also 


SR  Curiam  (J).  In  this  case  three  questions  have  been 
:ved  for  the  consideration  of  the  Full  Court.  The  first  was 
kher  the  damages  awarded  by  the  jury  to  the  plaintiffs  or 
jr  of  them  were  too  remote  to  be  recovered.  We  are  of 
ion  that  the  damages  are  not  too  remote.  The  second  ques- 
was  whether  proof  of  "  impact"  was  necessary  in  order  to 
Je  the  plaintiffs  to  maintain  this  action.  In  our  opinion 
f  of  "impact"  is  not  necessary.  The  third  question  was 
bher  the  female  plaintiff  could  recover  damages  for  injuries 
lical  or  mental,  or  for  both,  occasioned  by  fright  caused  by 
negligent  act  of  the  defendants.  We  think  she  can  recover 
ages  for  both  kinds  of  injury.  The  third  question  is  perhaps 
ly  accurate  in  its  terms,  and  is  somewhat  confusing.  It 
y  means — Can  the  female  plaintiff  recover  damages  for  injuries 
Iting  from  a  nervous  shock  caused  by  the  negligent  act  of  the 
ndants.  "Fright"  is  an  incident  of  the  "nervous  shock," 
is,  it  is  an  element  or  one  of  the  signs  of  such  shock.  The 
have  awarded  damages  for  injuries  to  her,  mentally  and 
lically,  which  injuries  are  the  "  result"  of  a  nervous  shock 
jh  was  caused  by  the  negligence  of  the  defendants.  We 
k  that  she  may  recover  damages  for  these  injuries.  The 
tration  put  by  Kerferd,  J.,  in  arguendo  is  a  fair  exemplifi- 

6  Ap.  Ca.   193;   50  L.J.   (Q.B.)       {j)  Williams,  Holrotd,  and  Keb- 

FEBD,  JJ. 

EL,  Vol.  XII.  KKK 
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p.c.  cation  of  the    kind    of    injury  for   which  damages   may  be 

1886  recovered.      If  a  person  were  wantonly  and  mischievously  to 

CouLTAs       come  close  behind  another  person  who  was  suffering  from  heart 

VicTOMAN     ^^  nervous  disease,  and  discharge  a  gun,  causing  a  severe  shock 

Railway       to  such  person's  nervous  system,  could  it  be  said  that  an  action 

would  not  lie  for  damages  in  respect  of  the  physical  and  mental 

injuries  arising  from  that  wanton  and  mischievous  act?      We 

think  that  an  action  for  such  damages  could  be  maintained,  and 

we  answer  each  of  the  three  questions  reserved  in  favour  of  the 

plaintiffs. 

Solicitor  for  the  plaintiffs  :  Chambers, 
Solicitor  for  the  defendants :  Sutherland,  Crown  Solicitor. 

w.  aM. 


Dec.  7. 


F.  c.  SHILLINGLAW  v,  THE  EQUITABLE  CO-OPERATIVE  SOCIETY 

LIMITED. 


Pharmaq/  Act  1876,  s.  25,  subaec.  {l)^Society  carrying  on  business  qf  chemid— 
Pharmaceutical  chemist  in  its  employment. 

A  society  having,  among  variooa  other  hranches  of  business,  a  pharmacy 
department,  dispensed  drugs  to  its  customers  through  the  instrumentality  of  a 
registered  pharmaceutical  chemist :  Held,  that  such  society,  not  being  registered 
as  a  chemist,  was  liable  to  a  penalty  within  the  meaning  of  sec.  25,  subsec  (1)  of 
the  ** Pharmacy  Act  1876"  for  carrying  on  the  business  of  a  chemist. 

Semble,  a  corporation  cannot  be  registered  as  a  pharmaceutical  chemist. 

Special  case  stated  by  justices  for  the  opinion  of  the  Court 
The  complainant,  who  was  the  Registrar  of  the  Pharmacy 
Board  of  Victoria,  proceeded  against  the  defendant  society  for 
carrying  on  the  business  of  a  chemist  without  being  registered  as 
a  pharmaceutical  chemist.  It  appeared  from  the  facts  stated  that 
the  defendant  had,  among  its  various  branches  of  business,  a 
pharmacy  department  at  which  it  dispensed  drugs  and  pre- 
scriptions to  its  customers.  This  department  was  under  the 
charge  of  one  Goold  who  was  a  registered  pharmaceutical 
chemist.  Ooold  was  registered  as  residing  at  South  Melbourne, 
but  subsequently  the  Begistrar  recorded  his  address  as  being  at 
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Collins-sfcreet  East,  Melbourne,  which  was  the  defendant's 
ice  of  business.  In  the  proceedings  in  the  police  court  ii 
peared  that  one  Scott  took  a  prescription  to  the  defendant's 
armacy  department,  and  that  it  was  dispensed  by  Goold ;  th( 
idicine  bottle  bore  a  label  in  the  following  form : — "  Dispensec 

the  Equitable  Co-Operative  Pharmacy,  89  CoUins-st.,  Bj 
C.  Goold,  Pharmaceutical  Chemist."  The  justices  dismissec 
3  information. 

Dr.  Madden  (with  him,  IsacLCs),  for  the  appellant — The  defend 
t  is  clearly  liable  under  sec.  25,  subsec.  (1),  of  the  "  Pkarraaci 
)t  1876"  (No.  558),  for  carrying  on  the  business  of  a  chemis 
thout  being  registered.  It  will  be  observed  that  under  sec.  1( 
the  Amending  Act  (No.  858),  it  is  provided  that  the  wore 
ersoQ  "  in  sec.  25  includes  a  corporation.  It  is  clear  that  thii 
jiety  carried  on  the  business  of  a  chemist  through  the  instru 
mtality  of  Groold,  and  whatever  may  have  been  the  object  o 
B  Legislature,  it  has  especially  provided  against  those  verj 
iieties  carrying  on  this  business.  The  statute  practically 
Dhibits  coi'porations  from  being  chemists  or  carrying  oi 
emists'  business.  The  qualifications  are  purely  persona] 
c.  10  was  rendered  necessary  by  the  effect  of  the  decision  ii 
3  case  of  Phai^maceutical  Society  v.  London  Provident  Associa 
11  (a).  That  case  decided  that  the  word  "  person "  did  no 
5lude  a  corporation.  And  the  very  fact  of  sec.  10  being  intro 
ced  shows  conclusively  that  the  Legislature  intended  to  preven 
iieties  from  dispensing  drugs.  [Kerferd,  J.  The  Railway 
mmissioners  let  premises  to  licensed  persons  to  sell  liquor  am 
things  which  they  themselves  could  not  do ;  why  should  no 
is  society  let  its  premises  to  a  registered  chemist  to  carry  oi 
J  business?]  That  might  be  done  if  it  were  done  hondfide 
t  in  this  case  there  is  no  doubt  that  the  chemist  was  under  the 
itrol  of  the  defendant,  and  that  the  defendant  in  fact  carriec 
the  business. 

Hodges  (with  him  Dr.  M'Inerney)  for  the  respondent — It  v. 
rely  a  question  of  fact  whether  or  not  the  defendant  carried  oi 
(a)  5  Ap.  Ca.  857  ;  49  L.J.  (Q.B.)  736 
KKK2 
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F. c.  this  business;   and  the  justices  have  found  against  the  com- 

1886  plainant.    This  Court,  if  it  decide  against  the  defendant,  will 

Shillinolaw    ^^^®  practically  to  say  that  the  justices  had  no  alternative  except 

„    ^'  to  convict,  and  this  would  be  a  mandarmis  compelling  them  to 

Equitable  ^  .  . 

Co-Operative   decide  in  a  different  way  from  that  in  which  they  have  decided. 
Society 

The  Legislature  does  not  interfere  with  any  society  letting  or 

leasing  its  premises  to  persons  to  carry  on  a  legitimate  business. 

In  this  case  the  defendant  allows  a  registere^hemist  to  dispense 

drugs  in  one  of  its  departments.     There  is  no  evidence  that  he  is 

under  its  control. 

Per  Curiam  (h).  In  this  case  we  think  that  it  is  clear  that 
the  pharmacy  business  was  carried  on  by  the  defendant  through 
the  instrumentality  of  Goold  who  was  a  registered  chemist.  We 
think  that  it  was  the  defendant's  business,  under  its  control,  and 
carried  en  by  that  means  in  one  of  the  society's  departments. 
It  appears  to  be  conceded  that  if  that  be  so,  the  justices  should 
have  convicted  the  defendant ;  we  therefore  consider  that  their 
decision  was  erroneous.  The  case  will  be  remitted  to  the  justices 
with  this  instruction. 

Appeal  allowed  tvith  costs. 

Solicitors  for  the  plaintiff:  Emmerson  A  Barrow, 
Solicitors  for  the  defendant ;  Lynch,  M'Donold  is  StUlman. 

W.  H.  M. 

(6)  WiLUAMS,  HoLROYD,  and  Kerfbrd,  JJ. 


F.  c'.  MOORE  V,  WASS  and  Others. 

Dec,  8.  Land  Act  1884,  «.  100— Action  against  managers  of  common — CorporaU  noaau. 

Managers  of  a  common  ma§t  -be  su^d  in  their  corporate  name  for  any  act  done 
by  them  as  such  mana^^ers. 

Appeal  from  county  court. 

This  was  an  action  brought  by  the  plaintiff  against  the  defen- 
dants Wass  and  others,  managers  of  the  Natte  Yallock  Common, 
for  illegally  and  improperly  seizing  and  impounding  sheep.    The 
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case  was  tried  by  the  judge  without  a  jury,  and  he  nonsuited  the  fc- 

plaintiff  upon  the  ground  that  the  defendants  should  have  been  1886 

sued  in  their  corporate  name.  jIoore' 


Barrett,  for  the  appellant. 

Finlayson,  for  the  respondents — If  the  defendants  were  liable 
at  all,  they  could  be  liable  only  in  their  corporate  capacity,  and 
certainly  not  as  individuals.  [Williams,  J.  Supposing  that 
point  to  be  good,  could  not  the  judge  have  given  leave  to  amend?] 
No ;  because  counsel  appeared  for  the  defendant  Wass  indivi- 
dually, and  there  was  no  appearance  whatsoever  on  behalf  of  the 
managers  of  the  common  as  a  corporation.  Sec.  100  of  "The  Land 
Act  1884"  (No.  812),  appoints  these  persons  as  a  corporation,  and 
directs  that  they  are  to  be  sued  as  such  corporate  body.  That 
being  so,  they  should  have  been  sued  as  a  corporation :  Smith  v. 
Essendon  Local  Board  of  Health  (a) ;  Henry  v.  Wilson  (6). 

Barrett,  in  reply — If  the  form  in  which  the  plaint  is  made  out 
be  wrong,  then  the  plaintiff  should  be  permitted  to  amend.  The 
defect  is  not  incurable.  The  cases  cited  do  not  bear  any  analogy 
to  the  present  case,  inasmuch  as  the  formation  of  the  health 
boards  under  the  Public  Health  statutes  is  distinct  from  the 
^tco^i-corporate  constitution  of  the  defendants  as  managers  of  the 
common.  [Williams,  J.  If  you  had  inserted  the  word  "  as"  in 
the  plaint  it  would  have  been  correct.] 

Peb  Curiam  (c).  We  think  that  the  contention  on  behalf  of 
the  defendants  is  correct.  Leave  will  be  granted  to  the  plaintiff 
to  amend  his  plaint  by  striking  out  the  individual  names  of  the 
managers,  and  upon  his  giving  security  to  the  satisfaction  of  the 
Prothonotary  to  indemnify  the  defendants  for  all  costs  incurred 
bond  fide  by  them  as  individuals.  Otherwise  the  appeal  will  be 
dismissed  with  costs. 

Solicitor  for  plaintiff:  H,  S.  Barrett 

Solicitors  for  defendants :  Mathews  &  Herring, 

W.  H.  M. 
(a)  Anit  Vol.  XI.,  436.  (c)  Williams,  Holbotd,  and  Kut- 

(6)  8  A.L.T.  46.  feed,  JJ. 


Wass. 
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BECKETT, ».        T2g  MELBOURNE  AND  BINGERA  MINING  SYNDICATE  (LIMITED) 

1886  V.  BROUGHAM. 

Hov,  16,  17,  23.   Company — CcUls — Action  against  person  not  member  of  company — Register  of  shait- 

holders  --Liability  of  cestui  que  trust* 

A  person  who  has  not  become  or  agreed  to  become  a  member  of  a  company, 
cannot  be  made  liable  for  calls  due  on  shares  held  in  another  person's  name  in 
such  company. 

The  fact  that  shares  are  held  in  trust  for  a  person  not  a  member  of  the  company 
does  not  enable  the  company  to  pass  oter  the  trustee,  and  fasten  the  liability  of  a 
shareholder  directly  upon  such  cestui  que  trust,  although  it  may  be  unable  to 
enforce  the  performance  of  the  obligations  of  a  shareholder  by  the  trustee. 

Action  by  a  mining  company  to  recover  the  amount  of  calU 
due  on  certain  shares.  It  was  alleged  in  the  statement  of  claim 
that  the  defendant,  Patrick  Brougham,  was  the  holder  of  these 
shares,  although  such  shares  were  registered  in  the  name  of 
Nigel  Brougham,  a  son  of  the  defendant,  under  the  age  of 
twenty-one.  It  was  objected,  on  the  part  of  the  defendant,  that 
this  claim  showed  no  cause  of  action  against  the  defendant, 
inasmuch  as  it  was  admitted  therein  that  Nigel  Brougham  was 
the  registered  holder  of  such  shares,  and  that  the  defendant,  not 
being  a  shareholder,  was  not  liable.  The  case  was  tried  before 
a'Beckett,  J.,  without  a  jury.  The  facts  are  fully  stated  in  the 
judgment. 

Fink,  for  the  plaintiff. 

Eodgea  and  Moule,  for  the  defendant. 

Cur,  adv.  vult 

Nov.  23.  a'Beckett,  J.    This  is  an  action  by  the  Melbourne  and  Bingera 

Mining  Syndicate  Limited,  a  company  incorporated  under  ''The 
Companies  Statute  1864,"  against  Patrick  Brougham,  to  recover 
the  amount  due  for  unpaid  calls  upon  SOOO  shares  in  the  company, 
of  which  the  statement  of  claim  alleges  him  to  be  the  holder. 
The  defendant  denies  that  he  is  the  holder,  to  which  the  plaintiff 
replies  that  he  held  the  shares  in  the  name  of  Nigel  Brougham, 
his  infant  son,  and  always  acted  in  reference  to  and  dealt  with 
the  shares  as  the  real  holder.  It  appears  from  the  evidence  that 
the  defendant  was  police   magistrate  and  mining  warden  at 
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ingera  in  New  South  Wales,  near  which  place  the  operations  c 
le  company  in  search  of  diamonds  and  gold,  were  to  be  coi 
icted.  Before  the  company  was  formed,  an  interest  in  the  ventur 
id  been  acquired  which  the  defendant  spoke  of  and  dealt  wit 
;  his  own ;  but  on  the  formation  of  the  company  he  put  forwar 
is  son  Nigel,  a  boy  about  fourteen  years  of  age,  as  the  person  i 
hose  name  the  shares  were  to  be  held.  The  memorandum  an 
tides  of  association  were  signed  in  the  name  of  Nigel  Broughar 
1  Philip  Falk,  a  director  of  the  company,  as  the  attorne 
Nigel,  under  a  power  of  attorney  to  which  the  boy's  signatur 
EW  obtained.  Falk  had  seen  his  principal  and  must  have  know; 
at  he  was  under  age.  He  was  described  in  the  memorandui 
association  and  share  register  as  a  miner,  but  the  word  mine 
IS  changed  by  the  secretary  of  the  company  into  "  minor"  inth 
bum  of  shareholders  forwarded  to  the  Registrar-Generi 
rsuant  to  sec.  24  of  the  Act,  the  secretary  believing,  as  h 
id,  that  Nigel  was  a  mere  lad,  and  did  not  follow  the  occupa 
>n  of  a  miner.  The  company,  thus  fully  aware  of  the  minorit; 
Nigel,  sent  to  the  defendant  Patrick  notices  of  calls  in  the  nam 
Nigel,  and  gave  receipts  in  his  name  whenever  the  defendau 
id  the  calls.  He  paid  the  first  six  calls  upon  all  the  shares,  an' 
3  last  three  calls  upon  200  of  the  3200  shares  originall; 
inding  in  Nigel's  name.  These  200  the  defendant  sold  am 
insferred  as  the  attorney  of  Nigel,  but  he  has  not  paid  Nig€ 
B  proceeds.  On  the  remaining  3000  shares  the  last  three  call 
nain  unpaid,  and  this  action  is  brought  to  recover  them  fror 
3  defendant.  He  has  given  evidence  of  conversations  held  wit! 
\  son  when  home  for  his  holidays,  in  which  the  shares  wer 
[)ken  of,  and  the  father  came  to  what  he  calls  an  undei*standin^ 
th  his  son  that  he  should  be  at  liberty  to  sell  the  shares  stand 
y  in  his  son's  name,  and  recoup  himself  for  calls  out  of  the  pro 
3ds.  The  boy,  examined  as  a  witness,  remembers  something  o 
ose  conversations  and  of  his  father  having  told  him  that  if  th 
ures  turned  out  well,  the  proceeds  should  be  divided  betweei 
Ddself  and  his  three  sisters. 

It  is  manifest  that  the  defendant  treated  the  shares  as  his  owr 
d  did  what  he  liked  with  them,  merely  making  use  of  his  soi 
hold  for  him  what  he  thought  it  unadvisable  to  hold  in  his  owi 
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A'BECKBTT,  J.    name.    It  is  equally  clear  that  the  company  in  no  way  confused 
1886  ^^^  identity  of  father  and  son,  and  was  willing  to  recognise  Nigel 

MiiaouBHK     ^  existing  apart  from  his  father  until  his  father  ceased  to  pay  his 
AUD  BiKaxRA    calls.  Then  this  action  was  brought,  in  which  the  company  asserts 
Syvdioats      in  effect  that  the  son  is  the  father,  and  that  the  father  is  therefi^re 
BaouokiM.     *  member  of  the  company,  and  must  pay  calls  as  such. 

Had  the  defendant  used  his  son's  name  as  his  own,  and  led  ihe 
company  to  suppose  that  Nigel  Brougham  and  Patrick  Brougham 
were  one  and  the  same  person,  Ptigh  and  Sharman's  Case  (a)  is 
an  authority  for  saying  that  the  defendant  might  be  treated  as 
having  become  a  member  of  the  company  under  an  alias,  and  that 
he  could  not  escape  from  the  liabilities  of  a  member  because  he 
had  caused  himself  to  be  registered  under  a  fictitious  name,  or 
under  the  name  of  another  person.  The  full  recognition  by  the 
company  of  tlie  separate  existence  of  father  and  son  excludes  tiie 
application  of  this  principle  to  the  present  case. 

It  is  urged,  however,  that  this  action  is  maintainable  on  the 
ground  that  the  son  held  as  trustee  for  the  father,  and  that  the 
son  is  an  infant.  Reid's  Case  (b)  and  Litchfield's  Case  (c)  have 
been  cited  as  authorities,  showing  that  a  shareholder  cannot  divest 
himself  of  his  responsibilities  by  transferring  to  an  infant,  and 
that  on  an  application  to  rectify  the  register,  the  name  of  the  adult 
transferror  will  be  substituted  for  that  of  the  infant  transferree. 
The  distinction  between  those  cases  aud  the  present  is  that  here 
the  defendant  never  became  a  shareholder,  and  never  assumed  or 
contracted  to  assume  the  liabilities  of  a  shareholder  in  the 
compan3^ 

The  fact  that  shares  are  held  in  trust  for  a  person  not  a  mem- 
ber of  a  company,  does  not  enable  the  company  to  pass  over  the 
trustee  and  fasten  the  liabilities  of  a  shareholder  directly  upon 
the  cestui  que  trust,  although  unable  to  secure  the  performance 
of  the  obligations  of  a  shareholder  by  the  trustee.  The  cases  of 
London  Bombay  and  Meditero^anean  Bank  (d) ;  WiUiams'e  Case 
(e);  and  King's  Case  (/),  to  which  I  have  been  referred,  are  autho- 
rities for  this  proposition,  and  affirm  the  principle,  which  is  an 


(a)  L.R.,  13  Eq.  566. 

(ft)  24  Beav.  318. 

(c)  3  De  G.  &  Sm.  140. 


{d)  18  Ch.  D.  58. 
(e)  ICh.  D.  676. 
(/)  L.R.,  6  Ch.  196. 
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Bwer  to  the  present  action,  that  a  person  cannot  be  made  lial 
a  member  of  a  company  unless  he  has  become  or  has  agreed 
some  such. 

The  plaintiff  company  was  cognisant  from  the  outset  of  t 
^tions  held  by  the  defendant  and  his  son,  and  has  not  be 
sled  by  the  defendant.  I  therefore  see  no  reason  for  wit 
Iding  costs  in  dismissing  the  action  against  him. 
At  the  close  of  the  case,  the  plaintiff  applied  to  amend  t 
itement  of  claim  by  claiming  a  rectification  of  the  share  regist 
bstituting  the  name  of  the  defendant  for  that  of  Nigel  Brougha 
d  also  by  claiming  payment  of  the  sum  due  for  calls  as  upon 
x)unt  stated.  I  refuse  the  first  amendment  because  Ni^ 
ougham  is  not  a  party  to  the  action ;  and  the  second,  becav 
would  be  unfair  to  the  defendant,  who  has  not  had  his  attc 
n  called  to  any  document  alleged  to  bear  the  suggested  cc 
iiction.  If  these  amendments  in  the  pleadings  had  been  ma< 
^judgment  on  the  evidence  would  have  been  the  same.  I  dire 
fit  judgment  be  entered  for  the  defendant,  with  costs. 

Judgement  for  defendant,  with  coats. 

Solicitors  for  the  plaintiff:  Fink  &  Beet 

Solicitors  for  the  defendant :  MovXe  &  Seddon. 

W.  H.  M 


DE  GROOT  t?.  HAMMOND. 

ministration  Act   1872,   s.   6—LiabilUy  of  administj'ator—AdministrcUion 
Justice  Act  1885,  «.  S^Practiee^Grounda  of  appeal, 

i  person  who  has  merely  applied  to  the  Court  in  the  ordinary  way  for  leti 
kdmimstration  to  be  granted  to  him,  although  such  application  be  granted, 
>  liable  in  an  action  brought  against  him  as  administrator,  until  letters 
Qinistration  have  actually  been  issued  to  him. 

n  an  appeal  under  sec.  8  of  **TAc  Administration  of  Justice  Act  1885,"  t 
cific  ground  or  grounds  upon  which  the  Rule  nisi  was  granted  must  be  set  oi 
I  parties  are  confined  to  such  grounds. 

Appeal  by  way  of  motion  from  the  County  Court. 

rhe  defendant  was  sued  as  administrator  of  the  estate 

)nora  Hammond,  for  goods  sold  and  delivered  to  the  sa 
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F.  c.  Honora  Hammond.    The  plaintiff,  by  his  counsel,  admitted  that 

1886  he  could  not  prove  that  letters  of  administration  had  been  issued 

De'groot  *^  ^^^  defendant,  but  relied  upon  the  fact  that  an  application  for 
letters  of  administration  had  been  made  to  the  Court,  which  ap- 
plication was  granted.  The  learned  judge  found  for  the  defend- 
ant upon  the  ground  that  until  letters  of  administration  are  issued, 
the  defendant  could  not  be  liable.  Counsel  for  the  plaintiflf  ob- 
tained a  Rule  nisi  upon  the  ground  that  the  judge  was  wrong  in 
deciding  that  the  defendant  could  not  be  sued  as  administrator 
before  letters  of  administration  had  been  issued  to  him.  The 
Rule  nisi,  however,  was  drawn  up  in  the  following  form,  after 
setting  out  the  ordinary  recitals,  "  to  show  cause,  &c.,  why  the 
judgment  should  not  be  set  aside  on  tlie  ground:"  (1)  That  the 
said  judgment  was  erroneous  in  law;  and, upon  the  further  grounds 
disclosed  in  the  affidavit  of  F.  T.  Brown. 

Bindon,  for  the  respondent,  objected  that  these  proceedings 
should  be  struck  out,  because  the  grounds  of  the  appeal  were  not 
specifically  set  out.  La  Chitty's  Forma  (12th  ed.)  p.  744,  the 
form  provided  for  an  Order  under  this  section,  shows  that  the 
specific  ground  must  be  notified.  [Williams,  J.  This  Rule  nisi 
is  most  improperly  drawn  up,  and  it  should  not  have  been  issued 
in  this  form.  The  Rule  was  granted  upon  a  specific  ground,  and 
that  ground  should  have  been  stated  and  nothing  else.  We  will 
not  allow  a  general  drag-net  to  be  inserted.] 

Fink,  for  the  appellant — ^It  was  distinctly  decided  in  the  case 
of  Box  V.  Attfidd  (a),  that  there  was  no  provision  in  ''Tht 
Administration  of  Justice  Act  1885  "  (No.  844)  by  which  the 
appellant  was  bound  to  state  the  grounds  of  his  appeal. 

Per  Curiam  (6).  It  has  been  decided  several  times  that  the 
specific  ground  upon  which  the  Rule  is  obtained  must  be  set  out. 
There  seems  however  to  have  been  some  uncertainty  in  the 
matter,  and  we  will  allow  this  appeal  to  proceed,  and  for  this 
time  alone  we  allow  the  Rule  to  be  amended  by  inserting  the 
specific  ground  on  which  the  Rule  was  granted;  to  that  ground 
counsel  will  be  confined. 

(a)  Ante  p.  674.  (6)  Williams,  Holroyd,  and  Kkrferd,  JJ. 
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Bindon,  for  the  respondent — The  administrator  of  an  estate  i 
not  liable  for  the  debts  of  the  deceased,  until  letters  of  adminis 
tration  are  actually  issued  to  him:  2  Stephens'  CommentaHei 
214  (5th  ed.).  After  the  application  to  the  Court,  there  an 
several  steps  to  be  taken  before  the  actual  "  grant"  of  letters  o 
administration  is  made.  The  applicant  has  to  find  sureties 
[HoLKOYD,  J.  The  question  is  dealt  with  in  a  clear  way  ii 
1  DanielVa  Ghancei'y  Practice  (6th  ed.),  405,  and  it  would  appea 
that  the  administrator  is  not  liable  until  he  has  taken  ou; 
letters  of  administration.] 

Fink,  for  the  appellant — It  is  submitted  that  everything  ii 
vested  in  the  administrator  or  executor  when  the  application  foi 
letters  or  for  probate  is  granted  by  the  Court.  This  is  the  effec 
of  sec.  6  of  "  The  Administration  Act  1872"  (No.  427).  [HoL 
BOYD,  J.  The  Court  grants  letters  of  administration,  but  thai 
grant  is  not  perfected  until  the  letters  issue.]  If  that  were  sc 
then  the  applicant  could  stand  by  as  long  as  he  liked  withoui 
taking  any  further  steps,  and  for  a  long  time  defeat  the  jusi 
claims  of  the  deceased's  creditors.  The  judge  should  have  stayec 
proceedings  in  this  action  until  letters  had  been  issued :  Tarn  v 
Commercial  BanJc  of  Sydney  (c). 

Peb  Curiam.     The  Rule  will  be  discharged  with  costs. 

Solicitors  for  plaintiff:    Daviea,  Pnce  Jj  Wighton,  for  F,  T 

Brown. 

Solicitor  for  defendant :  Miles. 

W.  H.  M. 
(c)    12Q.B.D.  294. 
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A'BECKETT.  J.  BRUNDELL  V.  ALEXANDER. 

1886  Partnership  —  ZHssoltUion  —  Liability  of  retired  partner  for  dehta  subsequaU^ 

Nov,  19.  incurred  in  name  of  firm — Evidence — Belirfof  ereditora^Nolice  or  knowledge, 

Dec.  6.  After  the  dissolution  of  a  partnership,  a  retiring  partner  may  be  liable  for  debts 

subsequently  incurred  in  the  name  of  the  firm,  if  facta  be  in  evidence  which 

would  warrant  a  belief  that  his  liability  continued,  and  if  he  does  not  prove 
notice  to  or  knowledge  by  the  creditors  of  his  retirement  from  the  partnership. 
It  is  not  necessary  for  such  creditors  to  show  that  they  believed  the  retired 
partner  to  be  liable. 

Action  for  goods  sold  and  delivered. 

The  action  was  brought  by  J.  Brundell  against  George  Alex- 
ander and  Daniel  Kneen  for  364Z.  168.  4d,  the  price  of  meat  sold 
by  the  plaintiff,  who  was  a  butcher,  to  the  defendants  who,  it 
was  alleged,  were  in  partnership.  Alexander  and  Kneen  entered 
into  partnership  as  butchers  in  April  1881,  under  the  name  of 
"George  Alexander  and  Co.,*'  and  under  that  name  purchased 
meat  from  the  plaintiff  up  to  June  1882,  when  the  partnership 
was  dissolved.  Kneen  still  carried  on  the  business  under  the 
same  name,  though  Alexander  was  no  longer  interested  in  it. 
Kneen  continued  to  be  supplied  by  the  plaintiff  with  meat  till 
1886,  and  the  present  action  was  brought  to  recover  the  price  of 
meat  delivered  to  him  since  the  dissolution,  less  certain  credits. 
Kneen  did  not  defend  the  action. 

Dr.  Madden  and  Isaacs,  for  the  plaintiff. 

Hood  and  W.  Shiels,  for  the  defendant  Alexander. 

Cur.  adv.  vuU. 

I>^'  a'Beckett,  J.    In  April  1881  the  defendant  George  Alexander 

entered  into  partnership  with  Daniel  Kneen  in  the  business  of 
butchers,  which  they  carried  on  under  the  name  of  "(Jeorge 
Alexander  and  Co."  This  partnership  was  dissolved  by  deed  in 
June  1882,  since  which  date  Alexander  has  been  in  no  way 
interested  in  the  business. 

The  present  action  is  brought  to  recover  from  Alexander  the 
price  of    meat    delivered    to   Kneen    after    the    dissolution- 
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3642. 168.  4d — for  a  balance  due  in  respect  of  deliveries  up  to    a'beckett,  j. 
Jane  1886,  and  further  sums^  the  price  of  meat  subsequently 
delivered,  less  certain  credits.    Alexander  denies  his  liability  for 
the  meat  so  supplied.     I  have  to  determine  whether  he  should  be 
held  liable  on  the  evidence  adduced. 

The  only  evidence  for  the  plaintiff  was  that  of  Bucirde,  his 
manager,  who  knew  Kneen  and  Alexander  when  in  partnership. 
Kneen  used  to  call  for  meat  and  cart  it  away.  For  a  time  in 
1882,  when  Kneen  was  ill,  Alexander  came  in  his  place.  The 
meat  was  booked  to  "George  Alexander  and  Co.",  and  this 
occurred  from  week  to  week  up  to  1886.  Accounts  were  made 
out  to  George  Alexander  and  Co.  There  was  no  change  in  the 
oourse  of  dealing.  Ejneen  was  from  time  to  time  &sked  to  reduce 
his  account. 

The  defendant  put  in  evidence  the  deed  of  partnership  and  of 
dififiolution,  and  called  Kneen,  who  admitted  that  the  defendant 
had  nothing  to  do  with  the  partnership  after  the  dissolution^  and 
he  put  in  a  cheque  given  in  1883  in  his  own  name,  but  stated 
that  other  cheques  given  in  payment  were  signed  "  G.  Alexander 
and  Co."  The  defendant  swore  that  no  claim  had  been  made 
upon  him  in  respect  of  the  meat  supplied,  until  just  before  the 
action,  in  September  1886, 

The  name  over  the  shop  in  which  Kneen  carried  on  business  was 
"  G.  Alexander,"  and  this  name  had  been  on  the  shop  for  thirty 
years.  The  only  facts  proved  which  would  have  justified  the  plain- 
tiff in  believing  that  Alexander  was  a  partner  in  1886,  were  that  he 
had  been  a  partner  in  1882,  and  that  Elneen  continued  to  use  the 
name  of  G.  Alexander  and  Co.  The  plaintiff  was  not  called  as  a 
witness,  and  Bucirde  did  not  state  that  he  believed  Alexander  to 
be  a  continuing  partner.  Alexander  had  not  acted  in  relation  to 
the  business  for  years,  and  when  Kneen's  account  was  unsatis- 
factory, and  payment  was  pressed  for,  no  application  was  made 
to  Alexander.  On  this  evidence  I  am  left  in  doubt  as  to  whether 
the  plaintiff  did  in  fact  suppose  the  defendant  to  be  liable  for 
the  meat  supplied  to  Kneen,  and  if  it  were  necessary  to  the 
plaintiff's  success  that  I  should  infer  that  he  did,  I  should  decline 
to  draw  the  inference  from  the  evidence  before  me,  and  should 
give  judgment  for  the  defendant. 
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I  reserved  judgment  to  consider  if  it  was  necessary  for  the 
plaintiff  to  prove  affirmatively  that  he  had  formed  the  belief 
which  the  facts  in  evidence  might  or  might  not  have  induced, 
Faldo  V.  Oriffln  (a)  was  a  case  in  which,  as  in  the  present,  it  was 
sought  after  dissolution  to  make  a  former  partner  liable  on  the 
ground  that  he  had  permitted  the  use  of  the  partnership  name. 
Watson,  B.,  charged  the  jury  as  follows : — 

"There  are  two  questions  for  you — Was  the  defendant  Griffin  a  partner  with 
the  other;  or  did  he  hold  himself  out  as  such,  that  is  by  allowing  his  name  or  their 
names  to  be  used  as  if  they  were  partners  ?  In  the  latter  case  there  will  also  be 
this  question;  did  the  plaintiff  give  credit  to  him  as  a  partner  ?  ...  If  they 
were  not  partners,  then  the  question  assumes  this  twofold  form— Did  he  hold 
himself  out  as  partner,  and  did  the  plaintiff  give  credit  to  him  as  such  ?  .  .  . 
If  the  defendant  was  not  a  partner,  did  he  act  so  that  any  reasonable  man  would 
judge  him  to  be  so,  and  did  the  plaintiff  deal  with  him  on  the  faith  that  he 
was  so  ?" 

I  do  not  find  as  a  fact,  in  terms  of  this  charge,  that  the  plaintiff 
dealt  on  the  faith  that  the  defendant  was  a  partner.  The 
principle  upon  which  the  liability  of  a  retired  partner  con- 
tinues is  stated  as  follows  by  Lord  Blackburn,  in  Scarf  v. 
Jardine  (6) ; — 

"There  is  a  duty  upon  the  person  who  has  given  authority,  if  he  revoke  it,  to 
take  care  that  notice  of  that  revocation  is  given  to  those  who  might  otherwise  act 
on  the  supposition  that  it  continued,  and  the  failure  to  give  that  notice  precludes 
him  from  denying  that  he  gave  the  authority,  agaiost  those  who  acted  upon  the 
faith  that  that  authority  continued.  I  put  rather  an  emphasis  upon  those  last 
words— '  against  those  who  acted  upon  the  faith  that  that  authority  con- 
tinued.' *' 


I  find,  however,  cases  cited  with  approval  in  LindUy  on  Partner- 
ship, difficult  to  reconcile  with  this  principle,  as  they  seem 
necessarily  to  exclude  the  supposition  that  the  plaintiff  gave  any 
credit  to  the  retired  partner  when  the  cause  of  action  sued  upon 
arose.  In  Stables  v.  Eley  (c)  a  retired  partner  allowed  his 
name  to  remain  upon  a  cart,  and  upon  the  place  of  business 
of  the  owner  of  the  cart,  who  employed  a  careless  driver.  A 
person  injured  by  the  carelessness  of  this  driver  was  allowed 
to  recover  against  the  retired  partner.  In  Parkin  v.  Gai^ruthers 
{d)  a  retired  partner  was  made  liable  in  respect  of  a  note 


(a)  1  F.  &  F.  147. 
(6)  7  Ap.  Ca.  367. 


(c)  1  C.  &  P.  614. 
id)  3  Esp.  24S. 
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given  in  the  name  of  his  late  firm,  on  the  ground  that  no    a'beckett.j. 

notice  of  dissolution  had  been  published,  though   the  person 

taking  the  note  had  never  dealt  with  the  partnership  of  which 

the  defendant  had  been  a  member,  and  there  was  nothing  to 

suggest  that  he  supposed  the  defendant  to  be  a  partner  when  he 

took  the  note. 

In  no  case,  except  Faldo  v.  Gfriffin,  have  I  found  any  state- 
ment that  it  is  necessary  to  find  as  a  fact  that  the  plaintiff 
believed  the  retired  partner  to  be  liable,  in  order  to  hold  him 
liable.  Evidence  of  facts  which  would  have  warranted  such  a 
belief  seems  to  be  suflBcient,  in  the  absence  of  evidence  by  the 
defendant  to  show  that  the  plaintiff  had  notice  or  knowledge  that 
the  defendant  had  ceased  to  be  a  partner.  Such  facts  are  proved 
to  have  existed  in  the  present  case,  and  there  is  no  evidence  of 
notice  to  or  knowledge  by  the  plaintiff  that  the  partnership 
with  Kneen  had  been  dissolved.  I  therefore  decide  in  favour 
of  the  plaintiff,  and  direct  judgment  to  be  entered  for  him  for 
3362.  58.  Id,  and  costs. 


Solicitors  for  the  plaintiff:  Crisp,  Leivis  <fc  Eeddei^vdcJc, 
Solicitors  for  defendant  Alexander :  Madden  &  Butler. 

A.  J.  A. 
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ABATSMXST-^0/ action,— See  Ejictment  (1). 

ACT  OF  VARLIAM^VT  —  Construction.  See 
CossTBucnoN. 

ApinSlSTJUiTlQiS  —  Contest  between  next-of- 
hn  as  creditor,  and  another  next-of-kin  applying 
as  such  simply. —Su  Probate  (13). 

8.  Priority  —  Primogeniture—Stale  ad- 

vertisement.—See  Probate  (10). 

8.  Priority   among   persons   entitled  — 

Residuary  legaUe  —  Husband  of  intestate  — 
Largest  Ugatee.See  Probate  (21). 

4.  Not  taken  out  within  three  months  of 

grant  to  husband  of  intestate— Grant  to  next-of 
km  without  notice  to  husband.— See  Probate  (16). 

6.  c.t.a.—To  creditor— Absence  of  Will 

—Disclaimer  by  executrix.— See  Probate  (11). 

ADMIHI8TRATI0H  ACT  1873-iSf.  6— Death  of 
testator  before  the  Act — Application  for  probate 
afterwards  to  make  title.— See  Probate  (7). 

8.  S.  6 — Intestacy  as  to  part  qf  property 

—Weet  oj prchaie.'i  Under  sec.  6,  as  Boon  aa 
probate  of  a  Will  is  granted,  all  the  property  of 
the  deceased,  whether  disposed  of  by  the  WUl 
or  not,  vests  in  the  executors,  and  administra- 
tion to  the  part  undisposed  of  is  unnecessary, 
/n  re  M'CoRMiCK 297 

S. B,  6.— See  Administrator. 

ASMIVISTEATIOV  OF  JUSTICE  ACT  1886— 
See.  8 — Materials  to  be  furnished  on  appeal — 
On  what  points  appeal  lies.— See  Apfeal  (21). 

8.  8.  8—  County  court  appeal  —  Appli- 
cation for  Bute  nisi  to  I\Ul  Court  if  sitting— Set- 
ting out  of  grounds  qf  appeal — Power  of  Supreme 
Cciart  to  award  damages.— See  Landlord  and 
TXNAITT  (1). 

8.  S.  S  —  Setting  out  grounds  in  RuU 

nisi.— Bee  Administrator. 

4.  Sec  9— Question  of  law  reserved  by 

county  court  judge  for  Supreme  Court — Number 
of  counsel  heard. — See  Local  Government  (4). 

AJiXiaJSTJLkTQiR  —  Liability  before  issue  of 
Utters  of  administration — Administration  Act 
1872,  s.  6-rAdnkinistration  of  Justice  Act  1885, 
s.  S— Practice — Grounds  of  appeal.]  A  person 
who  has  merely  applied  to  the  Court  in  the 
ordinary  way  for  letters  of  administration  to  be 
granted  to  him,  although  such  application  be 
granted,  is  not  liable  in  an  action  brought 
against  him  as  administrator,  until  letters  of 
administration  have  actually  been  issued  to 
him.      In  an  appeal  under  sec.  8  of    "  The 


ADVISlSTUkTOBr— continued. 
Administration  of  Jmtice  Act  1S85,"  the  specifio 
ground  or  ^rounds  upon  which  the  Rule  nisi 
was  granted  must  be  set  out,  and  parties  are 
confined  to  such  grounds.  De  Groot  v.  Ham- 
mond       906 

ADULTBBATI0ir-O/co/ee-i^oetc«  by  label— 
See  Public  Aealth  (1). 

ADyESTISEHEKT— ^or  administration  to  estate 
of  married  woman,  without  notice  to  husband. — 
See  Probate  (16). 

a. For  Probate.— See  Practice  (36). 

AMEHDHEVT— 0/  wder  appealed  from,  after 
appeal  lodged. — See  Praciice  (34). 

APPEAL — Privy  Council— Application  for  leave 
to  appeal — Motion  or  petition —  Whether  notice  of 
motion  necessary.]  A  motion  or  petition,  under 
the  Order-in-Council,  for  leave  to  appeal  to  the 
Privy  (Ik>uncil  is  not  regulated  by  the  rules 
under  the  Judicature  Act  so  as  to  require  a 
notice  of  motion  to  be  given  in  accordance  with 
them.  An  application  ex  parte  on  the  fourteenth 
day  after  the  judgment  has  been  pronounced, 
•  is  in  time.  Semble,  that  the  application  may  be 
for  a  Rule  nisi  for  leave  to  appeal.  Mat  v. 
Martin 115 

8.  Privy  Council — Condition  precedent^ 

AppecUcMe  amount.]  U^n  application  for 
leave  to  appeal  to  the  Pnvy  Council,  it  is  a 
condition  precedent  to  the  right  of  appNoal,  that 
the  sum  at  issue  or  the  propertv  involved  is 
above  the  value  of  600^    Mat  v,  Martin    115 

8. Supreme  Court— Question  qf  fact — 

Conflict  of  evidence.]  A  judge  who  tries  a  case 
without  a  jury  stands,  as  to  questions  of  fact,  in 
the  same  position  as  a  jury,  and  his  decision  will 
not  be  set  aside  by  the  Full  Court  where  there  is 
a  conflict  of  evidence.    Monk  v.  Woodb  -        90 

4.  Supreme  Court — Ses  judicata.]    No 

appeal  will  lie  from  an  entry  of  judgment  in 
accordance  with  a  decision  of  the  Full  Court,  on 
the  'ground  that  a  declarator  Act  has  j^aued 
since  the  decision  of  the  Full  Court,  and  incon- 
sistent therewith,  as  to  the  points  reserved;  the 
matter  is  res  judicata.    Mat  v.  Martin  -      115 

5. Supreme  Court — Notice  of. — See  Fbac* 

tice  (15-18). 

6. Supreme  Court — Notice  served  hrfore 

judgment  ent^^.—See  Practice  (15,  16). 

7.  —  Supreme  Court — From  judge  sitting 
without  jury— Question  qf  fact,— See  Pbactiob 
(19,  20). 
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8.  Supreme     Court — Fresh     eridenc^.] 

Where  an  application  is  made  under  Order 
LVni.,  r.  4,  of  the  Supreme  Court  Utiles  1884, 
for  leave  to  adduce  fresh  evidence  on  an  appeal 
to  the  Full  Court  from  the  decision  or  the 
Primary  Judge,  the  Full  Court  must  be  satisfied 
that  the  applicant  has  some  further  and  better 
evidence  to  adduce,  and  that  he  could  not  with 
reasonable  diligence  have  brought  such  evidence 
before  the  Court  in  the  first  instance.  Att.  -Gen. 
r.  M'Carthy 85 

9.  Supreme  Courts  Fresh  evidence,^  The 

Court  does  not  encourage  applications  to  adduce 
fresh  evidence  on  appeal,  and  will  not  grant 
them  unless  good  reason  is  shown  for  not  having 
adduced  that  evidence  to  the  Court  below. 
Monk  v.  Woods 90 

10.  Supreme  Court^Frtsh  evidence, — See 

Practice  (28). 

11.  Supreme  Court  —  Issue  directed  oil 

f tearing  of  appeal, — See  Voluntaky  Convey- 
ance. 

19.  Supreme  Court-^AppexU  as  to  costs — 

Judicature  Act  1883,  s.  27 — Leave  of  Court  or 
Judge,]  The  Full  Court  haa  no  jurisdiction  to 
hear  an  appeal  on  a  question  of  costB  only,  where 
they  are  by  law  left  to  the  discretion  of  the 
Court,  whether  it  liaa  exercised  its  discretion 
from  right  or  wronff  reasons,  or  has  exercised  no 
discretion  at  all,  unless  the  leave  of  the  Court  or 
Judge  making  the  order  appealed  from  shu^l 
have  been  first  obtained.  Bam  k  of  Australasia 
V.  Herbick 88S 

13.  Supreme  Court — On  question  of  costs 

where  appeal  on  merits  fails. — ^^ee  Trade  Mark. 

14.  Supreme  Court — Rrfusal  of  costs  to 

successful  party ^Qood  cause, — Set  Costs  (2). 

16.  —  SupremeCourt — Costs — Discretion  qf 
Judge.-^ee  Trustee  (2). 

16.  Supreme  Court — Abandoned  appeal 

— Hoto  application  to  be  made  for  costs, — See 
PRAcncK  (21). 

17. Supreme    Court  —  From  Judge    in 

Chambers  —  Matters  in  discretion  of  Judge — 
When  appeal  lies  ther^rom — Fresh  materials.] 
On  appeal  from  a  Judge  in  Chambers  refusing  to 
grant  a  commission  to  examine  witnesses,  on  the 
ground  of  undue  delay,  the  appellant  will  not  be 
allowed  to  read  fresh  affidavits  to  show  that  the 
judge  had  made  a  mistake  as  to  the  ^ound  of 
delay.  The  appellant  should  renew  his  applica- 
tion to  the  Judge  in  Chambers  upon  such  fresh 
materials.  The  Court  will  not  reverse  the 
decision  of  a  judge  upon  a  matter  of  discretion, 
unless  It  is  satisfactorily  shown  that  the  judge 
has  been  misled,  or  that  the  order  will  work  an 
injustice.    Gibbs,  Bright  &  Co.  v.  Clarke  618 

18.  County  Court — Bond — **And"  read 

**or."]  On  an  appeal  from  a  county  court  the 
bond  was  conditioned  for  payment  of  costs,  "if 
such  appeal  be  dismissed  and  be  not  prosecuted 
within  the  time  prescribed,"  instead  of  **or  be 
not  prosecuted,"  &c.  In  the  earlier  part  of  the 
bond  the  condition  was  recited  disjunctively. 
Held,  that  the  bond  was  sufficient.  Coad  v. 
Mayor  &c.  of  St.  Arnaud     -        -        -      162 


APPEAL — continued. 

19.  County  Court— 'Band— Ejoesaiitm-- 

Corporation.]  A  corporation  being  appeUanta 
from  a  coanty  court,  the  bond  was  executed  by 
the  corporate  seal,  attested  by  the  signature  A 
members  of  the  corporation,  but  did  not  on  its 
face  purport  to  have  been  executed  in  the  pre« 
sence  of  the  judge  or  registrar,  or  a  oommisBknfeer 
of  the  Supreme  Court,  as  required  by  **1%s 
County  Court  Rules  1881,  **  r.  278.  Held,  that  if 
the  bond  was  executed  in  the  presence  of  one  of 
the  specified  persons,  that  fact  iieed  not  be 
disclosed  on  its  face.  Coad  v.  Mator  &a  of 
St.  Arnaud    -        •        •        -        -        -161 

20.  County  Court— Question  of  fact.]  An 

appeal  lies  from  a  county  court  upon  a  question 
of  fact  as  well  as  of  law.  Kavanagh  v,  Besynes 
(4  A.J.R.  73)  overruled.  Dalton  v.  Dalsson  902 

21.  ^..^  County  Court — Adndniattraiiom  of 
Justice  Act  1885,  s.  8— County  Court  SiaMe 
1869,  s.  120 — Appeal  on  question  of  fact — Appeal 
under  B.S—Afaterials  neceasary — Points  i^  lane 
raised  at  the  trial.]  The  right  of  appeal  nnder 
sec.  8  of  Act  No.  844  is  co-extensive  with  that 
conferred  by  sec.  120  of  the  *•  County  Cottrt 
Statute  1869,"  and  extends  to  questioos^f  faet 
An  appeal  under  such  sec.  8  will  not  lie  onpeintB 
of  law  not  raised  at  the  trial,  and  the  appellant 
must  furnish  the  appellate  Court  with  all  the 
materials  necessary  for  its  gvidaaoe,  via.  :^— The 
point  raised,  the  facts  prov^  which  relate  to  it, 
the  decision  of  the  judge  on  the  point,  and  ham 
decision  of  the  action.  Affidavits  not  beii^  part 
of  the  materials  on  which  the  Order  nisi  was 
made  cannot  be  used  on  the  appeaL 
Ratclifpk  v.  Aiajbs       -        -        -        -      S80 

22.  County  Courts  Act  No,  844,  a.  8— 

Questions  of  law  not  taken  before  verdict — 
Number  of  co'UMsel  hea^d. — See  Lbasb. 

23.  County  Court— Act  No.  844,  «.  8^ 

Practice— AppUcaUon  for  Rule  msi  to  Full  OosiH 
if  sitting^Setting  out  grounds  of  appeul-^Pmett 
of  Supreme  Court  to  award  damages, — See  Lajtd- 
LORD  AND  Tenant  (1). 

24. County  Court— By  way  of  Rule  under 

Act  No.  844,  s.  S—Setting  out  grounds  in 
Rxdc—See  Administrator. 

25.  County  Court— Appeal  case— Motion 

to  remit  case — Reason  for  decision.]  The  Court 
will  not,  on  the  motion  of  either  party,  grant 
an  application  to  remit  an  appeal  case,  which 
has  been  settled  by  a  county  court  judge,  to 
such  judge  to  have  the  evidence  therein  amended 
or  fresh  evidence  inserted.  The  Court  may  re- 
quest the  judge  to  ^ve  further  particulars  as  to 
toe  evidence,  if,  during  the  argument  of  Ae 
appeal,  additional  explanation  is  required  by  the 
Court.  A  j  udge  sittmg  without  a  j  ury  need  not 
set  out  in  a  special  case  settled  by  him  the 
reasons  for  his  decision. 

MrrcHisoN  v.  Bartram   -        -        •        •      38S 

26.  County  Court— Abandoned  appeal — 

Practice  —  Application  for  costs  —  Rule  nin.] 
Where  an  appeal  case  from  the  county  court  ia 
not  transmitted  in  time  the  respondent  shoald 
apply  to  the  Full  Court  for  a  Rule  nisi  to  dis- 
charge the  notice  of  appeal.    Kellt  v.  Wood- 
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a?.  ■  From  justices — Act  No.  565,  ««.  25 
VMd  26 — Notice  of  api>eal —  Verbal  and  xcrilten 
Mtioe*.]  A  vecbal  notice  of  inteatioa  to  appeal 
giTen  -within  66?en  days  after  the  conviction, 
fesd  followed  by  a  written  notice  setting  forth 
the  grofmds  of  the  appeal,  served  fourteen  davs 
bdore  the  appeal  comes  on  to  be  heard,  will  be 
nfficient  witnin  the  meaning  of  sees.  25  and  26 
of  Act  No.  565.  K.  v.  Choulky,  Exp.  Olivsb 

[841 

S8.  —  From  juaticu.'\  Where  an  informa- 
tfonifldinnissed  by  justices  on  thegronndof  want 
d  authority  in  the  informant  to  institute  the 
{voceedingB,  appeal  is  the  proper  remedy,  and 
not  A  mandatory  order  to  hear  and  determine. 

GDAJKIAY  1?.  ViCKKBY      -  -  -  -  182 

•8Ql  From  jusUces^^From    directiofi    to 

Ime  warreaU  of  poaaeseiotL  ^See  Landlord  asd 
TwAiKr  (4). 

80l  Fi'cm  justices — AppUcationio dis^nt- 

Ug Justice  to  state  ease.^See  Public  Health  (4). 
JUPPKBHTCICE— TTord  oj  Court,—See  Infant 
»). 

KBXnZATlOS—Disqttali/icaUon  of  arbilralor 
ty  reason  q/*  ititereet — Waiver  qf  objection — 
Att  24  Via,,  No,  102,  se.  28,  66,  and  67 
— ••  TVffiw  and  eonditiom"-^** Price,"]  In  an 
arbitration  eonoeming  the  price  of  gas  to  be 
SDppiUed  by  a  gas  company  to  a  municipal 
OMneil«  a  ratepayer  and  consumer  of  gas  sup* 
pUed  by  such  company  is  disqualified  from  acting 
at  arbitrator.  When  an  objection  is  taken  to 
an  arbitrator  on  the  ground  that  he  is  an 
itofeerested  party,  it  is  his  duty»  if  the  objection 
be  good,  to  retire;  but  if  he  continue  to  sit 
and  determine  the  matter  in  dispute,  the  party 
objecting  does  not  waive  his  objection  by 
entering  into  his  defence  and  endeavouring  to 
obtain  esa  award  in  his  favour.  Semhle,  that  in 
tecs.  66  and  67  of  Act  24  Vict.,  No.  102,  the 
price  of  gas  is  indaded  in  the  words* terms 
and  conditions,'  which  the  parties  therein  men- 
tioned have  a  right  to  refer  to  arbitration. 
Arbitration  of  Mayor  of  Sandhurst  and 
BbndigoGasCo. 682 

AUCTION — Sale  by  unlicensed  auctioneer-^ 
Validity  of  sale,]  The  Act  No.  203  does  not 
make  the  possession  of  a  license  a  condition 
precedent  to  the  right  of  an  auctioneer  to  sue 
upon  a  contract  made  by  him  in  that  capacity. 
Quaere,  whether  he  could  recover  commisaion  in 
respect  of  a  sale  by  auction,  without  being 
licensed  ?    Jsllu  v,  Forsyth e      -        -        39 

CABOWVES — Liability  for  passettge7-*s  luggage, 
—See  Carrier. 

CABBIXS  —  Of  passengers -- Cab  proprietor  — 
Liability  for  loss  of  passenger's  luggage,]  Where 
a  cabman  engaged  specially  to  take  passengers 
to  a  railway  station  takes  some  of  their  luggage 
to  carry  beside  him  in  the  front  of  the  cab  he  is 
bound  to  take  ordinary  care  of  it.  The  proprie- 
tor of  the  cab  is  liable  for  the  loss  of  any  such 
luggage  through  want  of  such  care.     Hancock 

C.CUNNAIN 9 

CERTIFICATE  OP  TITLE— Parcel*— P^»  tii 
margin^ Figured  dimensionsStarting   point,"] 


CERTIFICATE  OF  TITLE- <:oH(i»tte(2. 
PlaintifiTs  certificate  of  title  referred  to  a  plan 
in  its  margin,  which  showed,  by  figured  dimen* 
sions,  that  the  commencing  point  of  his  land 
was  76  feet  north  from  the  north-east  angle  of  a 
certain  allotment  2.  Defendant's  certificate  of 
title  also  referred  to  a  plan  in  its  margin,  which 
showed  by  figured  dimensions  that  the  com- 
mencing point  of  her  laud  was  59  feet  6  inches 
north  from  the  same  north-east  angle,  and  that 
her  land  extended  further  north  16  feet  6  inches, 
thus  making  its  northern  boundary  coterminous 
with  plaintiffs  southern  boundary.  There  was 
notliing  on  the  face  of  either  certificate  to  fix 
where,  upon  the  land,  the  north-east  angle  of 
allotment  2  was,  but  its  position  in  fact  was 
proved  by  evidence  aliunde.  Defendant  was  in 
possession  of  land  lying  between  points  76  and 
78  feet  4J  inches  north  of  that  angle  as  so 
proved,  thas  apparently  encroaching  2  feet  ij 
inches  on  plaintiffs  land,  to  recover  which  this 
action  was  brought.  Defendant  proved  that, 
measuring  southwards  from  an  old  peg  found 
at  the  angle  of  two  streets,  there  was  a  distance 
of  531  feet  \  inch  between  that  peg  and  the 
north-east  angle  of  allotment  2,  wnich  showed 
an  excess  of  3  feet  ^  inch  between  these  points 
according  to  a  plan  of  subdivision  produced,  and 
if  the  measurement  were  taken  from  that  peg 
there  would  be  no  encroachment  by  the  deien- 
dant.  Heldy  that  the  north-east  angle  of  allot- 
ment 2,  being  the  point  from  which  the  figured 
dimensions  were  shown  in  the  certificates  of 
title,  that  point,  and  not  the  old  peg,  must  be 
taken  as  the  starting  point  to  determine  the 
position  of  the  boundary  line  between  plaintiffs 
and  defendant's  land,  Ki&KBAV  v.  Carpenter 
AND  Others 144 

2. Parcels  —  Starting  point —  Angle  of 

twoprivcUe  streets — Action  for  recovery  of  laml 
—  Evidence  —  Position  as  apparent  on  the 
ground — Position  by  measttrement  from  comer 
of  Oovernment-roaa  as  shown  upon  plan  of  sub- 
diiMsion  re/erred  to  in  plaintiff's  certijicate 
as  lodged  in  Titles  Office  —  Secondary  evi- 
dence of  such  plan  c^fter  loss  —  Transfer  of 
Land  Statute,  «.  134.]  In  an  action  for  the 
recovery  of  land,  where  the  plaintiffs  certificate 
of  title  refers  to  a  plan  of  suudivision  as  having 
been  lodged  in  the  Titles  Office,  that  is  evidence 
as  against  him  that  such  plan  was  so  lodged. 
Such  plan  of  subdivision  comprising  the  allot- 
ments of  the  plaintiff  and  the  defendant  is  ad- 
missible in  evidence  to  show  that  the  corner  of 
two  streets  forming  the  commencing  point  for 
both  plaintiffs  and  defendant's  measurements 
ought  not  to  be  where  it  actually  apjpears  on 
the  ground,  but  is  not  conclusive.  On  proof 
that  such  plan  had  been  lost  in  the  Titles  OfiSce, 
a  copy  of  it  on  which  the  ofifice  have  for  some 
years  acted  was  admitted  as  secondary  evidence 
of  the  plan  of  subdivision  for  the  same  purpose. 
Kelly  i?.  Girdler         .        -        -        -        851 

3.  Plan  in  margin— Parcels — VaiHance 

between  plan  tcUh  figured  dimensions  ami  pegs 
upon  the  ground.]  In  an  action  for  recovery  of 
land  alleged  to  be  encroached  upon  by  the  de- 
fendant's building,  the  parcels  of  the  plaintiffs 
certificate  showed  his  laud  to  be  part  of  Allot- 
ment 2,  and  the  plan  thereon  showed  the  same, 

•  2 
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CERTIFICATE  OF  TnLlR^contimted, 
and  also  that  Allotment  1,  between  it  and  the 
corner  of  a  public  street,  was  66  feet  in  width; 
and  his  evidence  showed  that  the  defendant's 
wall  was  upon  7  inches  beyond  such  66  feet. 
The  parcels  of  the  defendant's  certificate  and 
plan  (prior  in  date  to  the  plalntififs)  showed 
tliat  her  laud  was  part  of  Allotment  1,  but 
there  were  no  figures  showing  the  distance  be- 
tween  her  land   and   the  corner  of  the  said 
street ;  and  her  e\-idence  showed  that  her  wall 
was  placed  in  a  line  with  the  original  aUotment 
peg  between  the  two  allotments,  and  that  there  I 
was  a  sui*plus  in  Allotment  1.     HeUfj  that,  as  j 
l)etween  the  two  certificates,  the  position  of  the  , 
defendant's  land  was  to  be  ascertaiued  by  the  ! 
original  aUotment  peg,  and  that  she  was  en-  ' 
titled  to  the  land  in  dispute.       Stevens    v.  I 
Williams 162  | 

C^lBililFlCA.T^^O/iijiisance—Iiatepafjers.—See  \ 
Nuisance.  j 

CHAKITT — Inebriate  retreat— Chavfje/or  admin- 
sion — Private  mh^crlptionn — Pxihlic  ijrant — Sale  I 
of  (ntfit  property.]  A  charitable  ti'ust  means  ' 
any  object  of  public  utility,  and  is  permanent 
in  character.  The  mere  fact  that  a  charge  is 
made  for  the  admission  of  patients  to  an  in- 
ebriate retreat  does  not  make  it  the  less  a  public 
charity.  It  is  the  source  whence  the  funds  are 
derived,  and  not  the  mere  purpose  to  which 
they  are  dedicated,  wiiich  constitutes  the  use 
charitable.  The  managers  of  a  public  charitable 
trust  have  no  powder  to  relieve  themselves  of  a 
responsibility  by  divertmg  its  property  from  a 
public  and  permanent  purpose.  Attokney- 
Gkiteral  v.  aHJarthy    -        -        -        -     635 

CHEMIST  AND  DRUOaiST  —  Coi-poratiim.  -- 
See  Pharmacy  Act  1876  (2). 

CRICON—Adulttration  of  coffee  tvUh,  ^  See 
Public  Health  (1). 

CIYIL  SBBVAHT.— S<!€  Public  Service. 

CLASS— dy^  to  children  as  a  dass^-^Set  Will 

(4). 

COJaiZlL—Misrecital  of  WilL-^Sct  Wnj.  (3). 

CQfl'K^—Adidttration  of. See  PuBUC  Health 

(1). 

COHMISSIOK — To  examine  iciinesscs  alroad. — 

See  Practice  (3). 

2,  To  executors.— See  Practice  (37,  38). 

COKKOV— Managers  of —To  be  sved  in  corporate 
name.— See  Laisij  Act  (2). 

COMMON  INFORMER  —  Offence  under  Public 
Health  Statute,^See  Information. 

COMPANY  —  Call^  —  AHlon  against  person  not 
member  ofconijxtu}/ — Liahility  of  cestui  qui  trust.] 
— A  person  wlio  has  not  become  or  agreed  to 
become  a  member  of  a  company,  cannot  be 
made  liable  for  calla  due  on  sliare^s  held  in 
another  person's  name  in  such  company.  The 
fact  that  shares  are  held  in  trust  for  a  person 
not  a  member  of  the  company  does  not  enable 
the  company  to  pass  over  the  trustee,  and 
fasten  the  liability   of  a  shareholder  directly 


COMPANT— con/tnt^(^ 

upon  such  cestui  que  trust,  although  it  may  be 
unable  to  enforce  the  performance  of  the 
obligations  of  *  shareholder  by  the  traatee. 
Melbourne  and  Binoera  Mining  Stkdicatb 
V.  Brougham 9QI 

2.  Winding-up  —  Voluniarjf  tcMng^t^ 

— Companiea  Slalute  1864,  ss.  75,  124— Pe^ilwii 
for  compulsory  windi7ig-up — Order  far  u:iwUMg^ 
up  under  svpervisio^i — Removal  oj  liqmdoAor-^ 
Grounds  of  remx)val—**  On  due  catuf-  shoim."] 
On  a  petition  for  the  compulsory  wiiuling-op 
of  a  company  under  the  Act,  the  .Court  has 
power  to  make  an  order  for  oontiniunu  under 
the  supervision  of  the  Court  a  voTontaiy 
winding-up  already  commenced.  The  words 
"  on  due  cause  shown,"  in  sec,  124,  do  not  limit 
the  power  of  removal  of  a  liquidator  to  cases 
of-  impropriety  of  conduct  on  the  pari  of  ttie 
liquidator,  but  oover  cases  in  which  in  t<*e 
interest  of  creditors,  shareholders,  or  contribii- 
tories,  it  is  desirable  that  he  should  be  removed 
and  another  appointed  in  his  place,  f.  g»  that  he 
is  a  debtor  to  the  company  or  has  a  claim  against 
it.  He  Mutual  Live  Stock  FisxiicUiL  and 
Agency  Coy. 777 

[See  also  Wimdiko-up  (2).] 

3.  Winding -up— Companies  Statute  I8S4, 

sec.  75,  schd,  VII. ,  r.  4 — Petition  by  corporaJtion— 
Manager's  affidavit.]  The  Court  may  make  aa 
order  for  the  compulsory  winding-np  of  a  com- 
pany under  sec.  75,  upon  the  petition  of  another 
company  registered  under  that  statute,  verified 
by  the  affidavit  of  its  manager.  He  New  Im- 
perial Tin  M.  Coy.         •        -        .        -      f7S 

4.  Winding-up — Companies*  Statute  1S64 

— S.  90-^8eitling  list  of  contribntcries — Notice  <f 
allotment-^Fixindtilent  misreprtsentcUion — //fpti - 
diaiion  of  contract — CondUi09i€i  aceeptattce  of 
shares — Costs,]  Formal  notice  of  allotment  Is 
not  necessary  if  it  be  shown  that  the  applicant 
for  shares  in  a  company  under  the  Act  has  been 
made  aware  that  the  company  has  accepted  hU 
application  for  shares.  A  shareholder  in  a  com- 
pany in  coarse  of  winding-up,  seeking  to  have 
his  name  removed  from  the  list  of  contributories, 
on  the  groond  that  he  was  fraudtilently  induced 
to  take  shares,  must  show  that,  before  tbt  com- 
mencement of  the  winding-up,  he  had  repndiateil 
the  oontraet,  and  taksn  proceedings  to  nave  bia 
name  removed  from  the  register.  The  mere 
repudiation  alone  is  insafficlent.  Where  an 
application  for  shares  in  a  company  is  coo- 
ditional  on  a  certain  event  happening,  the 
applicant  cannot  be  placed  on  the  list  of  con- 
tiibutories  where  that  event  has  not  happened. 
As  to  costs,  the  rule  rictus  victori  should  be 
applied  in  all  cases  unless,  in  any  pfM:tic«lar 
instance,  some  special  re.ison  to  the  contrary 
exists.  J\e  Gamrrinu.s  Lager  Beer  Brewlng 
Coy.  LiiUTKD 446 

COMPAiriBS'  STATUTB  1864— i^.  75,  Schd. 
vii.f  r.  4-^  Winding-up  petition  by  another  com- 
pony — Verify iitg  affidavit.— See  Company  (.3). 

2.    Ss.  75,  124 — Petition  J  or  compulsory 

wtnd'nig-xip — Order  for  continuance  of  voluntary 
wimting-up — Removal  o/  liquidator — I>ue  caustu 
—See  Company  (2). 
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COKPAVIES'  STATVT^— continued. 

a.  s.  90— Witiding-up—Settling  lUt   oj 

mxribtUories,—8ee  Company  (4). 

OWroiTIOH— J?Vrf/?/irteM«.— &€  Landlord  and 

Xkkajit  (2>. 

CAniTIOir  PBECBDBKT.— Sce  Contract  (1). 

CMTSPIBACY— iJwc^arye  of  one  of  two  charged 
-^Refusal  of  jtvrticea  to  proceed.]  Where  two 
persons  are  charged  before  justices  with  con- 
tpring  with  one  another  to  defraud,  if  the  pro- 
secntion  withdraw  the  charge  against  one  for 
the  purpose  of  usin?  his  evidence  against  the 
other,  tbe  justices  have  a  right  to  refuse  to 
reedve  such  evidence  against  the  other,  or  to 
proceed  with-  the  charge.    R.  i\  Alley,  Exp. 

MIT5DELI.  -  -  •  -  -  13 

eSSSTRVCnOV—OfActof  Parliament'^"  Other 
jtenon-^JBytmUnt  generis.]  In  sec.  51  of  *'  The 
PoMengere  Marbora  and  Navigation  Statute 
lSft5"  (No.  255),  the  words  **other  person" 
after  the  word  "pilot"  include  any  person, 
il  r.  FiNLAT,  Exp,  Hopkins  •        -       W 

%  Of  Act  of  Parliament— Penalty —Em- 

ph^ing  miner  helow  ground  more  than  eight  hours 
a' day — Half  hour  for  rejreshment.]  Where 
miners  are  allowed  half-an-hoav  for  refreshment 
during  their  shift,  which  time  is  entirely  at 
thehr  own  disposal,  their  employer  is  not  liable 
to  a  penalty  for  keep\ng  them  eight  hours  and 
a-half  below  ground.  Grakgeb  v.  St.  Mungo 
G.M.'CoY. 6 

3.  Of  Act  of  Parlxameni-^RetrospedUoe.] 

S^adiU:  **  The  Married  Woman's  Property  Act 
1884"  (No.  828),  sec.  U  is  not  retrospective, 
/a  re  Bo  wbr's  Policy     -        -        •        -      210 


4.——  Of  Act  oj  Parliament — JRetrospecHve,] 
A  testatrix  by  her  Will,  made  on  6th  August 
1885,  appointed  A.B.  sole  executor,  and  died  on 
16th  January  1886.  On  the  8th  December  1885, 
the  Act  No.  642  was  passed,  sec.  2  of  which 
provides  that  an  executor,  instead  of  himself 
appljringfor  probate,may  authorise  the  Trustees, 
^ecutors,  and  Agency  dJompany  Limited  to 
apply  for  administration  e.t.a.  unless  the  testator 
fihoold  by  his  Will  have  expressed  his  desire 
otherwise.  A.B.  duly  authorised  the  company 
so  to  apply,  and  the  company  did  so.  Heldy  that 
im  cases.in  which  a  testator  had  an  opportunity, 
siter  the  passing  of  the  Act,  of  altering  his  Will, 
and  did  not  choose  to  do  so,  he  must  be  taken  to 
mean  that  his  Will  should  take  effect  according 
to  the  new  law ;  administration  c,t.a.  granted  to 
the  company,  Semble,  per  Cope,  J. — ^The  Act 
applies  to  all  cases,  whether  the  testator  had  an 
opportunity  of  altering  his  Will  or  not.  Tn  the 
#lffo/BRIDOBR 281 

COBTRkQT— Condition  precedent— Delivery  of 
goods  alongside  ship — Production  of  ship's 
rrceipi,]  Plaintiffs  contracted  to  sell  to  the  de- 
fendants a  certain  quantity  of  wheat,  to  be  de- 
livered alongside  the  ship  on  the  railway  pier, 
payment  to  be  made  on  production  of  ship's 
receipt.  Held,  that  the  production  of  tne 
ship's  receipt  was  a  condition  precedent  to 
the  right  to  recover  the  price,  also  that  pro- 
duction, at  the  trial,  of  the  tally -book  of  the 
Hallway  Department,  containing  a  receipt  for 


COVTBACT—eontinufid. 

this  wheat,  obtained  by  the  department  from 
the  chief  mate  of  the  ship,  for  the  discharge  of 
the  department  as  carrier,  did  not  fulfil  the  con- 
dition.    Tankaed  v.  Gibbs     -        -        -      417 

2. Misrepresentation— CompetiiuUionclause 

—Dejieiency  in  deMvery  of  stocb—NofirescissUm 
of  contract,]  The  defendants  sold  a  station,  repre- 
senting, in  advertisements  and  in  the  particulars 
of  sale,  that  there  were  12,000  cattle  '*  more  or 
less"  on  the  said  station.      The  defendants,  in 
making  such  representations,  had  acted  upon 
the  information  given  to  them  by  the  manager 
of  their  station.      The  pnrohasers  had  seen  the 
letters,  and  had  been  informed  by  C,  who  was 
a  common  partner  in  both  buying  and  selling 
firms,  of  all  the  facts  upon  which  the  defendant 
had  acted.    The  oonditions  of  sale  contained 
the  following  "compensation  clause":— ** The 
purchaser  shall,  on  the  production  of  the  receipt 
for  stock  delivered,  pay  in  cash  to  the  vendors, 
or  receive  from  the  vendors,  at  the  rate  of  2t 
108.   per  head    for    cattle    ....    which# 
on  such  delivery,  shall  be  found  to  be  in  excess 
or  deficiency  of  the  numbers  stated  in  the  par* 
ticulars. "    When  plaintiffs  took  delivery  it  was 
discovered  that  there  were  only  9086  cattle ; 
the  plaintiffs,  however,  continued  in  possession, 
and  did  not  disafiirm  the  contract.     Ihe  plain- 
tiffs sued  the    defendants  (including    C)  for 
fraudulent  misrepresentation,  and  sued  also  for 
a  rebate  on  the  amount  of  purchase-money  at 
the  rate  of  6^.  per  head  in  respect  of  the  de- 
ficiency,   contending    that   the    compensation 
clause  did  not  apply  to  so  large  a  deficiency. 
ffeUl,  tliat  the  compensation  clause  applied  to 
the  full  extent  of  the  deficiency  proved;  and, 
further,   that  the    plaintiffs,   not  having  dis- 
affirmed the  contract,  and  having  taken  the 
benefit  of  it  after  they  became  aware  of  the  ex- 
tent of  the  deficiency,  were  bound  by  such 
compensation  clause  as  to  the  whole  actual  de- 
ficiency.    Also,  that  there  was  no  evidence  of 
misrepresentation  of  an  existing  inaterial  fact 
upon  which  a  jury  could  find  a  verdict  of  fraud, 
or  of  recklessness  equivalent  to  fraud.  M  acB AiK 

V.  Mailbr W* 

COIFVICTIOH— 0/encc  not  stated  in  tprms  of 
statute,  hut  in  form  in  schedule. — See  Customs 
Act. 

A  conviction  need 


2.  Awarding  costs.]    ^ 

not  allege  that  the  person  to  whom  it  awards 
his  costs  **  in  this  behalf  is  the  mformant.    Ah 

Sub  v.  Call 1^8 

COPYRIGHT  ACT  1869—5.  29— Dramatic  pro- 
du4ition— Dramatisation  of  novel  by  two  persons 
—InfringemeiU  of  copyi'ight  —  Establishment  qf 
legal  rights  —  Injunction  —  Comparison  ofttoo 
dramas.  ]  In  cases  of  applications  for  injuncj^ns 
for  infringement  of  copyright,  the  plamtiff  is 
entitled  to  an  injunction  in  aid  of  his  legal 
right,  but  that  legal  right  must  first  be  estab- 
lished with  some  degree  of  certainty.  Any 
number  of  persons  may  dramatise  a  novel 
written  by  another  person,  which  the  author 
hunself  has  not  dramatised,  so  long  as  they  do 
not  copy  a  previous  dramatisation  of  the  novel. 
Where  a  plaintiff  who  has  dramatised  a  novel 
seeks  an  injunction  against  a  defendant  who 
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COPTEIGHT  ACT— cwtinud. 
also  has  dramatiBed  it  nnder  a  simiUr  name, 
h/e  must  bring  both  dramatic  versiona  before 
the  Court,  to  enable  the  Court  to  ascertain 
whether  there  has  been  any  real  infringement. 
Webkks  v.  Williamson        -        •        -        488 

COSPOBATION — Carrying  on  htmnfAS  of  chemist 
and  druggist.^See  Pblarmacy  Act  1876  (^. 

CORPUS — Breaking  in  on  for  infant* »  mainten- 
ance,— Sec  Infant  (2-4). 

COSTS — AgaiMt  fnihlie  hoard  arti»g  in  guwfi- 
judicial  capacity. — See  Pharmactt  Act  (1). 

2.  To  follow  the  event — Oood  eauge  for 

ordering  other icine — Application  at  the  trial — 
JvriHdiction  of  Full  Court  to  hear  applications 
as  to  costs  —  Hules  oj  Supreme  Court,  August 
1884 — 7?.  3.]  In  an  action  for  libel,  a  verdict 
ior  one  farthing  constitutes  "good  cause"  for 
depriving  the  plaintiff  of  his  costs  under  r.  3 
of  **  The  Rules  of  the  Supreme  Courts  August 
1884."  An  appeal  will  lie  to  the  Full  Court  as 
to  whether  there  was  *'  gocd  cause"  for  ordering 
a  Derson  to  be  deprived  of  his  costs  under  that 
rule,  but  the  Full  Court  has  no  original  juris- 
diction to  hear  an  application  as  to  costs.  Upon 
an  application  being  made  at  the  trial  to  de- 
prive a  successful  party  of  costs*  the  judge  has 
power  to  postpone  the  hearinsc  ()f  the  application 
or  to  reserve  his  decision  thereon.  Gan^ion  v. 
Wbitk 689 

5.  — -  Rules  of  Supreme  Courts  August  1884 
— Costs — R.  3 — Coftts  tofollofo  the  event — Costs  of 
previous  abortive  trial.]  In  Rule  3,  the  word 
-•event"  means  the  conclusion  of  the  whole 
matter  or  proceedinff,  commencing  with  the 
writ  of  summons  and  ending  with  final  judg- 
ment, and  the  costs  which  follow  the  event 
include  all  costs  legitimately  incurred  in  the 
entire  action;  that  is  to  say,  the  costs  of  any 
previous  unsuccessful  trial,  as  well  as  costs  of 
the  trial  which  leads  up  to  the  event.  Lucas  v. 
Mayor  of  South  Melbourne       -        -        878 

4. Right  of  successful  party  unless  special 

reason  shottm  to  the  contraiy.See  Company  (4). 

6.  —  Appeal  —  Di^cretiofi  of  judge, — See 
Trustes  (2). 

6.  Higher  scale — Ejectment  tcith    claim 

for  mesne  profits — Rules  of  Supreme  Court, 
August  1884— y<.  6  (a).]  In  an  action  for  the 
recovery  of  land,  together  with  a  claim  of  25/. 
for  mesne  profits,  costs  are  properly  taxed  on 
the  higher  scale.  Rule  8  (a)  applies  only  to 
actions  for  debt  or  damages.  M  GouN  v. 
Smith 414 

7.  -— -  Convicti<m  awarding — F<yrm  of — See 
Conviction  (2). 

COUMSEIi— ^«mJfr  heard  on  Order  nisi  to  pro- 
hibit,— See  Practice  (53). 

2.  Number  heard  on  question  of  law  re- 
served by  judge  of  county  court.— See  Local 
Government  (4). 

COtTKTY  COTJZT— Appeal— See  Appeal  (18-26). 

OOUHTT  COURT  STATUTE  1869,  s.  83— Service 
of  judgment  before  fraud  summons. — See  Fraud 
Summons  (1). 


COUKTY  COURT  STATUTE— con/itn{cc?. 

3.  S,  100 — Jurisdiction  qf  county  coutt 

— Counterclaim  beyond  SM.—J\ulieature  Act 
1883,  «.  ^I'-Transfer  of  proeeedhirfs  from,  the 
county  court  to  the  Supreme  Court.]  AoooBty 
court  has  jurisdiction  to  try  an  actixm  to  repover 
possession  of  land  of  the  value  of  $80/.  ob'd  orlbe 
annual  value  of  46^.,  and  to  entertain  a  connter- 
cUira  seeking  for  specific  perfomMnoe  ^  an 
agreement  for  the  sale  of  the  said  land,  so  far  as 
such  counterclaim  affords  a  defence  to  the  c|aim, 
but  not  to  enforce  the  specific  'perfoniAnoeof 
the  alleged  agreement.  In  such  case,  if  either 
party  desire  to  have  it  transferred  toMOi  .Itie 
county  Gourt  t^  the  Suprerae  Courts  osMdersec 
57  of  '*  The  Judicature  Act  1883»"  it  iie«  wpa 
him  to  apply  to  the  Supreme  Court  Of  a  jnaj^e, 
and  to  show  good  reason  for  such  trans^. 
Bekoh  v.  MARvm SFl 

COySVAJTT— iVb<  tc  aUer  prtmims^^Se^  I^u^^ 
lord  AMD  Tenant  (2). 

2.  — -«-  For   quiet   enjoyment. -^  For  further 
assurance. — See  Volcntary  Conveyance. 

CSIiriirAL  LAW  AVD  PRACnCS  STATUTE 

1864,  s.  8  —  Wounding  with  intent  to  mitrder^ 
Transfer  of  intent  —  Evidence,]  In  a  coimt 
framed  under  sec.  8  charging  t^e  prisoner  with 
wounding  one  R.K.,  with  intent  to  murder  the 
said  R.K.,  the  felonious  intention  against  R.K. 
must  be  proved ;  a  felonious  intention  agunst  a 
third  person  cannot  be  transferred.  Evidence 
that,  two  hours  previously  on  the  same  day,  the 
prisoner  had  come  to  the  same  place,  anid  bad 
fired  two  shetswt  one  F.T.,  with  a  felooiawto- 
tention,  was  held  to  be  admiasibio  as  part  of  ibe 
res  gest(B,  and  ab  explaining  the  «ircl^nstaDces 
connected  with  tlie  commission  of  the  dfii^ce. 
Reg.  V,  Cook 6S0- 

3. S.  78 — Vsing  or  working  sireiy  ttittft.} 

If  a  person,  without  the  consent  of  the  owner  or 
some  other  person  in  possession,  uses  or  iwrfcs 
any  cattle  which  have  strayed  on  to  his  pranisas, 
he  is  guilty  of  ft  nuBdemeanow,  and  may  beoon- 
victedunderaeaTS.  M*LBODff.HANfUffAX  06T 

8.  S.   110 — Felony   and    misdeneanokr 

charged  in  one  indictmeni--Convictum  for/demy 
'  f.-^ee  Felony  ahd  MisDBMSAteouB. 


4.  8.  335 — Charge  of  murder  in  pmtkit 

of  felonious  intent — Verdict  of  manslaughier  by 
means  of  criminal  negtigence.^^ee  Mur]&mik,  ■ 

CRIMINAL  TRIAL^-Order  mat  to  Hate  case.*- 
See  Pbaotiob  (23). 

CRUELTY— i>iMo/tf/fon  of  marriaae — Habitml 
acts  of  violence,— See  Practice  (28). 

CU&TOHS  ACT  1888—^.  206,  2U—Sufieieneyef 
form  of  comfiction  given  in  the  schedule — JProqfcf 
offence  in  terms  qf  the  AH,}  Under  sec  244  a 
conviction  which  follows  the  form  given  in  the 
schedule  of  the  Act  is  good,  although  the  offence 
under  the  particular  section  of  the  Act  Jio  which 
snch  form  is  applicable  is  not  aocarately  set 
forth,  provided  that  the  offence  in  the  terms  of 
such  section  has  been  proved.  Rso.  v.  Musaifovs, 
JCxp.  BoBARDT n% 
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DAMAGES— 5rfacA  qf  contract  for  sale  of  land 
— N'ot  arising  from  inability  of  vendor  to  make 
titU. — See  Vbndob  and  Pukchaser  (1). 

%, Remoteness  —  Nervous    shock.  —  See 

NX&LIGBNCB. 

liAHGEEOUS  PLACE  —  Near  highway.  —  See 
Local  Gov£BNM£^T  (3). 

DSPOSITIOirS — Read  o?«r  to  xcitness  in  prese?ice 
ofjvry. — See  Evidence  (I). 
JiSYASTAYlT—J^oinder  of  claim  fo7\  with  action 
o/deU.—See  Insolvkncy  Statute  (2). 
jnBTKZS^^ChaUfls  of  strangers— Instnanents 
«rf  frawi*.— 5«e  Lai^tdlokd  and  Tenant  (6). 
DIVOECE^^e«  Marriage  and  Matrimonial 
Causes  Statute, 

["DQQ-^Regulations  as  to  bathing  dogs  offj>ier&— 
See  Harbour  Regulations. 
BOG  ACT  1884— /5«.  20,  24—fnjnry  by  dog- 
Action  in  Supreme  CourtSdevter— Practice— 
Judicature  Act  1883,  s.  10,  subs.  \(^— Power  oj 
judge  ta  refer  quebtions  of  law  to  the  Full  Court, 
before  trial  of  issues  of  fact.]  In  an  action  in  the 

7fi«fmne  Conri  to  recov^  damages  in  wpect  of 

'ujuriea  inflicted  by  a  dog,  it  \a  still  necessary 
to  allege  and  prove  scienter.  "  The  Dog  Act 
lS84,"aec.  20,  applies  only  to  proceedings  before 
justiceB  for  a  penalty  or  to  recover  compensation 
lor  the  actual  damage  done.  Where  questions 
of  law  are  raised  upon  the  pleadings,  a  judge 
may,  before  trial  of  the  issues  of  fact,  order 
that  the  questions  of  law  be  referred  to  the  Full 

.  Court.  Lane  v,  Casey  -  -  •  380 
WUCltt— Intention— Headgtuarlersof  travelling 
Midori.— See  Pjbaoticb  (28). 
WTTIBS  05  ESTATES  OF  DECEASED  PEE- 
BOVS— Liability  to.]  The  test  of  liability  of 
any  property  to  probate  duty  in  Victoria  is 
whether  title  is  or  has  to  be  made  there.  Power 

ir.THJBQEEKN fi^ 

J.  Unim  Bank  of  Australia— Liability 

iff  shares  <m  locaJ  regittter  to  probaU  duty  inVic- 
taria,]  Shares  upon  the  local  register  of  the 
tTnion  Bank  of  Australia  Limited  we  liable  to 
probate   duty   in    Victoria.      Power  v.  The 

Queen     -       - ^^ 

8.  Not  included  in  "  testamentary  expen- 
ses.*'—See  Will  (6). 

WSCTJKWT— Death  of  plaintiff  bejore  trial- 
Survival  ofacticm.]  In  an  action  of  ejectment, 
if  the  pluntiff  die  before  trial,  the  action  abates 
mei^y  ;   it  does  not  die.    Smith  v.  McCarthy 

[79 

2.  PaHie^— Mortgagor  and  mortgagee.] 

Mortgagor  in  possession,  and  mortgagee  who  had 
never  been  in  possession,  being  jointly  sued  in 
ejectment,  both  defended .  ^eW,  that  although 
it  was  doubtful  whether  they  were  properly 
joined  as  defendants,  yet  mortgagee  having 
appeared  and  defended,  plaintiff  succeeding  on 
his  title,  was  entitled  to  a  verdict  against  both. 
Kirkham  V.  Carpenter        -       -       -     144 

8.  Claim  for  £25for  mesne  profits— Scale 

(/costs.— Bee  Costs  (6). 


ELECTION  —  Municipal  —  Returning  officer  — 
Expetises  of  election — Fee  as  returning  officer.}— 
A  returning  officer  at  a  municipal  election  is 
not  entitled  to  recover  from  the  municipal 
council  expenses  which  he  has  not  yet  paid. 
Semble — ^A  returning  officer  is  not  entitled  to 
any  fee  for  his  own  services.  Kennedy  v. 
Meredith  Shire 41 

EVIDEECE  —  Admissibility  of  wife's  evidence 
o^jainst  her  husband — Depositions — Admissibi- 
litij  of]  Where  the  evidence  of  a  wife  is 
admissible  against  her  husband,  ex  necessitate 
to  prove  the  fact  of  an  assault  upon  her»  her 
evidence  lA  also  admissible  to  prove  all  facts 
relevant  to  the  case.  Where  a  witness  of 
tender  years  is  unable  to  remember  the  evidence 
given  by  him  at  the  police  court,  it  is  improper 
to  read  his  deposition  to  him  in  the  presence 
of  the  jury,  asking  him  whether  it  is  true. 
But  a  conviction  sufficiently  supported  by  other 
evidence,  will  not,  on  this  ground,  be  set  aside. 
Reg.  V.  Kenny 816 

2.  Suit  for  dissolution  of  marriage  — 

Proof  of  marriage — Evidence  of  petitioner — 
General  reputation  — Proof  of  foreign  leao— 
Evidence  ofconsvl.]  In  an  undefended  suit  for 
dissolution  of  marriage,  the  Court  will  not 
grant  a  decree  if  the  marriage  be  proved  only 
by  the  evidence  of  the  petitioner,  without 
corroboration.  But  evidence  that  the  petitioner 
and  respondent  were  received  in  society  and  by 
members  of  the  respondent's  family  as  husband 
and  wife,  affords  such  corroboration  as  the 
Court  wUl  act  upon.  To  render  a  witness 
competent  to  give  evidence  of  foreign  law,  he 
must  either  be  a  professional  man  of  the 
country  whose  law  is  in  question,  or  must  hold 
some  official  situation  which  reouires  a  know- 
ledge of  its  law.  The  Court  will  not  act  upon 
the  evidence  of  a  forei^  consul,  as  to  the  law 
of  his  coimtry,  unless  it  is  proved  that  he  is 
required  by  the  power  appomting  him  to  be 
versed  in  the  law  of  the  country,  and  that  there 
are  no  professional  lawyers  in  hia  country. 
Goldenstedt  v.  Golden stedt     -        -        881 

3.  Und^ended  suit  for   dissolution    of 

marriage — Uncorroborated  evidence  q/  petitioner 
as  to  cruelty — Admission  of  further  evidence  on 
appeal  to  Full  Court.— See  Practice  (28). 

4.  Adducing  further  evidence  on  appeal. 

—See  Appeal  (8,  9). 

5.  Commission    to    examine    witnesses 

abroad. — See  Praotics  (3). 
EXECUTION— ft.  fa.— Sheriff's  offieer^s  duty] 
The  business  of  a  person  charged  with  the 
execution  of  a  judgment  for  a  debt,  under  the 
"Insolvency  Statute  1871,"  ia  to  obtain  payment 
thereof,  and  he  is  not  bound  to  endeavour  to  sell 
mortgaged  property  when  pointed  out  by  the 
debtor,  even  if  he  is  told  that  it  is  more  than 
sufficient  to  satisfy  the  judgment.  Re  Doug- 
las  W5 

2.  Of  Will.— See  Probate  (1-3). 

BXBCUTOE— iiccordtn^  to  the  tenor— Duties  as 
to  part  only  of  property.]  Where  the  duties  of  an 
executor  relate  to  a  part  only  of  a  testator's 
property,  the  Court  will  not  grant   probate 
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BXSCnT0&--€OiKlmiA2. 

acoordJDg   to   the   tenor.        In   the    WUl  ^f 

Kbllt     •- W9 

2.  Axqioirdmfnl  of. — Set  Peobatk  (4,  5). 

8.  —  Action  for  debt — Jaiuder  of  ckUm/or 
devaaiavU.-^S^e  Insolvency  Statutb  (2). 

4.  — —  OommisBion, — See  PAAcncs  (87,  38). 

FXL0H7  JUSTD  MISDEKSAVOUS.— On«  indicia 
ment—Ccnviction  for  felony  only — CrimincU  Law 
and  Practice  Statute,  1864,  «.  110.]  \Yhei-c  a 
priaoDfir  ia  charged,  under  sec.  110,  with  an 
oi&nce  consisting  of  a  felony  and  a  roisdemean* 
our,  the  jury  nuy  convict  him  of  the  felony, 
though  they  acquit  him  of  the  misdemeanour. 
B^  t;.  Stswabt  and  6uluvan         •        -      M7 

KKQtTSB,Y—Forge.d  transfer  ^  counterfeit  scrip 
ofeharts  in  mining  company.]  A  forged  transfer 
upon  sham  scrip  of  shares  in  a  mining  company 
is  within  sec.  210  of  "  The  CrimincU  Law  and 
and  Practice  Statute  \8G4."   R.  v.  Robkbts    13$ 

FKAUDB,  STATUTE  01—InstrumenU  and  Se- 
curitiea  Statute  1864,  s.  107— Sate  qf  a  right  to 
depasture  sheep — Practice — Amendment  ofjilead- 
ings*\  A  verbal  agreement  for  the  purobase  of 
the  right  to  depasture  sheep  upon  land  held 
under  a  pastoral  license  under  see.  47  of  **  The 
Land  Ad  1869,"  is  a  contract  for  the  sale  of  an 
interest  in  or  concerning  land,  within  the  mean- 
ing of  sec.  107  of  ^*The  Instruments  and  Seeurities 
Statute  1864, "  and  must  be  in  writing.  Leave  to 
amend  pleadings  wili  be  granted  at  any  stase  of 
the  proceedings,  where  no  injustioe  will  be  done 
thereby  to  the  other  side.    Bbomcll  v.  ReBBBT- 

SON 660 

FSAtTB  StTMMOKS— Cottnfj/  court  Judgment — 
County  Court  Statute  1869,  s.  S3— Service  of 
judgment  or  copy  —  Notice  —  h-regularify  — 
Waiver.]  A  judgment  recovered  in  an  action 
in  the  countv  court,  or  a  copy  thereof,  must  be 
served  on  the  defendant  before  the  service  on 
him  of  a  fraud  summons  imder  sec.  83,  calling 
on  him  to  appear  and  be  examined.  It  is  not 
sufficient  that  the  judgment  debtor  was  aware 
or  had  notice  of  the  judgment  against  him.  In 
such  proceedings  an  omission  to  serve  such 
judgment  or  copy  thereof  cannot  be  waived. 
B.  V.  CASBT,  JUxp.  HUTCHIKSOK        •  -       fiM 

3.  Order  Jor  imprisonment  in  default  qf 

payment,  without  award  of  coats  of  summons — 
Objection  on  ground  of  absence  of  evidence — 
Appeal.]  An  order  of  justices  against  a  debtor 
upon  a  fraud  summons  is  not  necessarily  bad 
for  want  of  an  award  of  costs  of  summons  and 
examination.  An  objection  on  the  ground  that 
there  was  no  evidence  to  sustain  the  order  of 
the  justices  is  a  subject  for  appeal  to  a  county 
court  under  Act  No.  284,  sec.  6,  and  not  for  an 
Order  nisi  to  prohibit.      R.  v.  Fjbtheeston,  Exp. 

Robbbts- 159 

FlUEVDLY  SOCIETIES— /?«20  making  goiern- 
ing  bod/y  final  court  of  appeal — DetermituUion 
upon  validity  of  its  own  acts — Friendly  Societies* 
Act  1877,  s,  13 — Order  upon  l>ranch  of  society 
to  ittcrtaae  rates  of  contribution  in  mode  al 
veuritsnee  u)ith  rules.]  A  rule  giving  to  the 
governing  And  coAtroUing  body  ol  a  friendly 


FRIXVBLT  BOCaraS^'-cmUimud. 
society  the  poeitlon  of  supreme  court  of  appesl 
for  the  society,  empowering  it  to  hear  said  de- 
termine all  complaints  and  matters  brought 
before  it,  and  making  its  detemunatifiii  final 
and  binding,  does  not.  make  each  govemtng 
body  judge  in  its  own  cause,  to  determlaethe 
validity  of  its  own  acts,  where  the  trustees  of  a 
branch  of  the  society  dispute  the  validity  of  an 
order  made  upon  them  by  such  governing  body. 
Where  the  Government  Statist  has,  under  sec 
13,  made  his  report  upon  a  valuation  of  the 
funds  of  a  friendly  society,  recommending  an 
increase  in  the  rates  of  oontritetiaiL  tft  She 
sick  and  funeral  (and  of  thesocieiy«  thecentrsl 
goreming  body  of  such  society  caMiot,  by  its 
order,  compel  a  branch  of  theeociefcy  toiauessn 
its  rates  of  contributioa  inamaancr  at^ariiiiee 
with  the  rules  of  the  society,  notwitfastsndiflga 
rule  to  the  e^ct  that  the  rates  of  9Diitii):^|^tie^ 
shouM  be  modified  as  might  be  founa necessary' 
on  the  report  of  the  Government  Statist 
Chketham  v.  Elliott     -       -        -       -     870 

QAMt—EucJire,See  Licensing  Act  (2). . 

Qin^By  impUeatio^^In  eodieiLSee  Witt. 
(3). 

HAEBOU&  JLSQmJkTJQV'^Bathinftdcgs  ^€hti 
in  parL  ]  A  rule  or  regulation  made  vmder  ase. 
40  of  the  AiCt  No.  255,  prohibiting  batiiiig  ef 
dogs  from  any  public  wnarf  or  jetty,  or  srom 
any  part  of  the  lopeshcore  within  IQO  yari%  is 
divisible,  and  so  may  be  good  as  to  part  and  had 
as  to  part.    R.  v^  Fin  lay,  Bkp.  Hotkuts       4i 

EEALTH—^ee  Public  Health. 

BlQiEWLt^-See  Local  Goyb&hhsht  (8,  4). 

IVSB&IATB  EST&EAT— ^(fe  CffABmr. 

XSl^ASX— Fund  for  mfunienaasee  rasped  bypMc 
subscription  for  pernoMent  eripple^—IHspml 
of  fund  on  their  cUt€uning  majority. — See  TMV9i» 

3. MahUenamce^Bnaklng  H,  &m  t^/tp^ 

--InveslmentSduealian.  ]  Where  the  bamd  t» 
which  three  infants  were  entitled  wsa  abost 
6002.,  the  Court  ordered  that  so  mneh  of  te 
corpus  of  the  share  of  each  infant  should  he 
broken  in  on,  as,  together  with  the  income  of 
his  share,  would  make  a  sum  of  20?.  per  annum 
for  his  muntenance.  and  at  the  same  time  pro- 
vided for  the  iuvestment  of  the  fund.  V\  nere 
the  fund  to  which  an  infant  is  entitled  is  small, 
the  Court  will  not  break  in  on  the  corjyus  to 
provide  for  his  e<lucation,  as  gratuitous  educa- 
tion is  provided  by  the  State.     In  re  DwYkR 

[431 

3,  Maxnttnance — Breaking  in  we  cwrpus.] 

Where  a  widow  administratrix  had  continued 
to  Uve  with  her  children  on  land  of  her  intai- 
tate  husbuid.  and  had  filed  no  aoeounts»  the 
Court  refused  to  sanction  her  encroaching  on 
the  corpus  of  the  children's  shares  of  the  estate 
for  their  mainteoaace.  In  re  Gahjljl's  Estats 

4.  ^ —  Maintenance — Btsakiuiff  iuoneorpms.] 
Where  the  property  to  which  infants  are  aititfed  * 
is  very  smiJl,  the  Court  wili  make  fta.  oider  ts 
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l>seak  in  on  the  corpus  from  time  to  tiuM  lor 
their  maintenanoe  and  eduoation.    In  re  Whiis 

[219 
6.  —  Miunienance — lAgauay  hy  parefiU  pay- 
able an  coming  of  offe-^AUoujonce  oj  interest, — 
Sec  Win.  (2). 

6.  Ward  of  Court— AppreiUice,]     The 

Oourt  granted  leave  to  an  infant  ward  of  Court 
'to  become  an  apprentice,  though  none  of  hU 
money  was  wanted  for  the  purpose  of  the  ap- 
prenticeship.    LlVESLEY  v.  LdVEiSLEY     -         221 

IVFOSMATIOV— <^mmontn/bfm<rr.l  Where  an 
-ofSsiica  has  be«B  committed  under  sec.  61  of 
*'  The  PuUic  Health  Amendment  Statute  1889" 
any  penon  may  lay  an  information,  and  will  be 
entitled   to   half   the   penalty.      Coaklst   v. 

VlOKKKT 152 

TStSirSCTlOV— Pending  appeal]  The  Court  of 
Appeal  may  grant  an  injunction  to  restraii^  the 

detendants  in  an  action  from  selling  or  mort- 
gaging land  the  subject  of  the  action,  pending 

.an  appeal  to  the  Full  Court.  Rismondo  t;. 
RiSMONDO 101 

a. **  Trane/er  o/  Land  Statute,'*  8,  1 17— 

Z^ismissal  of  action  in  support  of  caveat — Appeal 
— Injunction  against  deeding  or  registering  a 
^deaUng^  pending  the  detevrkinkUfm  of  appeot,] 
Where  a  eaiMai  had  been  lodged  aeainst  the 
regiatratkNi  of  a  transfer,  and  an  action  in  sup- 
port of  it  had  been  dnonissed,  but  an  appeal  had 
been  lodged  in  the  Full  Court  from  such  dis- 
miaaal,  the  Registrar  prooeeded  to  complete  the 
registration  of  the  transfer,  notwithstanding  the 
appeal.  The  Court,  on  motion  by  the  caveator, 
restrained  the  Registrar  from  registering  any 
transfer  or  dealing  by  the  transferree8»  ai^  res- 
trained the  transferrees  from  dealing  pending 
the  determination  of  the  appeal^  on  seanrity 
being  given  to  indemnify  tnem  against  any 
damase  arising  from  such  restraint,  In  case  the 
appeal  should  be  dismissed.    Rismondo  v.  Ris- 

MOMDO 1 

IHflOLVSVCT  STATUTE  1871— ^^A  12,  129-- 
Appeal — Time  cuid  notice  of  appeals-Security  for 
-cegts—NoH'CompUance  with  s*  IQ9  as  to  a^scept- 
ance  of  composition. — See  Practice  (33). 

2.  Ss,  35,  75,  7S—SequeAlration  of  in- 

testates  estate  hy  defendant  admimstralrix 
perAing  action  for  debt  provable  in  insolvency — 
J'oinder  of  claim  against  administratrix  for 
devastavit — Practice — Raising  bffore  Court  ohjec* 
tions  already  deadt  with  in  Chambers.]  In  an 
action  against  an  administratrix  for  a  debt  of  a 
kind  provable  in  insolvency,  if  the  intestate's 
estate  be  sei^uestrated  while  the  action  is  pend- 
ing, the  action  is  permanently  stayed  by  the 
firet  x>art  of  sec.  75,  and  it  is  wrong  to  proceed 
to  have  the  trustee  of  the  estate  ma4e  a  defend- 
ant under  the  latter  part  of  that  section;  any 
judgment  obtained  will  be  a  nullity.  Sec.  78 
does  not  apply.  Quoire,  whether  a  claim  for  a 
devastavit  could  be  joined  in  such  action.  If  it 
could,  a  judgment  upon  it  based  upon  a 
judgment  on  the  principal  claim,  obtained  as 
above,  would  fall  with  such  judgment.  Objee- 
tioiHi  dealt  with  in  Chambers  may  be  again 
raised  before  the  Oourt  -  M  'Aulby  v.  Bsattt  688 


IKSOLVSVCT  8TATUTE^eofUtn«e<f. 

a.  __  s.  87  {i)—Act  qf  insolvency^Deed  qf 
assignment— Preferential  claims— Trustee  to  pay 
preferential  claims  **so  far  as  he  shall  deem 
proper.  **]  A  deed  of  assignment  for  the  benefit 
of  creditors,  which  provides  that  the  trustee 
thereof  shall  "pay  and  discharge  in  full,  so  far 
as  he  or  they  shall  deem  proper,"  all  such  daims 
as  would  have  been  preferential  claims  if  the 
estate  of  the  assignor  had  been  sequestrated — 
empowers  the  trustee  to  pay  certain  preferential 
claims  in  full,  others  not  at  all,  at  his  discretion, 
and  is  not,  therefore,  for  the  benefit  of  creditors 
generally,  so  as  to  be  an  act  of  insolvency. 
Qucere,  whether,  as  to  a  deed  of  assignment 
to  trustees  for  creditors  where  there  are  no 
proceedings  in  insolvency  under  the  Act,  any 
claim  can  be  preferential.    He  Thonemak    001 

4.  S.  37 — Petitioning    creditors   debt — 

Uhsatiiified  judgment  not  to  be  impeached  by  res- 
pondent— Set-off  of  debt  due  by  petitioning  creditor 
— No  fresh  debt  to  be  set  up  at  hearing. — See 
Peactice  (29). 

5.  S.  37 — VaXu^tton  of  security. — See 

pRAcncK  (32). 

6.  Ss.  60,  6^^Liahili6y  of  trustee  per* 

sonally,  •»  defamlt  of  assets^  for  rent,  where  he 
entered  on  itisolvent's  premiiees  for  the  pnsrpose  of 
tailing  and  selling  the  goods.]  A  trustee  of  the 
estate  of  an  insolvent  tenant  is  liable  to  the 
landlord  for  the  rent  of  the  premises  from  the 
time  ol  sequestration  to  the  time  of  disclaimer. 
Where  he  has  entered  upon  the  premises  to 
make  an  inventory  of  the  goods  of  the  insolvent, 
and  has  kept  the  goods  there  for  some  time  be- 
fore selling  them,  he  is,  in  the  absence  of  suf- 
ficient assets  in  the  insolvent's  estate,  perso- 
nally liable  for  the  rent  until  he  gives  up  pos- 
session to  the  landlord.      B&asheb  v.  Davey 

[843 

7.  S.  10-^  Marriage  settlement  —  AJter- 

acquired  property — ** Before  and  in  consideration 
of  marriaoe"-'  VoiwUary  settlement-CovenaiUfor 
future  settlement  of  prof*erty.]  The  exception  in 
sec.  70  of  a  settlement  made  within  two  years  of 
insolvency  **  before  and  in  consideration  of 
marriage"  applies  only  to  a  settlement  of  pro- 
perty of  whicn  a  settlor  is  then  possessed  or  of 
some  estate  or  interest  of  a  settlor  present  or 
future  vested  or  contingent  in  property  then 
existing,  and  does  not  apply  to  a  settlement  by 
anticipation  of  property  which  may  or  may  not 
come  into  existence  at  some  future  time.  In  an 
ante-nuptial  settlement  of  certain  specified 
household  furniture,  &c.,  upon  certain  premises, 
with  a  covenant  by  the  settlor  (the  husband)  in 
consideration  of  the  marriage  that  if  at  any  time 
thereafter,  while  any  chattels  should  remain 
subject  to  the  settlement,  any  chattels  belong- 
ing to  the  settlor  of  a  kind  similar  to  those  in- 
tended to  be  thereby  assigned,  should  be 
brought  upon  such  premises  and  be  used  therein, 
then  so  often  as  the  same  should  happen,  the 
chattels  so  brought  in  should  be  deemed  to  be 
vested  in,  and  should  thereupon  become  the 
property  of  the  trustee  upon  the  same  trusts  as 
were  declared  concerning  the  chattels  thereby 
assigned:-— the  effect  of  such  covenant  is  that 
upon  such  chattels  afterwards  being  brought 
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nrSOLYSHCT  STATUTE-  -couUnued. 
upon  such  premises,  the  legal  property  in  them 
passes  directly  to  the  trustee  witliout  any  fur- 
ther act  being  necessary;  but  they  do  not  be- 
come property  settled  by  a  settlement  made 
before  and  in  consideration  of  marriage,  within 
the  exemption  iu  sec.  70;  such  chattels  are  in 
effect  voluntardy  settled,  and  the  settlement,  as 
to  so  many  of  tiicin  as  were  brought  within  its 
operation  within  two  years  l>efore  the  insol- 
vency of  the  settlor,  may  be  set  aside  without 
any  proof  of  fraud  iu  tlie  settlor.  Fiunklyn  r. 
DAf<BY 863 

8.  .S*.   \ti^—Conffithnti  a*  to  f^rfifirate — 

Paymnit  of  7s.  in  thf  £ — **  OtU  of  the.  inAolrtni 
eMatf  " — Sch^dultfl  creditors  not  proring — Cre- 
iUtors  not  in  schtdnlr  pi'ovhig.]  In  order  to 
obtain  a  certificate  of  disoliarge,  an  insol- 
vent must  show  til  at  his  estate  has  paid 
or  will  pay  a  dividend  of  not  less  than 
7».  in  the  £  to  all  creditors  who  have 
proved,  whether  included  .in  the  insolvent's 
8che<lule  or  not — and  {dixttentiente  Kbrfkrd,  J.) 
to  all  creditors  in  the  schedule  who  have  not 
proved — or  he  mast  obtain  a  dispensation  from 
this  rec{uirement  under  sec.  136.  The  fact  that 
the  cr<*ditors  have  been  paid  the  requisite 
dividend  is  not  suHicient,  unless  it  ii  shown  that 
they  hare  been  paid  out  of  the  insolvent's 
estate.     Jie  Flkmino       .        -        -        -      719 

9.  8.   136 — Application  for  certificate — 

DinpenHtiKj  inth  7<.  dividend — Satisjactiwi  of  the 
Coii7't.\  Before  an  insolvent  can  obtain  an  order 
of  the  court  under  sec  136,  dispensing  with  the 
condition  of  payment  of  a  dividend  of  7«.  in  the 
£,  he  must  show  to  the  s&tisfaction  of  the  court 
that  the  failure  to  pay  the  dividend  arose  from 
drcumstances  for  which  he  is  not  "in  the 
opinion  of  the  court"  properly  and  iustly 
responsible.  If  he  allege  that  a  particular  pro* 
perty  which  he  vslued  in  his  schedule  ba  assets, 
more  than  sufficient  to  pay  the  requisite  dividend, 
has  since  become  valueless,  he  must  prove  to  the 
court's  satisfaction  how  that  is  9o.    Jie  WxivroN 

[716 

10.  S.\3S—Imolver,f»certi/icatc—FrivO' 

1ou8  and  vexatious  defences.]  Where  in  addition 
to  not  keeping  reasonable  accounts  and  entries 
of  his  receipts  and  payments,  an  insolvent,  by  fri- 
volous and  inequitable  defences,  had  pat  his 
creditors  to  vexatious  and  unjustifiable  expense, 
the  Court  of  Insolvency  refused  him  a  certificate 
of  discharge.  On  appeal  to  the  Fall  Court,  Hfld, 
that  the  offence  M'ould  not  sufficiently  be 
punished  by  suspension  of  the  certificate  fof  two 
years,  the  utmost  limit  of  suspension  the  Act 
allowe<l  ;  and  decision  affirmed.  In  re 
M'Nally 864 

11  S.  138 — Xo(  keeping  accounts.]    If  an 

insolvent  has  been  engaged  in  business,  and  it  is 
shown  that  ho  was  indebted  at  a  particular 
time,  the  inquiry  as  to  whether  he  has  kept 
reasonable  accounts  and  entries  of  his  receipts 
and  payments  may  at  all  events  go  back  to  that 
time.  The  gravity  of  the  otience  and  the 
punishment  therefor  must  be  determined  by  tlie 
circumstances  of  each  case.  The  mere  fact  that 
the  insolvent's  creditors  were  not  injuriously 
Affeeted  by  the  non-keeping  of  accounts  does  not 


IVSOLVEHCT  HTkVStE^imHMued. 
make  it  leas  an  oSexux,  but  should  merely  leseeo 
the  amount  of  the  punishment.    In  rt  M'Nauy 

[2M 
mT&iniEVTS  AVD  8ICUBITIS8  BTATITTE 
1864—5.  lOTt— Interest  in  land—Fa^oral  licenm 
—See  Fbauds,  Statute  of. 

JUDGMWrT— OrJ<jr  /or  leave  to  sign-^Sre 
Pkaiticb  (10). 

JUDICATXrBB  ACT  1888— ST.  IQ  (x>— Power  of 
judge  to  refer  fpiet/Uana  of  law  to  FuU  Ooftri  before 
trial  oj  issues  of  fact. — See  Doo  Act. 

2.  8.  71— Appeal  as  to  cosU,Se«  Af- 

PKAL  (12),  Trade  Mabk,  Tbustek  (2). 

8.   &  57—Tran»/er  of  prooetdingt  from 

county  court. — See  Countt  Coubt  Sxatvts  (2). 

JUEHS  STATUTE  1878— S.  86— Drwifcwwfs 
of  J urj/man— Proceeding  with  trial  with  eleten 
jurors.]  Di'unkenness  may  be  of  such  a  degree 
as  to  be  an  "  illness"  within  sec.  86,  warranting 
a  judge  in  causing  a  juror  suffering  under  it  to 
be  removed  from  the  jury-box  aftertfae  trial  has 
begim,  and  io  proceeding  to  try  the  prisoner 
with  eleven  jurors.     Reg.  r.  Allkn       -     Ml 

JUBISDICTIOir— 0/  Court  of  Insolsene^  to  set 
tuide  its  owik  order* — See  F&acticj£  (33). 

JUSTICES  OF  THE  PSAC£— ilcl  No,  267.  <• 
150 — Application  to  diseenting  justices  to  9tate 
case.-^ee  FuBU€  Health  (5). 

8.  — —  Act  No.  665,  s.  13 — C&uH  more  eas^ 
of  accesn.—See  Petty  Session^s. 

3.  Act  No.  850—5.  2  —Jurlsdidion-' 

Lttnifalion—Part  payment  within  six  yewt,Set 
LlMZTATI0^4  (2), 

LAID  JiCT—Act  No.  360,  s.  A7— Pastoral 
liceme — Intaest  in  land, — 5'w Frauds, StaTuw 
or. 

a.  Land  Act^  No.  812,  «.    100— Action 

against  managere  of  comffwn— Corporate  nam(.] 
Managers  of  a  oommon  must  be  aned  in  their 
corporate  name  for  any  act  done  by  them  as 
snon  managers.    Moork  v.  Wass    •        -     900 

LAVDLOBD  AVD  T^Vkm—TewsBcy/or  n  fear 
eU  a  tveeUy  rent — Aceepkunoe  of  rent  ai  same  raU 
subeequently^Tenaney  for  six  manlhe  at  uxsMy 
rent — Appeal  from  County  Court — Admim*' 
treUion  of  Justice  Act  1885,  a,  8 — Application  to 
the  Supreme  Court-^Orowuie  oJ  appeal— Pouser 
<o/  Full  Court  to  award  damages  upon  appeoL] 
If,  after  the  expiration  of  a  tenancy  for  a  yesr 
certain  at  a  weekly  rent,  the  tenant  is  allowed 
to  remain  in  possession,  still  paying  the  sane 
rent,  the  presumption  is  that  the  eoailaaibg 
tenancy  is  a  yearly  one. — Semble,  that  where  the 
tenant  holds  over  after  the  expiration  of  a  term 
for  six  months  certain  under  the  same  circum- 
stances  the  tenancv  is  presumed  to  be  a  yearly 
one.— In  sec  8  of  Act  No.  844  *'Snpreine 
Court "  means  the  FuU  Court,  and  all  applica- 
tions for  an  Order  nisi  under  that  section  must 
be  made  to  the  FuU  Court  if  it  be  aitting ;  if  it 
be  not  sitting,  a  Judge  in  Chambers  may  grant 
it.  The  FuU  Court  has  power  under  sec  8  of 
Aot  Ko.  844,  and  see.  120  of  Act  Ko.  845,  to  avard 
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IiAVDLORB  Aim  T'BSAST'-fontinned, 
damages  tipon  «n  appeal  from  the  County  Court 
The  grounds  of  appeal,  under  sec.  8  of  Act  No. 
'  644,  need  not  be  set  out.     Box  v.  Attfield  674 
[Bmt  K&ADKDSwrRATOSL  on  thfe  pciBt.  ] 

a,  AgreemtnJt  —  Covenant  —  Condition  — 

Caixncait  not  to  alter  premises— '*  FvlJUling  a 
condition" — Breach — Receipt  of  rent  after  breach 
—  Waiver.  ]  One  of  the  clauses  of  a  memorandum 
of  agreement  between  landlord  and  tenant  was 
in  these  terms :— * '  And  the  tenant  hereby  agrees 
not  to    .....    .     make  or  suffer  to  be 

made  any  alterati<m  to  the  premises  or  any  part 
thereof  without  the  consent  in  writing  of  the 
landlord ;"  and  the  proviso  for  re-entry  em- 
po^wered  the  landlord  to  put  an  end  to  the 
tenanoy  **  if  the  tenant  do  not  fulfil  all  the  con- 
ditions  of  the  agreement."  Held^  that  the 
undertaking  not  to  make  alterations  was  a  con- 
ditioii  of  the  agreement.  JTeld  also,  that  tlie 
word  *  *  fultil "  was  equivalent  to  *  *  perform,  '*  but 
that  both  meant  **give  full  effect  to  or  comply 
entirety  with,"  and  that  both  adding  a  room  to 
the  building  and  m/ibkingadoorintheold  building 
waa  a  breach  of  the  covenant  not  to  make 
;  alterations ;  but  that  the  right  of  forfeiture  had 
been  waived  by  the  receipt  of  rent  after  the 
huidlord  had  known  of  some  alteral^ons  to  the 
premises,  though  he  was  ignorant  of  the  extent 
ofth9m.    M*Qous  v»  SviTH    -        •        -      944 

8.  Lease — Option  to  purchase  ^*  within  one 

month."]  Where  a  lease  gave  the  lessee  "the 
optk>n  to  purohase  the  same  at  the  expiration  of 
the  lease  for  the  sum  of  .  «  ,  .  the  said 
purchase  to  be  made  within  one  month  of  the 
expiration  of  the  said  lease  :*' — Held,  that  the 
lessee  had  a  right  to  purchase  if  he  declared  his 
option  within  one  month  after  the  lease  had 
expired.    Ferguson  v,  Uptok     •        -        213 

4.  Appeal  from  direction  for  issue  of 

warrant  of  possession.]  The  issue  of  a  warrant 
by  justices  directing  a  constable  to  enter  upon 
premises  over- held  by  a  tenant,  and  to  give 
possession  to  the  landlord,  is  not  a  subject  of 
appeal  to  the  Supreme  Court.  The  tenant,  if 
aggrieved,  must  follow  the  course  presorifaed  in 
ilec.  97  of  *<  The  JAtndlord  and  Tenant  Statute 
1864."    Attfield  w.  Box        ...       7 

5.  Distress — Chattels  o/Btranger-^InetrU' 

fnents  of  irajdt.'\  In  case  of  a  distress  for  rent, 
the  exemption  of  instruments  of  trade  applies 
to  the  chattels  of  a  stranger  only  so  far  as  such 
chattels  are  instruments  of  the  same  trade  as 
that  of  the  tenant.      WsBTREm  v.  Chsel    46 

6.  Insolvent  tenant — Personal  liability  of 

trustee  for  rent— See  Insolvency  Statute  (6). 

LAXl^'-Oift  to  children  as  a  otoM-^et  Will  (4). 

I£A8S — Covenant  for  quiet  enjoyment — JReserva- 
tion  by  lessor  cf  right  to  quarry— Covenant  for 
compensation  for  damages — Liability  of  lessor 
for  negligence  —  Practice  —  Administration  of 
Justice  Actf  s.  S— Objections  taken  '*at  the  trial" 
—One  counsel  heard  on  appeal.]  In  a  lease 
.  whereby  the  lessor  covenant  to  give  the  lessee 
quiet  enjoyment  for  a  term  of  years,  and 
reserves  to  himself  the  right  to  quarry  upon  the 
land,  and  further  dovenants  that  compensalion 
shaH  t>e  given  to  the  lessee  for  any  damage 


LEASE — continued. 

occasioned  by  the  exercise  of  that  right,  the 
lessor  is  bound  to  carry  on  his  quarrying  with 
reasonable  care ;  apart  from  the  provision  for 
compensation  in  the  lease  he  is  liable  for  any 
loss  or  injury  sustained  by  the  lessee  by 
reason  of  the  absence  of  such  reasonable 
care.  Under  sec.  8  of  **  The  Administration  of 
Justice  Act  1885,"  all  questions  of  law  intended 
to  be  raised  on  appeal  must  be  taken  **  during 
the  trial,"  and  cannot  be  taken  after  the  verdict 
has  been  given.  In  appeals  under  sec.  8,  the 
same  practice  prevails  at  the  hearing  thereof  as 
existed  in  appeals  under  sec.  120  of  the  **  County 
Court  Statute  1869 ;"  one  counsel  only  will  be 
heard  on  each  side.    Coubtis  v.  Hall  -      eSO- 

LEGACY — A  batement—OenercU  devise  —  JEbseeu* 
tor*s  legacy— Priority.^See  LiPB  AssuRAKCHi  (2)^ 

LETTEB — Prohibition  of  delivery  in  another 
colony.— See  Post  Office. 
JiLBXL-^Nempaper  report  of  proceedings  aZ 
pvMic  meeUivg.]  A  newspaper  report  of  the 
proceedingsat  a  public  meeting  is  not  pri  vilegecU 
Therefore  if  a  newspaper  report  calumnious  or 
injurious  statements  of  fact  made  at  such  meet- 
ing, or  comment  upon  them,  the  publisher  will 
be  liable  in  an  action  fur  libel,  unless  he  can 
prove,  amongist  other  things,  the  truth  of  such 
statements.    Gannon  r.  White        -        ■      29- 

2.  Statement  in  Parliament — Assumption 

of  truth  ofJ\  Semble  :  If  a  man  assumes  that 
anything  said  in  Parliament  is  true,  and  on  that 
assumption  defames  bis  neighbour,  not  by  a  re- 
port  of  what  was  said— for  that  is  privileged — 
but  by  comments  of  his  own  upon  it,  he  does  so 
at  his  own  risk.      BiutWNjc  v.  M'Kimlet      240 

3.  Statement  in  Parliament  by  a  Minister 

of  the  Growth— Fair  comment.]  A  statement 
made  in  Parliament  with  regard  to  the  in- 
capacity of  a  civil  servant  by  a  Minister  of  the 
Crown,  in  answer  to  a  question  put  to  him  by  a 
member  of  the  House,  left  it  open  to  doubt 
whether  the  incapacity  was  mental  or  pkysioal 
or  due  to  any  causes  for  which  the  civil  servant 
oQuld  be  held  blameworthy  ;  but  a  statement  in 
a  newspaper  referring  to  the  proceedings  in 
Parliament  held  him  up  to  ridicule  as  a  person 
unfitted  for  any  employment  whatever.  HeUd^ 
that  that  was  not  fair  comment  on  a  person 
whose  only  fault  was  that  he  suffered  from  de- 
fective eyesight ;  and  quaere,  whether  it  would 
be  fair  comment  in  any  case.  Bkowne  v. 
M'KlNLEY 240 

4.  Beiirf  in    truth   of— Mitigation   qf 

damages,]  Semble  :  Evidence  that  a  defendant 
had  good  reaflon  to  believe  a  libel  whioh  he  has 
repeated  may  be  received  in  mitigation  of 
damages.    Browne  v.  M'Kinljkt   -  340 

5.  Facts  commented  upon  must  be  proved 

to  exist.]  Upon  the  trial  of  an  action  for  Iibel» 
unices  the  existence  of  the  alleged  facts  com- 
mented upon  be  admitted,  they  must  be  nroved, 
and  in  the  absence  of  proof  the  plaintin  Is  en- 
titled to  a  direction.  BkOWNEV.  M'KlNLBY      86 

IICEVSIirG  ACT  1886--iSr8.  (M),  134,  141— 
Jurisdiction  of  justices  to  hear  caau  involving 
forfeiiure  0/  liqwtr.]  Justices  hare  jariidic- 
tion  to  hear  and  detennine  an  infonnatian  laid 
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LICElfSIVO  ACT— contuinecl. 
under  sec.   134,   although  the  charge  therein 
made  involves  the  forfeiture  of  the  liquor.     R. 
V,  F&AS£B,  Exp»  Mayberry    -        •        -      6d9 

2    S,  86—"  Unlawfal  fjame^—Enchre— 

Practice  in  appeals  from  jimtices—liiglu  to 
begin,]  The  game  of  euchre  played  for  drinks 
on  licensed  premises  is  an  unlawful  game 
within  the  meaning  of  sec.  88.  In  a  special 
case  stated  by  justices,  the  party  who  appears  to 
support  the  proceedings  in  the  court  below,  be- 
gins.    MoNTFORD  V.  Christian       -        -      893 

3.  S.  107. — Hours  during  which  Hvt  sale 

or  disposal  qfliguor  to  the  public  is  prohibited-^ 
Not  having  "doors  shut  and  locked''  on  Sunday 
in  the  day  time. 1  Under  sec.  107,  the  hours  dur- 
ing which  the  sale  or  disposal  to  the  public  is 
prohibited  are  the  same  for  Sundays  as  for  any 
other  day  of  the  week ;  so  that  it  is  no  offence 
not  to  have  the  bar  doors  shut  and  locked 
between  6  a.m.  and  11.30  p.m.  on  Sunday, 
although  sales  of  liquor  may  be  made  on  that 
day  only  to  lodgers  and  bond  fide  travellers. 
Pewtrkss  V,  Smith        ....        390 

IIPE  ASSURAHCE— Po^/ry  for  beuefil  «/*  toife 
<ind  children— Trustee,]  Wiiere  the  Court  is 
applied  to  to  appoint  a  trustee  of  a  policy  of 
assurance  effected  by  a  man  since  deceased, 
expressed  on  its  face  to  be  for  the  benefit  of  his 
wife  and  children,  it  will  require  evidence  that 
no  trustee  was  appointed  by  the  assured,  the 
names  and  ages  of  the  children,  and  evidence 
that  the  declaration  in  favour  of  the  wife  and 
children  was  made  at  the  time  tlie  policy  was 
executed.     In  re  Bower's  Policy  -        210 

^  3.  AH  No,  4U—S.  Sl—Pomr  0/ dispo- 
sition of  policy  of  insurance — Kcempt'on  from 
debts  of  assured — Marshalling  assets  in  favour 
of  creditors— Demse  oj  real  estate  m  generai 
terijis,  not  a  specific  devise.— Abatemetit  oflt-gacies 
—  Priority  of  executor's  legacy — Administration 
by  originating  summons — Costs — **  Testamentaiy 
expenses.**]  Under  sec.  37,  the  assured  may 
dispose  of  his  policy  of  insurance  either  during 
his  life  or  by  Will,  and  such  policy  (to  the 
amount  of  1000^. )  is  not  liable  to  the  debts  of 
the  assured  unless  made  so  by  his  Will.  Where 
a  testatrix  possessed  of  a  policy  on  her  own  life, 
by  statute  rendered  not  available  for  payment 
of  her  debts,  directed  her  funeral  and  testamen- 
tary expenses  to  be  paid  out  of  her  estate,  and 
her  estate  independently  of  the  policy-money 
was  insufficient  for  payment  of  her  debts: — 
Held^  that  the  creditors  were  entitled  to  have 
the  assets  marshalled,  and  the  funeral  and  tes- 
tamentary expenses  paid  out  of  the  policy- 
money.  The  costs  of  an  originating  summons 
for  administration  of  the  estate  are  included  in 
the  words  **  testamentary  expenses."  A  devise 
of  real  estate  in  general  terms  is  not,  since 
"  The  Wills  Statute  1S64,"  a  specific  devise. 
The  general  iiile  as  to  abatement  of  legacies 
stated.  Upon  a  question  of  abatement,  a  iegacy 
to  an  executor,  in  consideration  of  his  trouble, 
is  entitled  to  a  preference  over  other  general 
legacies.  Allen  t\  Edmonds  •  -  789 
LIMITATIONS— .^c^rer^^  pof^session— Burden  of 
proof— Tramfer  of  Land  Statute— S.  40— Beat 
Property  Statute  lS6i—Ss,  18,  19— Ejectment— 


LUtlTATlOTBIS'-cofUiniifjl. 
Act  No.  873.]  The  right  to  brinff  an  action  to 
recover  pofSsession  of  land  under  the  *'  Trax»Jn- 
of  Land  Statutt,^  where  the  defence  set  up  is 
adverse  possessidu,  haying  regard  to  Act  30. 
873,  first  aocnies,  not  at  the  time  of  the  dispos- 
session or  diBoontiDuance  of  possession  of  the 
plaintiff,  but  at  the  time  of  the  actual  poesession 
of  the  defendant;  and  that  being  necessarily 
more  within  the  knowledge  of  the  defendant 
than  of  the  plaintiff,  the  burden  of  proof  is  upon 
the  defendant.    Solomon  t.  Jakvxs      -        878 

2.  "  Justices  of  the  Peace  Act  1885,  s.  2— 

Part-payment  within  six  yeiar»—Jwrisdictiofi  oj 
jusUces.l  Justices  have  jurisdiction  under  a«x 
2  to  entertain  a  claim  which  accrued  more  than 
six  years  before,  if  there  has  been  part-paytncnt 
or  an  acknowledgment  of  the  claim  withan  the 
six  years.     R.  v.  Shuter,  Exp,  Jouksos^       676 

'LWyiQktOTL— Removal  of.— See  Wikding-up 
(4),  Company  (2). 

WLS-^Mwiicipal  oouncH-^Noi  paid  at  emd  of 
financial  year — Liability  ofconftentinffcouncUlorif. 
-^See  Local  Govkbnment  (1). 

LOCAL  QtOYNSVXSr—Act  No,  506,  sec^.  342, 
345,  518— 2/oan  for  temporary  accommodatioM 
qf  council  —  Overdraft  on  curreftt  account  ttot 
repaid  at  end  of  financial  year  — Illegality 
ab  initio — Liability  of  comndUor — Pefimi  ^ 
Penalty,]  If  a  council  of  a  municipality  sHbjeet 
to  the  "  Local  Government  Act  1874,'*  does  not, 
before  the  conclusion  of  each  financuJ  year, 
liquidate  an  advance  obtained  from  a  bank  by 
overdraft  on  the  current  accoant  of  tiie  monia- 
pality,  for  their  temporary  aoconmodtttioo 
under  sec.  342  of  the  Act,  the  borrowing  becomes 
illegal  ab  initio,  and  the  money  becomes  money 
borrowed  on  tlie  credit  of  the  municipality 
which  the  municipality  is  not  legally  bound  to 
repay,  within  the  meaning  of  sees.  345  and  518 
of  the  Act ;  and,  if  any  part  thereof  ra  subse^ 
quently  repaid  out  of  the  monies  of  the  mnni* 
cipality,  any  coimcillor  consentiog  thereto  '» 
liable  both  to  refund  the  same  under  sec.  345, 
and  to  a  penalty  of  200/.  under  sec  518,  at 
the  suit  of  a  ratepayer.  Fuller  r.  Gaknon  529 

2.  Act  No.  506,  «.  45l^Market-^Ii^ta 

of  sale  therein  upon  property  in  stolen  good$.^8ee 
Market  Overt. 

3.  Highway — Dangerous  place  morf  than 

one  foot  Jrom  line  of  road^  but  adjoining  edge  of 
bridge  over  advert,]  The  limitation  imposed  by 
Act  No.  786,  sec.  38,  upon  the  liability  of  a  muni- 
cipal council  in  respect  of  a  dangerous  hole  or 
place  near  a  road,  does  not  apply  to  a  bridge 
made  by  the  council  over  a  culvert  under  the 
road.  The  council  may  be  liable  for  injuries 
occasioned  by  a  dangerous  hole  or  place  adjoin- 
ing such  bridge,  though  the  bridge  be  wider 
than  the  road.  It  is  the  duty  of  such  ooundl 
to  make  all  bridges  constructed  by  them  ssfe 
for  passengers  using  them.  Coad  v.  Matok 
&c.  of  St.  Abnaud  -        -        -        -      16S 

4.  Act  No.  786,  «.  38  and  45—"  Within 

onejoot  of" — Limitation  oJ  actions  against  muni' 
cipqlities — Administration  of  Justice  Act  1885, 
s.  9 — Practice — Question  of  law  reserved  by  judge 
of  County  Court  for  opinion  of  the  Court — Num- 
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LOCAL  (kOY^lBiVKEVT'^conUnved. 
btr  of  counsel  htard»'\  The  words  "  within  one 
foot  of"  in  sec.  38  of  Act  No,  786,  mean  within 
one  foot  of  tho  extreme  Uteral  limit  of  the  road. 
Under  sec.  45  of  Act  No.  786,  when  a  munici- 
pality has  made  and  formed  fifteen  feet  of  the 
rood  for  tlie  public  use,  the  public  are  to  use 
such  fifteen  feet,  and  if  they  travel  off  that 
limit  they  do  so  at  their  own  peril }  and  the 
mumcipality  is  not  liable  for  any  accident 
occurring  on  that  limit,  unless  it  has  itself  made 
a  hole  upon  such  road.  One  counsel  only  is 
heard  on  cases  reserved  under  **  The  Adminis- 
trtUion  ofJttsHf't  Act  1885, "sec.  0.  East eb brook 

r.  8fiIRK  OT  GRENVlLtK.  830 

LOTT££T — RccaiHvg  money  for  permimim  to 
compete  in  a  lottery — >A^o  evidence  cj  nuxie  of 
liisirihuilon.l  Upon  an  information  for  selling 
a  ticket  by  which  permission  was  given  to  com- 
plete in  a  lottery,  it  \&  sufficient  to  show  that  a 
ticket  was  given  to  the  informant  to  be  marked 
by  him;  that  money  was  received  for  it  by  the 
defendant)  who  noted  iia  marks,  and  told  the 
informant  that  a  certain  number  of  successful 
marka  would  bring  him  a  pertain -sumi  without 
showing  the  particular  mode  of  chance  by 
which  the  distribution  was  effected.  Ah  Sue  r. 
Call 178 

LUHACT  8TATUI£-~i^«.  97,  144-if<M<er-in. 
Lwyuy — Jitcovtry  of  property  of  luncUic  patient 
— Summary  proceeding — Not  cumulative  remedy 
— AmendmetU  qf  pleadings.]  The  only  mode  by 
which  the  Master-in*Liinacy  can  recover  a  sum 
of  saooey  owing  to  a  lunatic  patient  is  by 
somnwry  nroceeding  on  complaint  before  a 
judge  of  tne  Supreme  Court,  under  sec  144, 
lund  where  he  has  proceeded  by  way  of  action 
to  recover  the  same,  the  action  cannot  be 
converted  into  a  summary .  proceeding.  The 
Master  can  proceed  in  his  own  name.  Webb 
V.  HCMPHBVH 6S0 

LUCI0AOE — Liability  ofeabownerfor  passetigera* 
luggage, — See  Carrier. 

KABUT  07:ERT— Markets  established underilie 
Local  Government  Act  1874,  «.  451 — Jiights  of 
purchaser  protected.  ]  A  market  duly  established 
by  a  municipal  council  under  and  by  virtue  of 
the  Local  Government  Act  1874,  sec.  451,  is  a 
market  overt,  so  that  the  property  in  chattels 
sold  therein  passes,  though  they  may  have  been 
stolen  from  the  true  owner.  Wa&d  v. 
Stephens 878 

MABEIAQE  AND  KATBIMOHIAL  CAUSES 
STATUTE  1864— iS^.  70— Dissolution  ofman-iage 
— Discretionary  bars — Unreasonable  delay  in 
ingtiiuting  suit — ReligioxM  scruples  as  to  rfw- 
HcdubUity  of  marriage — Influence  of  belief  in 
incapacity  to  contract  a  second  maniage  — 
Dtseriion  ot*  wilful  separation  tcithout  reasonable 
excuse —  Wilful  neglect  or  misconduct  conducing  to 
aduitery.]  Where  a  husband  leaves  his  wife, 
absents  himself  for  several  years,  and  neglects 
to  provide  her  with  means  of  livelihood,  such 
absence  not  being  necessary  in  the  pursuit  of  his 
ordinary  avocation — this  is  desertion  or  wilful 
separation  without  reasonable  excuse,  and  is  wil- 
ful neslect  conducing  to  the  adultery  (first  com- 
mitted after  such  desertion) — within  the  mean- 


XARBIAG'E,  ht,'^CDnt%nved, 
ing  of  sea  70,  even  though  the  wife  had 
a  Nkther  with  whom  she  could  have  lived — the 
husband  being  aware  that  she  did  not,  and  would 
not,  remain  in  her  father's  house.  A  husband 
owes  his  wife  both  support  and  his  society.  Per- 
verse and  wayward  temper  in  the  wife  is  not  of 
itself  a  reasonable  excuse  for  desertion,  even 
though^  she  made  no  objection.  Wilful  neglect 
conducing  to  the  adultery,  means  conduct  con- 
ducing to  the  wife's  first  lapse  from  chastity. 
Where  a  husband  has  waited  several  years  after 
his  discovery  of  his  wife's  adultery,  and  the 
Court  has  reason  to  believe  that  his  real  motive, 
for  not  at  once  instituting  proceedings,  was  that 
his  church  would  not  allow  him  to  marry  again 
after  procuring  a  divoixje,  such  conduct  will  be 
regarded  as  *' unreasonable  delay"  within  the 
meaning  of  sec.  70.  Quare^  whether  religious 
scruples,  entertained  bondjlde  at  the  time  of  the 
discovery  of  the  adultery,  as  to  the  propriety  of 
the  dissolution  of  the  marriage  tie,  would  excuse 
a  delay,  otherwise  unreasonable^  in  instituting 
proceedings.     O'Connor  v.  O'Connor    -      324 

MAREIEU  VrOHiATSl-^Separatc  estate-^  WUl  of 
mctrried  woman.]  By  a  deed  of  partition^, 
executed  in  1863  by  the  various  beneficiariea 
under,  and  the  trustees  of,  a  Will,  the  fee  simple 
of  certain  property  was  vested  in  a  married 
woman  sublect  to  a  joint  power  of  appointment 
by  her  and  her  husband.  On  17th  December 
1881  she  made  a  Will,  appointing  her  husband 
ej^iecutor.  On  13th  December  1884  "TheMamed 
Women^s  Property  Art  1 884  "came  into  operation. 
On  18th  December  1885  the  wife  died,  the  joint 
power  of  appointment  by  husband  and  wife 
never  having  been  exercised,  and  the  husband 
applied  for  probate  of  her  Will,  which  was 
refused.  On  appeal  to  the  Full  Court, — Held, 
that  the  effect  of  the  Act  was  to  make  all  that 
her  separate  property  which  the  deceased 
aoqnir^  as  real  estate  before  the  passing  of  the 
Act ;  that  her  Will  spoke  and  took  effect  as  if 
executed  immediately  before  her  death 'probate 
granted  accordingly.    In  the  WiU  qf  Hopkins 

[285 
MAKSHALLIirO — Throicing  funeral  and  testa* 
mmtai-y  expenses  on  assets  not  available  to  credit 
tors. — See  Life  Assurance  (2). 

MlLK^Prevention  of  adulteration, —Set  Public 
Hbalth  (2). 

mSDIRECTIOV— /»o/a/^(?  passage  in  judge's 
charge — Laconic  answer  to  question  byjury^ — Sie 

RiGUT-OF-WAY. 

1II8T4XE  —  Rectification  —  Onut  oj  proof.  ] 
Where  rectification  of  a  written  instrument 
is  sought  on  the  ground  of  mntoal  mistake,  the 
onus  is  on  the  person  alleging  mistake  to  clearly 
make  his  oaae  oat.    Febquson  v.  Upton      218 


K0RT0A60B    AHD    HOBTOAGEE— Conxo/iWa- 

timx  of  loans  on  security  of  piopnty  without 
provision  as  to  repayment — Consolidation  of 
mortgages — Want  of  parties — Want  of  interest 
in  plaintiff.]  P.  arranged  with  the  defendant 
bank  to  mortgage  to  it  lands  which  he  pur- 
chased in  order  to  resell  in  lots,  and  upon  such 
sub-sale  the  defendant  was  to  convey  to  the 
purchaser  the  land  sold,  he  paying  into  P.'s 
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HOETGAGOR  AKD  ]I0&TaAOBE-M»«lnttet2. 
account  at  the  defendant  bank  a  proportion  df 
the  purchase  money  according  to  an  original 
valuation  on  which  the  loan  was  made.  Each 
loan  was  to  be  kept  as  a  distinct  account,  and 
P.  was  entitled  to  have  the  security  for  it  dia- 
charged  separately  upon  its  being  paid,  without 
regard  to  his  other  liabilities.  He  had  many 
buch  dealings  with  the  bank  before  11th  March 
1875,  and  on  that  day  he  applied  to  the  bank  foir 
a  loan  of  S50/.  and  procured  three  several 
absolute  conveyances  to  the  bank,  one  as  from 
B.,  another  from  P.'s  wife,  and  a  third  from 
H.  On  the  12th  April  1877,  P.  gave  the  bank  a 
written  authority  to  sell  these  lands,  jwrtions 
of  which  were  subsequently  sold  by  the  bank. 
On  5th  February  1880,  having  made  over  all  his 
property  to  his  wife  to  secure  a  loan  by  her  to 
him,  his  estate  was  sequestrated  and  he  obtained 
his  certificate  of  discharge  on  10th  July  1880. 
On  28th  November  1882,  he  purchased  from  his 
official  assignee  all  his  property.  Subsequently 
he  made  several  tenders  to  the  bank  of  the 
amount  due  on  the  850^.  loan  which  were  refused 
by  the  bank  unless  the  payments  were  received 
as  on  his  general  account.  On  action  against 
the  bank  by  P.  with  P.'s  wife  and  B.  joined  aa 
co-plaintiffs : — Ueld,  that  the  transaction  of 
March  1871  was  not  a  mortgage  but  a  loan  on 
the  security  of  property  without  any  provision 
as  to  the  manner  of  repayment;  that  many 
reasons  for  consolidating  mortgages  and  taking 
subsequent  advances  were  not  applicable  to 
such  transactions  ;  and  that  the  bank  was  not 
entitled  to  consolidate  the  securities.  Hddt 
also,  that  the  parties  really  interested  in  the 
properties  conveyed  in  March  1871  were  neces* 
sary  parties,  and  there  being  nothing  to  show 
who  they  were  or  that  P.  was  a  trustee  lor 
them,  the  action  was  dismissed  without  preju* 
dice.    Peck  v,  La.nd  Mortgaob  Bank  •      dSl 

HTXBDEB — Charge  of  murder  in  pursuit  of 
Jdonioua  intent — Verdict  of  manslaughter  by 
means  of  criminal  negligence — GHminal  Law 
and  Practice  Statute  1864—5.  335.1  A  prisoner 
was  charged  in  the  presentment  vrith  murder. 
The  crime  for  which  she  was  tried  was  for  caus- 
ing death  by  attempting  to  procure  abortion. 
The  judge  held  that  there  was  no  evidence 
of  murder  to  go  to  the  jury,  but  left  it  to  the 
jury  to  Bay  whether  she  was  guilty  of  man- 
slaughter by  criminal  negligence  in  the  per- 
formance of  an  operation  immediately  subse- 
quent to  the  abortion.  The  jury  convicted  her 
of  manslaughter.  Held,  that  prisoner  was 
rightly  convicted.     R.  v,  Taylok   •        -      845 

MUTUAL  WILL— 0/  husband  and  wif^-^See 
Pkobate  (6). 

KBGLIGENCE— /?«wj  ofericss  of  damages— -*  *  Nerv- 
ous shock'^ — **  Frijjht" — Proof  of  *' impact"  not 
necessary.]  The  plaintiffs,  husband  and  wife, 
were  invited,  through  the  negligence  of  the 
defendants,  to  cross  a  railway  line,  and  while  in 
the  act  of  so  doing,  and  just  as  they  had  passed 
over  one  set  of  rails,  a  train  dashed  by,  causing 
a  severe  nervous  shock  to  the  female  plaintiff, 
which  brought  on  a  miscarriage.  Held,  that  the 
female  plaintiff  could  recover  for  injuries,  both 


IfEGLiaEVCE— continuect 
mental  and  pbymcai,  oaiued  by  sach  nervoas 
shock,  and  that  proof  of  actual  '^impoAt*^  -warn 
not  necessary.  Coultas  ».  Vioto&ian  Raii*wat 
Commissioners 895 

HEBYOUS  SHOCK.— 5e£  NEOiiosNCE* 

NEW  TRIAL — Misdirection — Isolated  pasnage  in 
judge's  charge — Laconic  anstoer  to  qtteMion  hf 
jury — Verdict  against  weight  of  etidtnce, — S^e 

RiGHT-OP-WAY. 

2.  Discretion  of  CourL-^Set  Pbactxce 

(17). 

8.  Criminal  chcu^ — Ventre  de   mono  ■ 

Verdict  tHcorreeUy  delivered  by  fwemam  of  jury 
-^Pofwer  of  Gmwi  of  General  Sesnons  to  graml  a 
new  trial.]  Where  the  jury  have  given  their 
verdict  through  their  foreman,  and  such  verdict 
has  been  entered,  the  judge  cannot  jmbsAqofiatly 
grant  a  new  trial  upon  the  affidavits  of  aome  of 
the  jurors  stating  that  the  verdict  so  given  was 
not  the  verdict  agreed  upon  by  the  jury. 
Sembte. — ^The  Court  of  General  Seaaioos  -bas 
power  to  grant  a  writ  of  venire  de  novo,  R.  v. 
Carroll 859 

KOTICE — Of  act\X)n— Railways  commis«toner»-^ 
Negligent  carriage  of  passengers  —  Notice  tf 
action.]  The  Railways  Commissioners  arc  en- 
titled to  notice  of  an  action  to  recover  damages 
for  injuries  occasioned  to  a  passenger  by  reason 
of  the  negligent  manner  in  which  he  was  cai^ 
ried,  though  the  defendants  admit  the  negli- 
gence, and  though  their  statutory  duty,  nnder 
sec.  61  of  their  Act  (No.  767),  is  to  see  that  per- 
sons travelling  upon  their  railways  are  carried 
without  negligence.  LtfPLAU  v,  VicroBiAy 
Railway  Commissioxebs      ...         is 

.8.  Of  adtdtercUion  cf  goods  mUL — S« 

Public  Health  (1), 

VOTATIOV— Zn  contract  for  saif  of  land—Na 
consent  by  purchaser, — See  Vendor  axd  Pur- 
CHA.SBR  (1). 

VTJlSkSd^—CertiJicaU  of  inhabita»i$  to  Local 
Board  of  Health — Ratepayersi.\  Where  a  local 
board  of  health  took  proceedings  before  justices 
against  a  person  for  carrying  on  a  buBiDefis 
within  their  district  in  such  a  way  ae  to  be  a 
nuisance,  oriniurions  to  the  health  of  infaabi- 
tants  of  the  district,  and  the  board  was  moved 
to  do  so  by  a  document  not  in  the  form  of  a  cer- 
tificate, but  commencing: — ^"  We  the  aiid«r- 
signed  being  ratepayers  .  .  .  again  wish  to 
call  your  attention,"  &c.  Held  that  this  ^was  a 
sufficient  certificate  if  the  justices  were  satisfied 
that  the  signers  were  inhabitants.  R.  v.  Ssav, 
Exp.  Brown -         2S 

OPTIOIf — Of  purchase  within  one.  m^ntk. — Su 
Landlord  and  Tenant  (3). 

PARTIES — Contract  entered  into  by  chartered 
unlimited  company— Subsequent  registration  at 
limited  company —Suing  officer — Non- joinder  oj 
former  suing  officer  as  plcutUiff,]  A  chartered 
unlimited  liability  company,  after  becoming 
registered  under  the  English  **  Compctniea  Act 
1879"  may  sue  in  its  corporate  name  without 
the  officer  under  whose  name  it  had  previously 
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TARTJES—amtinHed, 

tot  sae,  though  the  contract  sued  upon  was  made 

befiMre   such    registratioii.     Unioh    Bauk    of 

AlTSTKALIA  V.   AkDKBWS  •  -  •  801 

PAKTVERSHIP  —  Dissolution  —  Liability  of 
retired  partner  for  debts  subsequently  ineurred  in 
ncune  of  fii-m — Evidence — Belief  of  creditors — 
N'ctice  or  knowledge,] — After  the  diasolution  of 
a  partnenbip,  a  retiring  partner  may  be  liable 
for  debts  subsequently  incurred  in  the  name  of 
the  firm,  if  facts  be  in  evidence  which  would 
warrant  a  belief  that  his  liability  continued, 
and  if  he  does  not  prove  notice  to  or  knowledge 
by  the  creditors  of  his  retirement  from  the 
pwrtnership*  It  is  not  necessary  for  such 
cr^iitors  to  show  that  they  believed  the  retired 
partner  to  be  liable.    Baundell  v.  Alexander 

[908 

PABT7  WAIL — Not  mentioned  in  contract  of 
tcUe  of  house  and  land,  —  See  Specific  Pkr- 

yOBMANCB  (1). 

PASTOBAL  LICEirSE — Interest  in  land,  —  See 
Frat71>s,  Statote  op. 

PATEB'T — Specification  claiming  several  pieces 
of  apparatus  not  new  —  Action  for  infringemetU 
— Disclaimer,  at  trial,  of  some,  and  claim  for 
combination  of  others.}  Where  the  specification 
of  an  invention  describes  several  pieces  of 
apparatus  not  new,  and  makes  no  speciBc  claim 
for  novelty  in  the  combination  of  the  whole,  or 
of  any  specified  pieces,  the  patenl;ee  cannot 
tostain  his  action  for  infringement  by  abandon- 
ing, at  the  trial,  some  of  them,  and  limiting  his 
daim  to  a  combination  of  the  others.  Such  a 
cpurae  cannot  be  construed  as  an  entry  of  a 
disclaimer  within  **  The  Patents  Act  1884,"  eec. 
13.  Hydko-Pkbomatic  Shaft  Sinking  Coy. 
V.  Berry  CJonsols  6.M.  Coy.       -        ■        168 

FSIITIOlf IVG  CBEDITOR'S  DlSr—tljisatiified 
judgment — Not  impeachable  on  Order  nisi  for 
sequestration — Set-off  against  petitioning  creditor 
— Not  to  be  neutralised  by  setting  up  fresh  debt 
at  hearing.-^See  Practice  (29). 

P£TTY  SESSIONS— Cour^  more  easy  ofaeceta— 
Freak  aummotis,]  Where  justices  decline  to 
proceed  with  the  hearing  of  a  complaint,  upon 
an  objection  that  there  is  a  Court  of  Petty 
Seaaions  more  easy  of  access  (Act  No.  565,  s.  13) 
the  complainant  cannot  proceed  with  such  oom- 
plaint  in  such  other  court,  in  the  absence  of  the 
aefendanti  and  without  summoning  him  there. 
R.  V,  Henricks,  JSxp.  Mayne  ...        6 

PEABKACT  ACT  1876 -iS^.  IS— Discretion  qf 
board  to  rrfuse  certificate — Costs  not  to  be  award- 
ed against  board  wJien  acting  in  quasi-judirial 
capacity.]  An  applicant,  who  has  qualified  him- 
self within  the  statutory  terms  of  any  of  the 
sub-sections  of  sec.  18,  has  a  legal  right  to 
receive  a  certificate.  The  board  has  no  right  to 
ioquire  into  his  fitness,  outside  of  these  pro- 
visions. Semble,  as  in  determining  whether  the 
applicant  has  fulfilled  the  requirements  of  such 
snb-sections,  the  board  acts  in  a  Quo^i-judicial 
capacity,  costs  will  not  be  given  against  the 
boaard  nnless  it  acts  mcUd  fide.  R.  v.  Phak- 
MAOT  Board,  JSxp,  Dim  mock         •        -      612 


PHASMAOT  km-^^ewUhated. 

8.  —  S.  26,  aub'see,  {l)'^Society  carrying 
on  bnainesa  of  chemist — Pharmaceutical  chmisl 
in  its  employmefU,]  A  society  having,  among 
various  other  branches  of  business,  a  pharmacy 
department,  dispensed  drugs  to  its  onatomers 
through  the  instrumentality  of  a  registered 
pharmaoeatical  chemist.  Held,  that  such  society 
not  being  registered  as  a  chemist  was  liable  to  a 
penalty  witmn  the  meaning  of  sec.  25,  sub-sec. 
(1)  for  carrying  on  the  business  of  a  chemist. 
Semble,  a  corporation  cannot  be  registered  as  a 
pharmaceutical  chemist.  Srillimolaw  v.  Equi- 
table Co-Oferaiits  Sooibty  -        -      898 

POLICE  OFFENCES  STATUTE  1865-^.  19— 
Co9ivictioH  or  order— Restitution  of  stolen  ecUtk 
— Costs.]  Under  sec.  19,  justices  have  no 
power  to  make  an  order  for  tue  return  of  cattle 
by  the  defendant  to  the  complainant,  and  have 
no  power  to  award  coats.  K.  v,  Gslaut,  JSxp. 
Shaw 66S 

3.  Sa.  31,  63— Justices  of  the  Peace  Sta- 
tute 1866- /S'«.  11,  IT^^Adjudicatim  by  "con- 
victing juaUce  " — Practice —  ITanYint  of  eonnmit- 
m«ftf.]  By  sec.  11  of  Act  No.  267,  one  justice 
may  sign  a  warrant  of  commitment,  although 
two  juatioea  heard  the  case  and  made  the  oon- 
viotion.  Semble,  that  be  might  do  so  if  he  had 
not  been  one  of  the  convicting  justices.  Sec.  63 
of  Act  No.  265  is  controlled  by  aec  11  of  Act 
No.  267.  Though  a  warrant  of  commitment 
on  a  conviction  under  Act  No.  265,  ia  drawn 
up  nnder  see.  122  of  Act  No.  267,  the  justices 
must  adjudicate  upon  such  warrant  within  the 
meaning  of  see.  63  of  Act  No.  265.  A  warrant 
of  oommitment  under  aec.  122  of  Act  No.  267 
mar  order  payment  of  original  fine  and  coata, 
and  also  payment  of  the  coata  and  charfjea  of 
the  dlatreaa  and  oommitment,  aa  a  condition  of 
the  prisoner  obtaining  hia  releaae  before  the 
expiration  of  the  ^rm  of  imprisonment  imposed 
under  sec.  63  of  Act  No.  265.  R.  r.  An 
Chack 638 

POST  OFFICE  ACT  1883—^.  ^—Lettera  for 
keepera  of  lotterieaf  Sc,,  outside  Victoria — 
*' Delivered.**]  The  Postmaster-Qeneral  of  Vic- 
toria  haa  no  power  under  sec.  28,  to  prsvent  the 
delivery  of  a  letter  addressed  to  the  promoter 
of  a  sweep,  at  hia  residence,  Sydney,  New  Soath 
Wales.  The  word  **  delivered  "  in  that  section 
means  "delivery  in  Victoria." 

SiSL"  }  "•  Campbbu.       .        -       .      6C4 

P&ACTICE  —  SupBEUE  Court  -~  Summona — 
Hearing  of.]  A  summons  was  taken  out  by 
plaintiff  berore  one  judge,  and  at  the  re* 
quest  of  defendant  referred  to  another  judge. 
Defendant,  without  notice  to  the  plaintiff, 
brought  it  on  before  such  judge,  when  plain- 
titfs  solicitor's  clerk,  happening  to  be  in 
Chambers  at  the  time,  asked  for  a  postpone- 
ment, which  was  refused  and  the  summons 
dismissed.  Held,  on  appeal,  that  the  summons 
had  never  in  fact  been  heard  :  and  appeal  from 
the  dismissal  allowed  with  costs.  Rismoxi>o  r. 
BlSMONDO 101 

2'.  Summona— Dismissal  of .]    A  general 

summons  taken  out  on  behalf  of  a  plaintiff  asked 
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PBACnCX— SrpREMK  CoiTRT— cowitnuerf. 
for  leave  to  deliver  inteirogatoriea,  and  for  a 
conunisaion  to  examine  vitneases  resident 
abroad,  and  for  further  directions.  On  the 
hearing  of  the  snmmons  it  was  intimated  that 
the  interrogatories  were  not  required,  and  that 
tlie  only  question  was  the  itaxie  of  the  commis' 
8ion,  which  the  learned  judge  refused,  and  dis- 
missed the  whole  sommouB.  On  appeal  to  the 
Full  Court,  JJeld,  that  the  learned  judge  was 
right  in  dismissing  the  whole  summons.     Ris- 

MONDO  V,  Kl8llONl>0  ....        101 

a. CommUiion  to  examine  tritnesset—Afi- 

dai'k,]  As  a  general  rule  where  the  plaintiff 
applies  in  a  pro^icr  way  and  on  proper  materials, 
setting  forth  that  there  is  a  material  witness  to 
Ills  case  residing  abroad,  the  Court  or  Judge 
will  direct  a  commission  for  his  examination  to 
issue  ahnost  as  a  matter  of  course— there  must 
be  very  strong  reasons  shown  against  it.^  But 
where  a  plaintiff  rcsidcut  abroau  is  seeking  to 
set  aside  his  own  traiibfer,  and  asks  for  a  com- 
mission to  examine  himself,  and  there  are  other 
peculiar  circumstances  in  the  case,  the  learned 
nulge  is  right  in  requiring  the  affidavit  thnt  he 
IS  a  material  and  necessary  witness  in  his  own 
behalf,  to  be  made  by  his  solicitor  and  not  by 
his  managing  clerk,  nor  indeed  would  such  a 
r(X|uirement  T)e  unreasonable  in  any  case.     Ria- 

MONIK)  r.  Kli»110ND0  ....         101 

4.  Orel  LXir.,  r.   ^— Office  clostd^ 

Ortl,  XXXIX.,  r.  ^—Sfi-victof  notice  of  matUm 
irithin  evjht  days — Sundays  and  kolidays — Ord. 
XL,,  rt\  8,  4.  ami  9 — Motion  to  9tt  tutde  judg- 
ment,] Ord.  LXIY.,  r.  8,  applies  only  to  oases 
where,  by  reason  of  the  ottices  of  the  Court 
being  closed,  proceedings  cannot  be  taken  on  the 
last  proper  day.  Service  of  notice  of  motion 
for  a  new  trial  under  Ord.  XXXIX.,  r.  4,  does 
not  come  within  the  meauiog  of  the  provisions 
of  Ord.  LXIV.,  r.  3,  and  must  be  made  within 
eight  days,  although  the  eighth  day  falls  upon 
a  day  on  which  the  offices  of  the  Court  are 
olosed.  Ord.  XL,,  r.  0,  applies  onlv  to  cases 
where  no  judgment  has  been  entered  by  either 
party.  Semble,  that  a  motion  to  strike  out  an 
appeal  does  not  require  two  clear  days'  notioe 
within  Ord.  LII.,  r.  5.  Orach  v,  8hirb  of 
TULLAROOP 004 

5.  Amemlmenl  cU  hearing — PuUing  in 

iiisue  coi^enants  and  demand  and  refuMd  under 
them — Isive  directed  on  hearing  ofappedL — Set 
Voluntary  Comvstanoe. 

0.  Amendment  of  pleadings  at  any  stage. 

'^Su  Fkauds,  Statute  of. 

7.  Raising  before  Court  objections  al- 
ready dealt  icith  in  Chambem, — See  Insolvency 
Statctk  (2). 

8.  Order    foi*   sale    of  trust   property 

—  Reserved  Mdditig.]  Where  the  Court 
makes  an  order  for  the  sale  of  trust  pro- 
perty, it  will  refuse  to  discuss  in  open  court 
the  amount  of  the  reserve  price  to  be  nxed,  and 
will  not  allow  the  auctioneer  liberty  to  state 
what  that  reserve  is  when  fixed.  In  the  Will 
OF  Tobias  Clements     ....       471 


PSACnCS— ScpREME  Court — contrnued, 

9.  Removal  of  caveat  against  regtstrdSas 

of  title — Conflict  of  evidence,-^ Set  Tra:<sfie  or 
Land  Statute  (4). 

10. Suprtmt  Court  RuUs  1884.  Ord,  XIV.. 

r.  1 — SpeeiaUif  endorned  writ-^Ordtr  for  ham 
to  siyti  judgment^Daouted  facts,]  The  sow- 
nary  jurisdiction  under  Supreme  Court  Bulm 
1884,  Ord.  XIV.,  r.  1,  to  grant  liberty  to  sign 
Rnal  judgment,  is  not  to  l^  exercised  when  the 
defendant  has  any  plausible  ground  of  defease^ 
or  disputes  any  material  facts.     Daly  r.  Bg19 

in 

11.  Action  upon  fortijpi  judgment — My 

allowing  plaitUif  to  enter  float  judgineut—Ap 
davit.]  In  an  action  upon  a  forei^  judgtteai 
the  writ  being  specially  endorsed,  if  the  plauitiir 
applies  under  Supreme  Court  Rules  1884,  Ori 
XIV.,  r.  1,  for  libertv  to  enter  final  iudgaoit, 
on  the  ground  that  the  defendant,  who  has  ap- 
peared, has  no  defence,  the  affidavit  mnstee 
made  either  by  the  plaintiff  or  by  a  penon  vte 
knows  the  facts  anct  swears  to  the  identity  flf 
the  defendant  with  the  defendant  named  intke 
judgment,  and  that,  in  his  belief,  founded  en 
such  knowledge,  he  has  no  defence  to  tke 
action.   Mere  production  of  the  judgment  vnte- 

I  the  seal  of  the  foreign  court,  and  identity  of 
I  name  are  not  sufficient.  An  affidavit  by  a  loesl 
agent  of  an  incorporated  company,  plaintiff  in 
the  foreign  jurisdiction,  based  upon  infonnatioD 
sent  to  him  by  the  manager  of  saoh  compsny 
abroad,  is  insufficient.  Hoegkomo  and  Macao 
Glas8  Co.  v.  Gritton    •        -        •       •       1S8 

12.  Reference   of  point  qf  law  to  Ml 

Court  before  trial  of  issues  of  fad,— See  Doc 
Act. 

13.  Right  to  begin — Points  reserved  for 

Fvll  Court.See  Timber. 

14.  Questions  reserved  for  F\dl  Courts 

Entry  oj  judgment,]  Where  a  iodge  has  re- 
served a  oase  or  points  in  a  case  for  the  deter- 
mination of  the  Full  Court,  he  is  bound  by  ndi 
determination  and  must  direct  the  entry  of 
judgment  accordingly.     Mat  v,  Ma&tin     115 

16.  Appeal— Notice   of  appeal   befm 

judgment  entered — Enlarging  time  for  appeal] 
Where  a  notice  of  appeal  is  given  before  tbe 
judgment  appealed  from  is  entered  or  otherwise 
perfected,  it  is  bad  ;  bntin  special  circumstSDces 
the  Full  Court  will  enlarge  the  time  for  a^eal 
Rlsmondo  v.  Kismondo  •        -        •        -     101 

16.  .  Rules  of  Suprems  Court  1884— Ori 

59,  r.  7 — Service  of  notice  of  apptal  before  fvdf- 
ment  entered,]  A  ten  days'  notice  of  appeal  ii 
good,  though  served  two  days  before  the  judg- 
ment was  entered.  Marks  r.  Toe  Viotoeian 
Pyrites  Coy. 339 

17.  Appeal^Notict    of    moHon-^Nev 

tried — Discretion  of  Court.]  After  judgment 
had  been  entered  for  the  defendant  in  an  aetioD 
heard  b^  the  learned  Primary  Judge  sittiag 
alone  without  a  jury,  notioe  waa  given  "tbtt 
the  Full  Court  will  be  moved  by  way  of  appeal 
.  .  .  .  that  the  judgment  directed  to  he 
entered  in  this  action  mav  be  set  aside,  and  thst 
a  new  trial  may  be  directed."  Heinit  that 
the  notice  might  be  regarded  as  a  notioe  ef 
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PRACTICE— Supreme  CovnT^cantitwed, 
a^^^eal,  because  it  was  in  effect  an  appeal  with 
Special  relief  asked  for,  which  wsis  in  the  discre- 
tion  of  the  Court ;  but  the  fact  that  a  new  trial 
"was  asked  for  did  not  preclude  the  Court 
from  dealinff  with  the  whole  of  the  case,  under 
Order  LVIlI.,  r.  4,  of  the  *' Supreme  Court 
Ruha  1884''  if  it  thought  fit.     Rishokdo  v. 

RiBMONDO 101 

18.  Appeal— Koiice   of  appeal— Order 

appealed  Jrom  not  produced  iti  time  to  officer 
of  Court]  Objections  that  a  notice  of  appeal 
comprises  two  appeals,  and  that  the  judgment 
or  order  appealed  from  was  not  produced  in 
tune  to  the  officer  of  the  Court,  are  not  grotinds 
lor  a  motion  to  strike  out  the  appeal ;  they  must 
be  taken  when  the  appeal  is  called  on.  Mat  v. 
MARnv 8 

19.  Trial   before  judge  tcUhout  jury — 

Proper  remedy /or  disttatiafied  party.]  Where  a 
ease  has  been  tried  by  a  jud^e  without  a  jury, 
and  he  has  ^iven  judgment  without  making  any 
special  findmg  on  the  facts,  the  procedure  of  a 
jMKTty  dissatimed  therewith  is  to  appeal  under 
Order  LVIII.  But  where  he,  within  the  pre- 
aeribed  time,  gave  unmistakable  notice  of  his 
determination  to  appeal,  by  a  notice  of  motion 
ior  a  new  trial  (under  Order  XXXIX.,  r.  1.), 
the  Court,  under  Ord.  LXIV.,  r.  7,  after  the 
expiration  of  the  time  for  giving  notice  of 
appMBal,  enlarged  the  time  for  giving  proper 
notioe  of  appeal.    Solomon  v.  Jarvis     •       76 

Sa  Jiidee  of  Supreme  CouH  1884-  Ord, 

XXXIX.— Ord.  LVIII.— TriaZ  hejoi^e  judge 
uiUuMt  jury — Appeal  on  ground  tJuU  finding 
and  judgmeiU  are  against  evidence — Motion  to 
reverse  judgment  and  enter  judgment  for  opposite 
party,]  Where  a  case  has  been  tried  by  a  judge 
without  a  jury,  the  Full  Court  has  junsdiction, 
in  an  appeal  under  Ord.  LVIII.,  to  set  aside 
tiie  finding  and  judgment,  and  to  give 
such  judgment  as  ought  to  have  been  given 
by  the  judge,  or  to  order  a  new  trial  But 
the  Court,  under  the  present  system  and 
practice,  adheres  to  the  principle  laid  down  and 
follow  eel  under  the  old  system,  that  it  wiU  not 
interfere  with  a  findiug  of  fact  by  judge  or  jury, 
unless  such  finding  be  clearly  shown  to  be 
wrong.  Hall  v.  The  New  Zealand  Stone 
Cot. 335 

81.  Application  for  costs  occasioned  by 

abandoning  appeal-^Notice  of  mMioa,]  An 
application  for  the  costs  occasioned  by  the 
abandonment  of  an  appeal  in  an  action  in  the 
Supreme  Court  should  be  made  by  way  of 
motion  to  the  Full  Court  upon  proof  of  service 
of  notice  upon  the  appellant.  Mitcheij:<  v, 
Welshman's  G.  M.  Cot.         •       -       •      829 

82.   Exceptions — Master's    report — Re- 

eeipts  —  Application  thereof  —  Disbursements 
—  Reasons  therefor,]  Where  a  decree  di- 
rected the  Master-in-Equity  to  take  an 
account  of  the  property  come  to  the  hands, 
&0.,  of  the  Cfurator  of  Intestate  Estates 
and  of  the  application  thereof,  and  an  account 
of  the  disbursements  by  him,  and  the  reasons 
therefor  :  Held^  that  the  Master  was  right 
in  reporting  what  the  receipts  were,  and 
how    they    were    applied,    and    what     dis- 


PRACTICE— Supeeme  Coubt— contiatted. 
bursements  were  made,  with  the  reasons 
I  given  by  the  Cui-ator  therefor,  without  stating 
any  conclusion  of  the  Master  as  to  the  propriety 
of  the  expenditure,  or  whether  the  disburse- 
ments were  made  in  the  exercise  of  a  reasonable 
discretion,  or  allowing  or  dieallowing  them. 
Pkatz  V,  Weioall 905 

23.  Criminal  TsiAir—0r<2erfiisi  to  stete 

case^Case  slated  be/ore  Order  made  absolute^ 
Use  of  contents  of  case  cw  cause  against  making 
Order  absolute,]  When  an  Order  has  been 
granted  calling  upon  a  Jndee  of  the  Court  who 
Has  tried  a  prisoner  to  show  cause  why  he 
should  not  state  a  case  for  the  opinion  of  the 
Full  Court,  he  ought  to  furnish  materials  in 
proper  form  for  showing  cause  against  the  Order 
nisi ;  he  ought  not  to  state  a  case  until  the 
Order  has  been  made  absolute.  But  if  a  case 
stated  prematarely  contain  the  only  materials 
upon  wnich  cause  could  be  shown,  the  Court 
mav  amend  the  form,  and  allow  such  materials 
to  be  used  in  showing  cause.  R.  v,  Att.-Gek., 
Exp,  Freckleton 78 

84.  Criminal  TEiAi^—BpedUU  case  re* 

served— Hight  to  begin,]  On  special  cases  re- 
served at  criminal  triids,  the  party  at  whose 
instance  the  ease  has  been  reserved  has  the 
right  to  begin.    K.  v,  Roberts     •       -       186 

26.  Criminal  Trial— Removal  of  one 

juryman  for  drunkenness  t^fter  commencement  of 
trial — Conviction  by  otJier  eleven, — See  Juries 
Statute. 

86.  Criminal— jYeto  trial^Affidavits  qf 

some  JurorSf  e^fter  verdict  entered  up^  that  verdtcf 
was  not  delivered  hy  foreman  <u  agreed  upon, — 
See  New  Trial  (3). 

27.  Certiorari — Rule   nisi   to   qnash — 

Papers  before  Court]  On  the  return  of  a  Rule 
nisi  to  quash  orders  made  by  a  county  court,  all 
the  orders  sought  to  be  ouashed  must  be  pro- 
duced before  the  Court.  If  they  have  not  been 
drawn  up  they  cannot  be  quashed.  M*Leart  v, 
M'Leart 886 

88.  Matrimonial  Jurisdiction— DiMo- 

lution  of  marriage — Judicial  s^[)aration — Adul- 
tery^Cruelty — Uncorroborated  evidence  qf  peU' 
turner— Ord,  LVIII,,  r.  4 — Further  evidence  on 
appeal  to  Full  Court — Legcd  cruelty — VomuH  of 
wife  petitioner — Jurisdiction,]  Great,  and  even 
suspicions  caution  will  be  observed  by  the  Conrt 
in  aealing  with  the  uncorroborated  evidence  of  a 
petitioner  in  suits  for  diasolntion  of  nuurriage,  or 
for  judicial  separation,  as  to  the  adulte^  or 
cruelty  alleged,  more  especially  in  cases  where 
further  evidence  is  easily  procurable,  or  where 
the  charge  is  denied  by  the  respondent.  In  a 
suit  by  a  wife  for  dissolution  of  marriage  on  the 
ground  of  adultery  and  crueltv,  where  neither 
IS  the  suit  defended  nor  the  charge  of  cruelty 
denied  by  the  respondent,  and  where  there  is  no 
reason  to  suspect  collusion,  the  uncorroborated 
testimony  of  the  petitioner  may  be  sufficient  to 
j  support  the  charge.  Corroborative  evidence  of 
cruelty  received,  under  Order  LVIII.,  r.  4,  on 
the  hearing;  of  an  ai>peal  to  the  Full  Conrt  from 
a  dismissal  of  a  petition  for  dissolution  of  mar- 
riage on  the  ground  that  the  charge  of  cnxelty 
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was  supported  by  the  evidence  of  the  petitioner 
alone.  Acts  of  violence  exercised  by  a  husband 
towards  his  wife  while  in  a  state  of  intoxication, 
frequently  repeated  daring  a  long  period  of 
time,  and  constituting  a  cumulative  series  of 
acts  of  misconduct  leading  to  the  inference  that 
the  same  state  of  things  will  be  continued  in 
future,  amount  to  such  legal  cruelty  as  will 
support  a  petition  for  dissolution  of  marriage  on 
the  grouna  of  adultery  and  cruelty.  A  husband 
and  wife  left  the  country  of  their  domicil  in 
April  1885  under  an  engagement  as  members  of 
a  theatrical  company,  with  no  intention  of  re- 
turning to  that  country,  but  with  the  intention 
of  making  a  tour  of  the  Australian  colonies,  and 
of  making  Victoria  their  headquarters.  In  the 
course  of  making  such  tour  tliey  remained  in 
Melbourne  a  short  time  on  two  occasions.  On 
a  suit  for  dissolution  of  marriage,  institated  by 
the  wife  against  her  husband,  who  was  then  in 
New  Zealand,  HM  that  the  facts  warranted  the 
conclusion  that  the  parties  were  hondjidt  domi- 
ciled iu  Victoria,  and  that  the  Court  had  juris- 
diction to  grant  the  relief  prayed.  Cremab  v. 
Gbbmar 738 

80.  Insolvency  —  Pe^i^«oni»9  creditor's 

debt— Set  off— Setting  up  fresh  debt  to  neutrali^ 
stt-qf.]  On  an  Order  nisi  for  sequestration  where 
the  petitioning  creditor's  debt  is  an  unsatisfied 
judgment,  the  Court  will  not  go  behind  the  judg- 
ment, or  ailow  the  respondent  to  impeach  it;  but, 
in  order  to  ascertain  whether  it  forms  a  sufficient 
petitioning  creditor's  debt,  will  inquire  how  much 
IS  due  on  nie  judgment.  Where,  on  an  Order  wiei 
for  sequestration,  the  respondent  hasby  hiisnotice 
of  objections  raised  a  set-off  against  the  petition- 
ing creditor's  debt,  it  is  not  competent  for  the 
petitioning  creditor  on  the  hearing  to  neutralise 
that  set-on  by  setting  up  another  debt  due  to 
him  by  the  respondent.  Be  Patrick  Monks  712 

80. lasoi^VKHCY^Judgment  in  partner- 
ship name — Petition  in  ijidividual  7mme8.]  Where 
a  judgment  was  obtained  by  '^M'Lean  Brothers 
and  Rigg,  *'  and  the  petition  for  sequestration  was 
by  "WUliam  and  Oliver  M'Lean,  trading  as 
M*Lean  Brothers  and  Rigg."  the  Court  after  the 
close  of  the  petitioners  case,  allowed  evidence 
to  be  given  to  show  their  identification.  In  re 
Douglas 266 

81. Iksolvbncy— Orrfer  nisi-^Frelimin* 

wry  objection — Debt  leu  than  judgment,]  An 
Oixler  nisi  for  the  sequestration  of  an  esta4» 
stated  on  its  face  the  debt  due  to  the  petitioners 
as  142^.  upon  a  judgment  recovered  against  the 
respondent  for  171^.  158.  Id.  Held,  that  as  it 
api>eared  that  over  502.  remained  due  to  the 
petitioners,  no  preliminary  objection  could  be 
taken  on  the  face  of  the  Oraer  nisi.  In  re 
Douglas 266 

83.  Insolvency—  Valuing  security— Ap- 
proximate estimates — Value  of  securUy.]  The 
Rule  requiring  a  petitioning  creditor  to  state  in 
his  petition  the  value  of  any  security  he  holds 
for  his  debt,  is  sufficiently  complied  with  by 
stating  that  it  is  a  specified  sum,  "or  there- 
abouts," though  it  would  be  better,  as  a  general 
rule,  that  it  should  be  stated  accurately.  The 
question  whether  the  security  has  been  truly 
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valued  or  not,  cannot  be  entertained  by  the 
Court  upon  the  hearing  of  an  Order  niri  tot 
sequestration.    In  re  Hawkiss    -        -        817 

33. hiaoLYtLscn— Insolvency  Statute  1871, 

aa.  12,  \^— Insolvency  Rules,  Ist  July  18S4,  r.  2 
—Order  LI  I,,  r.  b— Order  LVIIL,  rr.  9,  15- 
—  Appeal  from  Court  of  Insolvency  —  T^au 
for  appeal ^Order  reusing  applieation — Kotkt 
of  apptal—SecurUy  for  costs  of  appeal— Juri^ 
diction  qf  Court  of  fnsolveucy— Setting  adde  Us 
ovon  order — Composition — Satisfaction  ofjudge^ 
Ex  parte  order— Notice— Service  onaUcridJilors^ 
Appeals  from  the  Court  of  Insolvency  to  the 
Full  Court  are  governed  by  sec.  12,  and  rule  2 
of  the  Supreme  Court  Rules  of  lat  July  1884. 
Rule  5  of  Order  LII.  of  the  Supreme  Court  Rules 
1884  does  not  apply  to  appeals  in  insolvency. 
Quoere :  How  far  Rules  9  atjd  15  of  Order  LVIIL 
of  the  Rules  of  the  Supreme  Court  1884,  the  fat- 
mer  providing  that  the  time  for  appealing  from 
any  nrder  or  decision  made  in  insolvency  MH 
be  the  same  as  the  time  limited  for  appeal  froa 
an  interlocutory  order  under  the  latter,  applj 
to  appeals  from  the  Court  of  Insolvency.  As- 
suming Rules  9  and  15  of  Order  LVIII.  of  the 
Supreme  Court  Rules  1884  to  be  in  foroe,  the 
time  for  appealing  from  an  order  of  the  C<iart 
of  Insolvency  refusing  an  applieation  to  rescind 
an  order  of  that  court  releasing  an  insolvenf  s 
estate  from  sequestration,  runs  n-om  the  date  el 
such  refusal.  It  is  not  necessary  that  it  should 
appear  on  a  notice  of  appeal  that  the  necessary 
sum  has  been  lodged  as  security  for  the  costs  of 
the  appeal,  and  if  it  were,  the  Court  would  alkiw 
the  appellant  to  show  that  he  had  c&mplied  wiA 
the  Rule.  Bemble^  it  might  be  a  fatal  objeetien 
to  the  appeal  if  it  were  shown  t^at  the  money 
had  not  been  lodged.  The  Court  of  InBolvetMor 
has  power  to  set  aside  an  order  made  bv  i^ 
upon  being  satisfied  that  the  order  has  been 
made  improvidentlv  or  that  facts  iidiioh  ahenkl 
have  been  disclosed  have  been  withheld  from  it 
through  necligence  or  from  some  other  cause. 
£rgo,  an  order  of  the  Court  of  Insolvency  under 
sec.  129  releasing  an  estate  from  sequestratiicm 
on  proof  of  an  acceptance  of  an  offer  of  com- 
position by  three-fourths  in  number  and  value 
of  the  creditors  of  the  estate,  may  be  reviewed 
or  set  aside  by  the  Court  of  Insolvency,  even 
whei%  it  has  not  been  appealed  against  witlnn  the 
time  limited  by  the  Eules  for  appealing,  upon 

Eroof  that  the  requirements  provided  by  sec  129 
ave  not  been  complied  with  by  the  insolvent 
An  order  of  the  Court  of  Insolvency  releasing  an 
insolvent's  estate  from  sequestration,  under  sec. 
129,  will  be  set  aside  on  the  application  of  a 
creditor,  upon  proof  that  he  has  not  been  served 
with  notice  of  the  application.     He  Bbcce   696 

84.  l^sotyKHCr  —  Amendment  qf  order 

after  appeal  lodged,]  An  insolvent  applied  for 
his  certificate,  and,  upon  the  opposition  of  a 
creditor,  it  appeared  that  the  estate  had  not  paid 
7s.  in  the  £.  The  learned  judge  of  the  Ooiirtt>f 
Insolvency  refused  the  application,  and  an 
order  refusing  the  appUoation  was  drawn  up. 
From  this  order  the  msolvent  gave  notice  of 
appeal.  After  the  appeal  was  lodged  the 
opposing  creditor  applied  to  the  Judge  of  the 
Court  of  Insolvency  to  amend  Hie  order  on  the 
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gTOimd  that  the  worda  "  refuse  the  application, 
meant  refuae  the  certificate,  whereas  all  that 
was  meant  was  to  refuse  to  entertain  the  applica- 
tion. His  Honour  thereupon  made  the  required 
amendment.  On  appeal  b^  the  insolvent,  both 
against  the  order  as  originally  framed,  and 
against  the  order  amending  it,  ^e/rf,  that  the 
learned  judge  had  no  power  to  alter  his  original 
order ;  but  appeal  against  the  order  as  orici- 
tMy  framed  dismissed  with  costs,  on  the 
ground  that  the  certificate  was  properly  refused, 
It  appearing  that  the  estate  had  not  paid  7».  in 
the  £,  imd  there  having  been  no  order  dis- 
pensing with  this  condition.    In  re  Womerslet 

•^      ^  pso 

35.  pjROBATB — Value  (if  proptrty— Form 

^  affidavit.]    The  Court  wiU  rec^uire  the  affi- 


t 


Javit  of  tli«  executors  applying  Tor  probate  to 
state  the  amount  which  the  property  does  not 
«»ceed.    Ini^f!eWiUqfB.JS,ihLY       •        •     728 


86.  Vrobate— Advertisement.]     Where 

t!ie  advertisement  states  that  two  executors 
intend  to  apply  for  probate,  the  Court  will  not 
grant  probate  to  one  of  them,  reserving  leave 
to  the  other  to  come  in  and  prove.  "In  the  Will 
o/Thomas  Cameron     -       -       -       -       288 

87.  Commission  to  exeetttor^Ben^ficiaries 

all  aduU^Special  oi-der.]  Where  the  benefici- 
ariea  under  a  Will  were  all  adult  and  had  agreed 
to  the  accounts  as  filed  by  the  executors,  but 
did  not  consent  to  the  amount  of  commission 
olainnfid  by  them,  the  Court  made  an  order  that 
the  Master  should  be  at  liberty,  on  the  execu- 
tors passing  their  aooounts  and  on  their  appli- 
cation  for  oommiseion,  to  hear  the  parties 
interested,  instead  of  the  usual  order  without 
prejudice  to  their  rights.  In  the  Will  of 
ioHir  Qamxron 2^6 

88.  — —  Eheecuiw^B  commiseUm— Carrying  on 
testator's  business— Attthonly  by  implicatim,] 
Where  executors  have  carried  on  the  testator*s 
basinees,  without  any  express  authority  In  the 
Will  to  do  so,  the  Court  will  not  disallow  them 
commission,  unless  there  is  an  entire  absence  of, 
at  all  events,  apparent  authority  to  carry  on  the 
business,    /n  <A«  TTi// o/'M'Illrbe  -      298 

39.  Administration — Corporate  creditor 

—  Administration  to  syndic  of  corporation  — 
Form  qf  cn-der,]  Where  a  creditor  seeking 
administration  is  a  corporation,  the  letters  of 
administration  will  be  granted  to  the  syndic  of 
the  creditor ;  the  order  made  ^iH  be  that  letters 
of  administration  be  granted  to  A.B.,  the  duly- 
appointed  syndic  of  the  CD,  Company,  a 
creditor  of  the    deceased.     In  the  Sstaie  of 

Rumble 726 

4a  Appeal  fnym  county  court— Remitting 

caseftyr  amemment  at  instance  of  either  party. -^ 
See  Appeal  (25). 

41.  Abandoned  appeal  from  county  court 

— a>«<«.-n8fe<  Appeal  (26). 

49.  Transfer  of  proceedings  from  county 

court  to  Supreme  Court.—  See  County  Court 
Statute  (2). 

43.  -*— -  County  court  appeai  under  Adminis- 
tration of  Justice  Act  1885,  «.  8  —  AppUcation 
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to  Full  Court  if  sitting— Grounds  of  appeal  not 

set  oui.—See  Landlord  and  Tenant  (1). 

44.  Feview  of  decision  of  county  court  by 

Rule  nisi  under  Act  No.  844,  «.  ^—Setting  otd 
grounds  in  Rule. — See  Admin btkator. 

45.  County  court  appeal — Materials  to  he 

fui-nished  to  Supreme  Court.— See  Appeal  (21). 

46.  Questions  of  law  not    taken  before 

verdict— Number  of  counsel  heard.— See  Lease. 

47.  Questio^i  of  laio  reserved  by  county 

court  judge  for  Supreme  GoftH  —  Number  of 
counsel  heard.— See  Local  Government  (4). 

48.  Fraud  summons— Service  of  judgment 

qf  county  court— Waiver.    SeeYnAUD  Summons 

49.  Appeal  from  justices— Right  to  begin. 

— See  Licensing  Act  (2). 

50.  Appeal  from  justices— Verbal  and 

written  notices.-See  Appeal  (27). 

51. Of  justices.— See  Pouce  Offences 

Statute  (2). 

52,  Order  to  justices  to  hear  and  deter- 
mine.^ An  Order  nisi  to  justices  to  hear  and 
determinean  information  which  they  had  refused 
to  hear,  is  properly  returnable  to  the  Full  Court 
within  **  The  Judicature  Act  1883"  sec.  10  (5). 
R.  V.  Alley,  Exp.  Mundell  .        -       -       13 

53,  Number  of  counsel.]  Only  one  counsel 

will  be  heard  upon  an  Order  to  prohibit.  R.  v. 
Fin  LAY,  Exp,  Hopkins  -  -  •  -  43 
P&IVATE  STEBET  OE  LAVR—See  Public 
Heai/th  (3,  4). 

V%TTLtEQiE—8ee  Slander  (1). 
^■BiOBATZ— Execution— Printed  form  signed  in 
middle  of  Will]  Where  a  testator  fiUed  up  a 
prmted  form  of  Will  carrying  on  his  dispositions 
to  a  second  and  third  page  of  a  folded  sheet,  and 
he  and  the  witnesses,  with  the  intention  of 
executing  and  attesting  the  three  pages,  signed 
their  names  at  the  foot  of  the  first  page  at  the 
place  prescribed  by  the  printed  form,  the  Court, 
upon  satisfactory  evidence  as  to  th«  history 
of  the  actual  making  and  writinc  of  the  WiU 
showing  that  the  testator  treated  the  Will  as 


compiele  before  signing,  granted  probate  to  the 
three  pages.    IntheWUlofWnTTE         -      «93 

3  Execution— Separate  sheets^Lasl  sheet 

only  executed.]  Where  the  Court  is  satisfied 
that  two  unattached  sheets  of  which  the  second 
only  \a  executed  were  intended  to  form  one  Wtu, 
it  will  grant  probate  to  both  sheets.  In  the 
WUlqf  WmouT ';' 

3  Execution  —  Initials  of  attesting  wit- 
nesses—Evidence.] Where  it  is  sufficiently  shown 
that  the  initials  of  the  attesting  witnesses  to  a 
testamentary  paper  were  phvced  opposite  the 
attestation  clause  with  the  object  of  attesting 
its  execution,  it  is  a  valid  teatamentary  instru- 
ment.   In  the  WiU  of  DiTM^'       -       -      »73 

4    Manager  for  time  being  of  a  eom- 

pailyA      A  testator  cannot  iMjaUy  constitute 
a   shifting    executorship.      Where  a  testator 
appointed  "  the  manager  for  the  time  being 
of  a  company  his  executor,  intendmg  thereby 
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the  mana^r  of  the  company  from  time  to 
time,  the  Court  refused  probate  to  the  person 
who  at  the  death  of  the  testator  wm  the 
then  manager  of  the  Qpmpany.  In  the  Will 
q/'WERE 271 

6.  Appointment  of  exectUors,]  A  testa- 
mentary paper  bequeathed  1000/.  in  deben- 
tures in  a  foreign  country  to  X.  Y. ,  and,  in  case 
they  should  be  sold  at  death  of  the  deceased, 
then  1000^.  out  of  her  general  estate  in  lieu 
thereof,  and  appointed  A<B.  and  CD.  execu- 
tors of  that  her  Will  as  regarded  the  property 
above  bequeathed,  and  authorised  them  to 
deal  with  the  said  sum  above  bequeathed  for 
Idle  benefit  of  X.Y.  as  they  might  see  fit. 
The  deceased  made  no  other  Will  or  disposition 
of  the  rest  of  her  property,  of  which  she  had 
both  real  and  personal  in  uie  colony,  and  at  her 
death  the  debentures  had  not  been  sold.  On 
application  for  probate  of  the  deceased's  Will  to 
A.B.  and  C.  D.  and  administration  of  the  estate 
to  the  next-of-kin,— Heldy  that  the  testamentary 
paper  should  not  be  operative  as  an  appointment 
of  executors,  but  as  a  kind  of  testamentary 
trust  appended  to  the  property  the  adminis- 
trator would  take  ;  and  general  adminstration 
granted  to  the  next-of-kin,  subject  to  the  testa- 
mentary paper  which  was  declared  to  be  a  valid 
testamentary  instrument.  In  the  Will  of 
DlLLON^ 378 

e.  Mutual  Will  —  Unattetted  docu- 
ments incorporated  in  Will.]  Where  a 
testator  made  a  Will  in  the  ordinary  form,  and 
subsequently  jointly  with  his  wife  executed  a 
mutual  Will  in  the  Scotch  form  which  referred 
to  two  letters  as  being  in  existence  whereby  the 
testator  revoked  a  bequest  made  under  his  Will 
except  under  certain  conditions,  and  which 
contemplated  their  destruction  and  replacement 
by  subsequent  letters,  the  Court  granted  probate 
to  the  Will  and  codicil  of  the  deceased,  without 
deciding  whether  the  two  letters  which  were 
said  to  have  been  destroyed  were  in  existence  or 
not.     Inthe  WillofSMvm     •        -        -      389 

7.  Old  WiU  not  proved^  No  personalty 

— Probate  for  purposes  of  The  Administration 
Act  1872,  8.  6— Death  of  testator  before  Act,] 
The  Court  will  not  grant  probate  of  a  stale 
Will,  merely  to  give  greater  facility  for  making 
title--especially  where  there  is  no  personal 
property  left  for  probate  to  operate  upon. 
SembU,  that  the  Court  wUl  not  grant  prolwte^ 
after  the  lapse  of  several  years,  imless  tne  delay 
is  satisfactorily  accounted  for.  It  ia  not  neces- 
sary, for  the  purpose  of  makinga  good  title  to 
land,  to  obtam  probate  of  a  Will  devising  it, 
where  the  testator  died  before  the  coming  into 
operation  of  "  The  Administration  Act  1872." 
Quasrt,  whether  sec.  6  is  retrospective  in  its 
operation,  so  as  to  vest  in  an  executor  or  ad- 
ministrator, constituted  such  after  the  coming 
into  operation  of  the  Act,  Und  of  his  testator  or 
intestate,  who  had  died  before  the  Act.  In  the 
WillofJonrts -      807 

8.  Administration— ** Person  entitled" — 

Widow — Next-of-kin— Delegation  to  Trustees  lic. 
Companp,]  In  granting  administration  to  the 
estate  of  an  intestate,  the  widow  is  generally 


PSOBATS-con/t#itie(f. 

preierred  to'  the  next-^f-kin.     If  aay  i 

'*  entitled"  to  administration  the  widov  * 
first.  Per  MoleswoHh,  A.C.J. — Se&  3  of  the 
Act  No.  842,  providing  for  "any  person  entxtled 
to  obtain  administration  to  the  estate  of  an 
intestate  as  his  next-of-kin"  authorising  ths 
Trustees,  Executors,  and  Agency  Companj 
Limited  to  apply  therefor,  appUes  only  to  cases 
where  there  is  no  widow,  and  only  one  next-of- 
kin.  Sed,  per  FuU  Court,— The  section  is  not 
so  limited,  and  if  the  widow  renounces,  the 
rights  of  the  next-of-kin  then  arise,  and  any  one 
of  the  next•o^kin  who  would  be  entitled  to  ad- 
ministration may  authorise  the  company  to 
apply.    In  the  Estate  o/Sill  -  278 

9.  AdminiBtraJtioH'-  Widow— Bldesl  son,} 

Where  the  widow  renonnoed,  and  the  eldest  soo 
was  the  first  in  Ike  field  for  adminiBtration  1ar 
authorising  the  company  to  apply  for  him,  ffeli 
that  he  was  the  **  person  en^tM"  to  obtain  ad* 
ministration  within  the  meaning  of  see.  3  of  tiw 
ActNo.  842.     In  the  Estaie  o^Sux        •      979 

10. Administration- Person  entitled  toad- 
ministration  —  Priority  —  Primogeniture— Stak 
advertisement.]  Primogeniture  gives  no  priority 
right  to  the  grant  of  administration.  Amoiif 
those  of  equal  degree,  all  are  equally  eaUUed; 
and  the  question  who  is  to  obtatn  it,  must  be 
decided  by  the  facts  of  each  particular  case;  in 
considering  which,  the  Court  will  have  regard 
to  the  majority  of  interests,  and  to  the  f«* 
that  one  of  the  applicanto  is  pr^9ai>ed  at  mice  to 
take  out  letters  of  adminiBtratien.  The  Gsnt 
will  not  grant  probate  or  adminwrtgatJen  with- 
out a  fresh  advertisement,  where  the  pnMicatii 
of  the  advertisement  of  intentiaik  to  affly 
therefor,  is  more  than  six  months  old,  unless  the 
motion  is  made  on  the  first  Thursday  after  the 
expiration  of  that  time.  In  the  Estate  o/Dwrift 

[803 

11.  Administration  —  TVie   Admitutin' 

tion  Act  1872,  s.  36— Onfer  witA^Ditdokmt 
or  consent  by  executor— AdnutMrcstion  cjLA 
to  a  creditor,]  Where  a  deceased  peiws 
left  a  Will  appointing  execntora  who  did 
not  prove  within  six  weeks  of  his  death,  the 
Court  would  not  grant  an  ear  parte  applitfr 
tion  for  administration  to  a  creditor  dariBg 
the  absence  of  the  WUl,  but  required  him  t» 
proceed  under  sec.  36  by  way  of  Order  «*» 
calling  on  the  executrix  to  show  cause  why 
probate  should  not  be  granted  to  her.  On  an 
ex  parte  application  by  a  creditor  for  sdmimi* 
tration  c,i,a„  the  mere  consenting  of  an  execu- 
trix to  his  obtaining  the  Will,  and  a  statement 
by  her  solicitor  that  she  does  not  intend  to 
oppose  the  application,  are  not  sufficient— there 
must  be  a  formal  renunciation  or  verified  coo- 
sent  on  the  files  of  the  Court  to  bind  her. 
Where  the  sole  legatee  and  executrix  under  s 
Will  disclaims  probate,  administratioD  cia. 
may  be  granted  esc  parte  to  a  creditor.  M^ 
WiUo/WuLUMMa  ...*.»! 

12.  Admimstration   e.t.a.  to  tredilsr.] 

The  Court  will  grant  administration  ctA  ^ 
a  creditor  where  the  sole  l^ntee  under  a  y^J^ 
appointing  no  executor  has  diaclaunad  ths  est* 
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«ocording  to  the  tenor.    In  the  WUl  of 


icxunom 


896 


13. Administration-'AppliccUion  by  one  of 

pext'Of-kin  as  creditor— Jhbl  disputed— AppH- 
cation  by  another  next-qf-kin  w  «ucA.]  ^^^ 
foundation  of  every  application  for  administra- 
ttoh,  is  the  advertisement,  which  must  sfwcify 
^e  particular  character  in  which  administra- 
tion is  sought.  If,  therefore,  one  of  the  next- 
of-kin  proceeds  for  administration  as  a  creditor, 
proves  his  debt,  takes  out  and  advertises  a 
summons  calling  on  the  next-of-kin  to  show 
cause  why  administration  should  not  be  granted 
tolum  as  a  creditor,  and  another  of  the  next-of- 
kin  appears  to  show  cause,  and  also  applies  for 
administration,  the  creditor  cannot  recede  from 
his  position  as  creditor,  and  ask  for  administra- 
tion as  next-of-kin.  The  Court  will  grant  ad- 
ministration to  a  next-of-kin  of  a  deeetfled 
person,  rather  than  to  a  creditor,  especially 
where  his  debt  appears,  on  the  affidavits,  to  be 
diq^ted.    InthAE9taUof^XA.YVAKi>    -        318 

14.  Administration — Power  o/ attorney — 

Verification  before  (Commissioner,]  A  power  of 
attorney  executed  ia  Eugland,  authorising  a 
person  in  this  colony  to  take  out  administration 
here,  must  be  verified  by  a  commissioner  of  this 
Conrt  for  taking  affidavits.  It  is  not  sufficient 
thi^  its  execution  is  attested  by  such  a  com- 
minioner.     In  the  Will  of  Likacre       •        297 

16.  AdminiMration  c.  t.  a.   to  attorney 

under  power  of  oorporaCion,]  Where  the  chief 
reiidnary  legatee  under  a  Will  appointing  no 
executor  was  a  corporation,  the  Court  granted 
admiiiifltration  e,t.a,  to  the  attomey-nnder- 
power  of  the  corporation.  In  the  Will  o/'Dobr- 
a70 


16.  Administration  to  married  voontan^s 

nUUc — Letters  not  taken  out  tvithtn  three  months 
by  hii^fand — Application  by  next-of-kinj  without 
notice  to  husband.]  Where  a  husband  of  a  de- 
ceased person  had  obtained  a  grant  of  adminis- 
tration of  her  estate,  but  had  failed  to  take  out 
lettois  ol  administration  within  three  months, 
the  Conrt  granted  administration  to  her  son  by 
a  former  husband  upon  the  ordinary  advertise- 
meol  being  published,  without  notice  to  the 
hnsbfuid.    In  Estate  of  Hammomd  -  737 

17.  Administration—Act  No.  842,  ss.  5 

and  B— Delegation  of  acts  and  duties  of  adminis- 
irtOor  to  TrusteeSy  Executors  Jsc.  Company^ 
t^fier  greater  part  of  estate  realised.]  Where  an 
admfnistratriz  has  realised  the  greater  portion 
of  the  estate  of  her  intestate,  the  Court  will 
require  her  to  pass  her  accounts,  before  con- 
tenting, under  sees.  5  and  6  of  the  Act  No.  842, 
to  her  appointing  the  Trustees,  Executors,  and 
Agency  Company  Limited  to  perform  and  dis- 
charge all  the  acts  and  duties  of  administrator. 
Re  IzAVr 727 

18.  — —  Will  exercising  power  of  appoint- 
Mentimly — OrarU  of  administration  as  to  residue 
itf  estate.]  Where,  by  Will,  a  married  woman 
exercised  a  power  of  appointment  nren  her  by 
her  marriage  settlement,  but  made  no  other 
dispMiticn  of  her  property,  and  appointed 
exeeatort  •*  of  this  my  WUl :"    HM,  that  pro- 


VWBkTZ— continued, 

perty  not  included  in  the  settlement  did  not 
vest  in  the  executors  jure  reprossentationis ;  and 
administration  granted  to  her  estate,  except 
that  portion  of  it  included  in  the  appointment. 
In  Estate  qfCuRVOvr       -        -        -        -      729 

19.  Exectttor  according  to  the  tenor — Be- 
quest of  money  *^  after  paying^*  dtbts^ Direction 
to  pay  debts  out  of  a  particular  fund — Person 
Cfititled  to  administraiion  ct.a,  — Next-of-kin 
expressing  determination  to  presn  claims  contrary 
to  WiU.]  Where  a  Will  merely  gives  a  legatee 
money  in  a  bank  and  wages  due  to  the  testator 
"after  paying  doctor  and  funeral  expenses," 
but  casts  no  duty  on  him  to  pay  the  doctor  and 
funeral  expenses,  that  does  not  constitute  him 
executor  according  to  the  tenor.  Semble^  a 
direction  to  pay  the  doctor  and  funeral  expenses 
out  of  a  particular  fund  does  not  constitute  a 
legatee  executor  according  to  the  teoor,  for  it  is 
not  the  province  of  the  Court  to  determine 
whether  that  fund  constitutes  the  whole  of  the 
estate.  Where  a  Will  of  a  married  woman 
appoints  no  executor,  the  ilrst  ]per8on  entitled 
to  administration  cXa.  is  the  residuary  legatee, 
and  where  there  is  none  the  husband  is  primd 
facie  entitled;  but  if  he  has  a  claim  adverse  to 
those  claiming  under  the  Will,  and  states  that 
he  intends  to  fight  the  matter,  the  Court,  in  its 
discretion,  will  decline  to  grant  him  administra- 
tion ct.a.,  and  will  grant  it  to  the  legatee  who 
has  the  largest  interest  under  the  Will.  Be 
PiERCic 733 

20.  ——  BIfeet   on   undevised  property. — -^ee 

APHIMISTftATIOK  ACT  (2). 

21.  See  also  Practicjs  (36-9). 

PBOSIBITIOV  — Oruff/*  to  prohibit— Order  to 
quash.]  li  justices  oonvict  where  there  is  no 
evidence  of  one  of  the  elements  constituting  the 
offence  charged,  an  Order  to  prohibit  is  the  onlv 
proper  statutory  remedy.  An  Order  to  quash 
cannot  be  mamtained.  R.  v.  WHrrz,  exp. 
Halfobd 183 

PR0HI8S0EY  VOTZ— Stamp— Time  and  mode 
and  person  to  eancel.-See  Stamf  Duties  Act  (1). 

2.  Payable  ondemand— Not  to  be  stamped 

as  biU  oj  exchange  payable  on  demamL-^See 
Stamp  Dutibs  Act  (2). 

PBOOP  OP  DEBT— /»  winding  up  company.— See 
Winding  up  (1,  2). 

PUBLIC  HEALTH— ^c^.yo.  782, 8.  S^—AduUera- 
tion  of  coffee— Chicory— Notice  by  label—Notice 
on  iorapper.]  If  the  seller  of  goods  which  are 
not  pure  does  not  protect  himself  by  attaching  a 
distinct  label  withm  the  meaning  of  sec.  36  of 
"  The  Public  Health  Amendment  StatuU  1883," 
the  onus  lies  upon  him  to  satisfy  the  justices  that 
notice  that  the  article  was  not  pure  was  clearly 
brought  to  the  knowledge  of  the  purchaser  be- 
foire  the  article  was  delivered  to  him.  Semble 
that  a  printed  announcement  upon  the  wrapper 
is  not  a  label  within  sec.  36.  R.  v.  Fullabton, 
Ezp.  Wkbstxr 26 

2.  Act  No.  782,  «.  il— Inspector  qf  local 

board  of  health— OfficerA  An  inspector  of  a  local 
board  of  health  is  an  'officer  *  within  the  meaning 
of  sec.  47.     An  officer  demanding  milk  for  the 
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P1TBLIC  B.^ALTR—amtinued, 
purposes  of  analysis  under  the  provisions  of  that 
section  need  not  produce  his  authority  unless 
required  to  do  so  by  the  vendor  of  the  milk. 
R.  V.  RoBB,  Exp.  M'GiKTV  623 

3.  5,  61— -fTAo  may  lay  infomiaUon. — 

See  Ikfobmatiok. 

4.  —  S.  131 — Expense  of  forming  lane 
or  pcLssage  set  out  on  Crown  land —Lane  with 
Hveral  branches.]  In  the  case  of  a  lane  set  out 
upon  Crown  land,  and  shown  upon  the  Govern- 
ment maps,  as  a  means  of  back  access  to  the 
allotments  abnttin^  upon  it,  the  owner  of  each 
such  allotment  is  liable  to  contribute  to  the 
expense  of  forming,  Ac,,  the  whele  of  such  Isno, 
thoagh  it  be  divided  into  several  branches  in 
such  a  manner  as  to  appear  several  distinot 
lanes.  South  Melbourne  Local  Board  of 
Health  r.  Beavis 6S 

6.   Act  No.   782-.SA  131,  lOOStreet 

^'formed  or  eel  otU  on  private  propei'ty" — 
LoccU  Board  qf  HeaUk^Procetdings  mml  be 
taken  in  the  iiame  of  the  local  board^The 
Justices  of  the  Peace  Stai\Ue  l$6o,  «.  150— 
Application  to  state  a  case,]  Where  a  street 
has  in  the  first  instance  been  formed  or  set  out 
on  private  property,  and  the  owner  of  such 
private  property  still  retains  the  fee  thereof, 
such  street  is  *' formed  or  set  out  on  private 
property"  within  the  meaning  of  sec.  131. 
Sucn  street  does  not  cease  to  be  ''set  out  on 

Srivate  property,*'  by  the  fact  of  its  having  been 
edicated  to  the  use  of  the  public,  or  by  the 
?ublic  acquiring  a  right  of  passage  over  it. 
'roceedinffs  to  recover  expenses  incurred  by  the 
local  board  in  repairing,  &c.,  such  streets,  must 
be  taken  in  the  name  of  the  local  board.  Appli- 
cation to  state  a  case  under  sec.  150  of ' '  The  Jus- 
tices of  the  Peace  Statute  1866,"  may  be  made  to 
a  justice  who  has,  at  the  hearing  of  the  complaint, 
dissented  from  the  finding  of  tlie  majority  of  the 
bench,  if  such  justice  duly  forwards  such  case  to 
the  other  justices  who  decided  the  ease,  and  if 
they  sign  it.  Kbw  Local  Boasi>  of  Health  v. 
WaiDYCOMBK 347 

PUBLIC  BEE  VICE  ACT  1883— 5«.  2,  ^—Act 
No.  160,  s.  ^—Public  Service  Board— Power  to 
dispense  with  services  of  officer  appointed  under 
Act  No.  \m— *' Rights  and  PHvileges."]  Officers 
of  the  Civil  Service  appointed  under  Act  No.  160 
are  not  affected  by  sec.  76  of  *^The  Public  Service 
Act  1883. "  The  modes  and  causes  for  dismissing 
and  dispensing  with  the  services  of  such  officers 
are  still  governed  by  sec.  27  of  Act  No.  160. 
[Higinbotham,  J.,  dissentiente,]  Brownb  v. 
Rio.        -       -       -       -  -      397 

ikVABB.— Order  to--  Want  ofjurisdietioti.  ]  Want 
of  jurisdiction  in  juaitices  to  make  an  order  is  a 
ffround  for  an  Order  to  quash  under  sec.  4  of 
Act  No.  57  L  and  not  for  an  Order  to  prohibit 
under  sees.  1  and  2.   R.  v.  Taylor,  Exp,  Mabr 

[187 

BABBITS  STTPPRESSIOV  —  Appointment  of 
intptetot^-Au  No.  683,  s.  b^-Act  No.  721,  s.  2— 
Appointment  of  rabbit  inspector.]  An  appoint- 
ment as  rabbit  inspector  of  a  shire,  without 


BABBITS  SUPPBESSIOJi— «Ofi/JmMtf. 
further  defining  the  area  within  wkioh  he  is  to 
act,  is  good.    R.  v.  Habsant,  Ezp.  Gd^bcbis 

P» 

2.  Liability    ofWaUr  Trust  for.]     A 

Water  Trust  constituted  under  "  The  Fm«oKm 
Wafer  Conservation  Act  1881"  is  retfponsibie  far 
the  destruction  of  rabbits  upon  land  tempovweilf 
placed  under  its  control  and  management  uider 
sec.  46.    OxLEY  tr.  AvocA  Water  Trttst     191 

3.  Proceeding  against  Board  of  Land 

and  Works  b^ore  justices.]  Two  justices  bave 
jurisdiction  to  entertain  an  iu formation  against 
the  Board  of  Land  and  Works,  and  to  impose 
on  it  a  penalty  for  neglecting  to  take  reaaoOLaUfi 
aud  diligent  steps  to  promote  the  destruction  of 
rabbits  upon  unoccupied  Crown  Iiands.  K.  & 
Hj£&o^%  Exp,  QOSNEY      .        -         -         -        U 

4.  — ^  Service  by  post — Notice  ta  destiny 
Aot  No.  683,  a.  32.]  Due  service  of  a  AOlaoe 
under  Act  No.  721,  sec.  32,  to  destroy  rabfaita. 
Is  sufficiently  proved  by  showii^that  it  was  cn^ 
closed  in  &  prepaid  letter  addrewed  to  th^J4ai|> 
owner  to  be  affected  thereby,  at  His  last  1cibo%]i 
place  of  abode,  and  put  into  the  post  office^ 
though  it  was  never  received  by  him.  B.  r. 
HaRSANT,  Exp,  GOTHRIE         •  -  •         HM 

BEAL  PBOPSBTT  STATUTE  1864—5^.  18,  19 
^Adverse  possession — Burden  of  proof -^Sm 

Limitations  (1). 

BSC£I7EB~0/  stolen  property— No  tvidemae  m 
to  who  stole  it — Suspicion  thai  ptiscsur  laas  the 
thiff '^Conviction  for  receiving.]  A  convietisa 
for  receiving  stolen  property  may  be  sustained, 
though  the  evidenoe  did  not  show  wh»  wi«  tfae 
thief,  but  raised  a  suspicion  that  it  was  tks  pri- 
soner.   B.  V,  Corridas         •        -        -       19S 

BECTIflCATIOV— Of  compasi^s  rtgieter.-^JStt 
Winding  up  (3). 

9.  Of  mtstake^Onus    of  proof.  —  fkt 

Mistake. 

REPUTED  OWVSBSHIP— Qu(3Pnf,  wheftkef  a 
chattel  left  in  the  charge  of  a  raamber  of  a^m 
whose  business  is  not  with  chattels  of  that 
nature,  is  in  the  reputed  ownership  of  the  fins. 
IvKRSON  v.  Rowlands  ....         &7 

BESCI8SI0V.— .$««  Contract  (2). 

BETU&BIKa  OmiCl^TIk— Expenses— F«,  —Sbe 
Election. 

BIOHT  TO  fiEGIN— On  special  case  reserved  et 
criminal  sittitigs.'^See  P&AcnaB  (24). 

BIQHTOP- WAY— P«5Kc  user—Presimptk»  y 
dedication—  Time  —  New  t  lial  —  Misdnrectunh- 
Order  XXXIX.,  r.  ^—Verdict  agcunst  wei^ 
qf  evidence — UnreasoncMe  Jinding.}  It  is  not 
essential  to  the  dedication  of  a  rifflxt-of-irt7 
that  it  shonld  be  used  h^  the  public  for  a  long 
series  of  years.  The  Ume  daring  whioh  it  is 
openlv  used  by  the  pnblio  with  the  <miMr's 
knowledge  at  a  time  when  he  conld  have  pie- 
vented  it  mav  be  very  limited,  and  the  inSanBce 
of  a  dedication  tozna  upon  the  ctfenmstaaess 
of  each  particular  case.  Where,  after  a  j«4fe 
has  finished  addressing  a  jury  on  the  law  eii 
facts  of  a  particular  eaae»  the  jury  aak  alAfal 
question  which  the  judge  answers  by  a  i ' 
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JLlBiET'OI'WkY-^orUiMied . 
AegatiTe  without  farther  explanation,  Itnd  it 
sobBeqvently  turns  out  that  that  answer  may  be 
irroiig  if  the  question  be  regarded  in  one  par- 
ticnliu:  Uffht— the  Court  will  not  grant  a  new 
ttial  on  the  ground  of  misdirection,  unless  in  its 
opinion  some  substantial  wrong  or  miscarriage 
ol  justice  has  been  thereby  occasioned.  In  con* 
udering  a  judge's  chai'ge  to  a  Jury,  the  Court 
wiU  look  at  the  charge  fairly  and  liberally,  and 
will  not  be  astute  to- find  out  a  misdirection,  nor 
r^ard  a  mere  isolated  pa^^sage  of  the  charge,  but 
wul  read  the  passage  complained  of  in  connec- 
tion with  the  whole  charge,  and  so  form  a 
decided  opinion  as  to  whether  there  has  been  any 
snbetantial  misdirection  or  not.  The  Court  will 
not  set  aside  the  verdict  of  a  jury  as  being  against 
the  weight  of  evidence  where  it  is  of  opinion  that 
the  jury  were  wrong  in  the  conclusion  at  which 
they  arrived,  unless  it  is  shown  to  be  a  conclu- 
•ion  at  which  a  reasonable  man  oould  not  and 
ooght  not  to  have  arrived.    Guest  v.  Golds- 

BBOOGH  AND  COY. 804 

XtTLSS  OF  SUFSEHE  COUST,  AUGUST  1884— 
$€€  Costs  (2,  3,  6). 

BBP ABATE  ESTATE— 0/  marritd  tD<man,—See 
Mahrtvd  Woman, 

SEBYICE— ^y  post— Notice  io  defray  rabbits. 
— See  Rabbit  Suppkession  (4). 

BBXB — River  barge.]  Sernble,  that  a  river  barge 
of  over  15  tons  burden,  not  propelled  by  oars, 
sails,  or  steam,  but  moved  only  by  being  towed, 
is  not  a  ''ship"  within  the  meaning  of  the 
Merchant  Shipping  Acts  1854  and  1H62,  and 
need  not  be  registered.    Ivebson  v.  Rowlands 

[57 

a,  Tranter  without  registered  billofaak.] 

The  transfer  of  a  ship,  or  of  a  part  interest  in 
her,  may  be  validly  made  without  a  registered 
bill  of  sale.    Iverson  v.  Rowlands       -         67 

SHIP'S  SECEIFT— iSee  Cont&act  (1). 

BXAJTDEB — Privileged  eommnnication —  Com- 
plaint to  police  constable  charging  a  person  unth 
theft — Meeting  of  laud  board — Privileged  occa- 
sion— Charge  of  dishonesty  against  rival  appli- 
cant for  land,\  A  cooununication  made  to  a 
police  constable  by  a  person  who  has  been  de- 
prived of  his  property,  accusing  another  person 
of  having  stolen  such  property,  is,  in  the  absence 
of  express  malice,  privileged.  A  meeting  of  a 
land  board  held  under  ''  The  Land  Act  1884," 
to  consider  applications  by  rival  applicants  for 
the  same  allotment  of  land,  forms  a  privileged 
occasion,  which  protects  charges  there  made 
bend  fide  by  either  applicant  against  the  charac- 
ter ot  the  other.    Finn  v.  Hunter         -      656 

9.  Trade  of  innkeeper — Imputing   un- 

chastity  to  a  woman— Special  damage— Loss  of 
hos^tality.]  Words  imputing  want  of  chastity, 
spoken  of  a  woman  carrying  on  the  trade  of  a 
licensed  victualler,  do  not  touch  her  in  snoh 
tnde  or  business,  and  are  not  actionable  in  the 
•baence  of  special  damage.  In  consequence  of 
defainatory  words  the  pSiintiff  was  forbidden  to 
eoue  to  the  house  of  a  friend  at  which  she  bad 
been  accustomed  to  visit.     Held,  that  this  was 


BLASJ)IiJL— continued, 

sufficient  evidence  of  special  damage  to  go  to  the 

jury.     Albrecht  v.  Pattbrson      -        -      697 

3.  Words  not  actioiuible  per  se—fmpw 

tation  of  unchastity  to  a  woman — Special 
dam/ige  laid  and  proved— General  damages  not 
recoverable.]  In  an  action  for  a  slander  im- 
puting  to  a  woman  unchastity,  the  plaintiff 
IS  restricted  to  the  special  damages  laid  in  the 
statement  of  claim  and  proved  at  the  trial,  as 
in  the  case  of  any  other  words  not  actionable 
per  se,  and  cannot  recover  general  damages  for 
loss  of  reputation  {dissentienle  Higinbotham, 
C.J.)  Albrecht  r.  Patterson     •        .        831 

SPECIAL  CXSZ— Criminal  trial— Ch-der  nisi  to 
state— Case  stated  before  Order  made  <^oliUe.— 
See  Practkje  (23). 

SPECIFIC  PEEPOBMASTCE— ToM^n  property-^ 
Adjoining  houses— Party  wall  not  mentioned 
in  contract  of  sale,  ]  On  a  sale  of  house  pro- 
perty, where  one  of  the  walls  of  ttie  property 
turns  out  to  be  a  party  wall  standing  partly  on 
the  ground  sold,  and  partly  on  adjoining  land 
of  another  owner,  and  the  particulars  and  con- 
ditions of  sale  are  silent  on  the  point,  that  does 
not  constitute  such  a  defect  in  the  vendor's 
title  as  to  entitle  the  purchaser  to  refuse  to 
complete  his  purchase,  and  successfully  resist 
a  suit  for  speoiHo  performance.  DiCKiS  v, 
0*Callaghan 766 

2.  Contract   for    sale    of  land — Tiine 

essence  qf  eonliact — Breach  of  material  paH  qf 
contract  by  plaintiff, — See  Vendor  and  Pue- 
CHASEB  (4). 

3.  Shwt  measurement—**  Little  more  or 

les8,*'See  Vendor  and  Purchaser  (3). 

4.  Caveat  against  registration  of  tranter 

— Not  evidence  of  absolute  want  qf  title  barring 
purchaser  from  obtaining  specific  performajice,^- 
See  Vendor  and  Purchaskr  (5). 

8TAKP  DUTIES  ACT  187»— 5s.  38,  46  (2),  47 
(1)— /Vomissory  note — Admissibility  in  evidence 
— Cancellation  of  adhesive  stamp,]  Where 
adhesive  stamps  are  used,  a  promissory  note  is 
not  admissible  in  evidence  in  civil  proceedings, 
unless  the  stamps  show  a  cancellation  by  the 
maker  at  the  time  of  the  making  by  writing 
upon  them  the  name  or  initials  of  himself  or  Ms 
firm  with  the  true  date  of  such  cancellation,  or 
unless  it  be  proved  otherwise  that  the  stamps 
were  affixed  at  the  proper  time.  Where  the 
maker  signs  it  in  blank,  it  is  still  necessary  that 
he  should  affix  and  cancel  the  stamps  at  or 
before  the  time  he  signs  it.  Where  a  dutiable 
instrument  may  properly  be  stamped  by  means 
of  adhesive  stamps,  and  this  mode  is  adopted, 
the  first  person  who  signs  the  paper  is  the  proper 
person  to  affix  and  cancel  the  stamp,  e.g,t  where 
a  bill  of  exchange  is  first  signed  by  the  drawer, 
he  is  the  proper  person  ;  where  it  is  first  signed 
by  the  acceptor,  the  acceptor  is  the  proper  per- 
son.   Goldberg  v.  Devlin  •        -        -        996 

2.  S,  60 — Promissory  note  payable  on 

demand — Not  a  bill  ofesteha$jge,]  A  document 
containing  a  promise  to  pav  a  sum  of  money  on 
demand  is  not  to  be  deemed,  for  the  purposes  of 
assessing  the  duty  payable  on  it,  a  "Bill  of 
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8TAJIP  DUTIES  ACT- eonftnuetf. 
Exchange  "  within  the  meaning  of  sec.  60,  bat  a 
"  promissory  note  "  within  the  meaning  of  sea 
61.    Goldstein  v.  Wilsox   -       -       -       839 

8.  S.    57 — PromxMOfy   note — Want  of 

stamp— No  objection  by  opposite  party —Duty  of 
CouH,  ]  When  a  promissory  note  is  relied  upon, 
whether  by  plaintiff  or  d^endant,  though  the 
opposite  party  does  not  trarerse  the  makmg  or 
the  endorsement  of  the  note,  or  raise  any 
objection  as  to  stamps,  yet  if  the  note 
be  produced  at  the  trial  for  any  purpose  what- 
soever, and  the  judge  discover  that  the  instru- 
ment is  not  duly  stamped,  the  party  relying  upon 
it  must  fail.    NicuoLAfl  r.  Crisps  -        •      645 

STOCK- KORTOAGE.  —  After-acquired  stocJc^ 
Semhle:  The  effect  of  the  enactment  in  sec.  6  of 
the  *' Stochmortgaue  Act"  (No.  313)  that  a 
registered  mortgage  of  stock  shall  be  deemed  to 
include  after-acquired  stock,  is  no  greater  than 
that  of  an  assignment  of  after-acquired  stock 
contained  in  the  mortgage  itself,  which,  not- 
withstanding the  **  Jiulicalure  Act,"  crettesonly 
an  equitable  interest,  which  would  give  a  com- 
plete title  to  the  mortgagee  as  against  the  mort- 
gagor, or  anyone  purchasing  from  him  with 
notice  of  the  mortgagee's  interest,  but  not  as 
against  an  innocent  purchaser.  Groom  r. 
Patsrson 880 

8.  Stock  subsequently  brought  on  $tation,] 

The  object  and  result  of  sec.  6  of  Act  Ko. 
313  is  to  introduce  into  every  stock  mortgage 
duly  registered,  unless  the  contrary  is  expresseid 
therein,  a  most  stringent  form  of  the  clauses 
commonly  inserted  in  such  mortgages  respecting 
stock  afterwards  brought  upon  any  station 
occupied  by  the  mortgagor  and  named  in  the 
mortgage.  It  is  indifferent  whether  the  stations 
on  which  the  stock  expressed  to  be  assigned  are 
stated  to  be  deputuring  or  intended  to  be  de- 
pastured are  mortgaged  or  not,  or  whether  the 
stock  afterwards  Drought  thereon  during  the 
continuance  of  the  security  are  of  the  same  kind 
as  those  expressly  assigned.  All  are  to  be 
covered  by  the  mortgage  unless  the  mortgagor 
at  the  time  of  entering  into  the  security  dis* 
tinctly  stipulates  for  some  other  terms.  Groom 
0.  Paterson 230 

8TKAT  CATTLE— Unlawful  user, -^BeeCBixiSAL 
Law  &c.  Statute  (2). 

STREET— •S'ft  out  on  private  property— Liability 
to  repair,— See  Public  Health  (6). 

8UK]I0HSES'-Z>M9nu9a/o/-  Appeal— See^^ko 

TICE  (2.) 

8.  Hearing  of— See  Practice  (1), 

SUHDAT— 6fee  Licensing  Act  (3). 

J!JSXJm%— Cheques,]  Where  a  tender  of  the 
amount  due  has  been  made  by  means  of  cheques 
which  were  not  rejected  on  the  ground  tney 
were  not  money,  this  tender  can  only  be  got  rid 
of  by  a  demand  on  the  defendant  personally 
and  a  refusal  by  him  to  pay.    Daly  v.  Egan 

[81 
TE8TAMBFTARY  EXPEH 8B8— Pro&a^e  Duty^ 
Set  Will  (6). 


TIMBEE — Covenant  not  to  cut  live  or  dead  tiasbtr 
—Meaning  qf  word  **  timber^'— Praetiee— Right 
to  begin  tMere  points  reserved.]  In  a  ooTenuifc 
not  to  cut  down,  during  the  term  of  aleaae,  any 
of  the  lire  or  dead  timber  upon  the  land,  except 
dead  timber  for  firewood  to  oe  ooDsumed  on  toe 
said  land,  the  word  ^'itraber**  most  be  cob- 
strued  to  include  all  trees  except  scrub,  and  is 
not  limited  to  trees  *'  fit  or  ordinarily  xtaed  lot 
building  purposes,*'  unless  a  contrary  intentaes 
appears.  Bruce  y,  Atkins  (1  W.  &  W.,  EL  141) 
not  followed  on  this  point.  As  a  general  mle 
of  practice,  in  sU  proceedings  on  pi^ta  re- 
served, the  plaintiff  has  the  right  to  begin. 
Campbell  r.  Kerr        ....        sm 

TEADE  MAXK—Beso'iptifx  adjectioe^  name  qf 
town^  and  ordinary  suhstantive  used  in  a  ^gur 
rative  sense — Trade  Marks  JRegistralion  Ad 
1876,  s.  7 — Use  by  defendatU  qf  svcK  mark  in  a 
way  ealculftied  to  deceive  purchasers — Appeal  on 
qntslion  qf  cssta,]  There  can  be  no  exdn^ve 
right  to  the  use  of  a  tirade-mark  composed  of  aa 
ordinary  descriptive  adjective,  irith  the  name 
of  a  town,  and  a  substantive  used  in  a  figuimtiTe 
sense  said  so  common  use  in  such  sense; 
especially  where  thev  have  beoome  puhUcijuris^ 
e.g,  ** Aromatic  Schiedam  Schnapps;"  and  a 
defence  on  that  ground  to  ao  aciian  jfor  iafriii^ge- 
ment  may  be  raised,  though  audi  trade-mark 
has  been  registered  for  more  than  five  yeai«» 
withont  any  application  to  rectify  the  register. 
But  the  Court  will  restrain  anyone  from  osing 
such  mark  upon  his  goods  in  such  a  manner 
and  connection  as  to  induce  porchasen  to  be- 
lieve that  such  goods  are  mannfactnied  by  the 
person  who  first  used  such  worda  as  a  trade- 
mark. Where  an  appeal  on  the  merits  iaila*  sa 
appeal  on  the  question  of  ooets  goes  alsos  if  they 
are  costs  left  by  law  to  the  uscretion  of  the 
judge  making  the  order  appealed  from,  and  no 
leave  to  appeal  has  been  given  by  him.  WouR 
V,  Alsop 491,887 

TEADE  XAEK8  EEGI8T&ATI0S  ACT  IBl^Ss. 
5,  7 — Registration  qf  invalid  trade-mark /or  over 
Jive  years. — ^^ee  Tradx  Mark. 

TEAirSFEE  OF  LAFD  8TATirTe>-^.  17,  n»- 
secs.  1  ami  5—  7Vustees  of  fee  simple,  wUksst 
power  of  sale— Right  to  bring  land  under  die 
Act.]  Trustees  in  fee  of  land,  not  having 
power  of  sale,  are  **  owners'^  within  the  mesa- 
mg  of  sec.  17,  subsec.  1,  and  entitled  to  bring 
land  under  the  operation  of  the  Statute.  Bs 
Benn  and  Gbice     -----      les 

'  8.  Sees.  42,  117— Caveat  agakui  regis- 
tration of  transfer— Not  evidence  of  abstiutt 
want  of  title-^IHity  of  vendor  to  have  it  rs- 
moved.— ^ee  ViufDOR  ani>  Ppkchaskk  (5). 

3.  See.  49— Adverse  possession-^Bwrden 

of  proof— See  Limitations  (1). 

4.  S,  117 — Summons  to  remove  careat.] 

On  an  application  under  se&  117,  by  the  regijh 
tered  proprietor  of  land,  to  have  a  caveat  re- 
moved, the  Court  wiU  not  order  such  caveat  to 
be  removed  upon  such  applicationwhere  there  is 
a  conflict  of  testimony,  but  may  order  that 
such  caveat  shall  be  removed  nnleBs  steps  are 
taken  to  establish  caveator's  title  within  a  oei^ 
tain  time,    Exp.  Vinobnt      .        -        -      M8 
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TKiOISnB  OF  LAVD  8TATUTB— con^iMd; 

Ik  ■' S,  117 — ZH/tmisBal  oftuUion  in  support 

of  eavfot — AppecU — Injunction  19  re$train  dedU 
Uff. — See  Injunction  (2). 

8.  —  8,  134 — Lodging  plan  of  9vbdivis%o^^ 
Of  Ojfice  of  TitUs.'-Set  Ckrtificats  of  Title  (2). 

TRUST — Public  avhsoription  for  heneAt  of 
sp^eyUddisaUtd  ittfynU-^Maintenance/orHfe— 
DUposdl  of  corpus  on  their  coming  of  age,  ]  AVhere 
ft  public  suliBoriptioa  was  collected  for  two 
boya,  •  who,  through  a  severe  accident,  had 
become  permanenUy  incapacitated  from  doing 
umjf  work,  and  the  Court  had  ordered  the 
investment  of  the  fund  b^  trustees  appointed, 
and  the  application  of  the  mcomeihoreof  for  tlie 
maintenance  of  the  infants  tmtil  farther  order, 
the  Court  refused  an  application  by  the  infants, 
on  attaining  their  majority,  for  the  payment  to 
tbem  equally  of  the  fund,  being  of  opinion  that 
it  would  be  more  in  aooordanoe  with  the  wishes 
c^  the  subiwribers  that  the  share  of  each  should 
be  invested,  and  the  income  applied  to  their 
liiaintenance  during  life,  but  reeerved  to  eaoh 
the ^bsolutepower  to  dispose  of  his  share  after 
death.    Be  Burns 464 

TKTSWnB-^AcHon  againii  by  ctslui  que  truet-^ 
AtUwcMce  oul  cf  income  mnding  tJte  actiim^ 
Suprtfnu  Court  RuUb  V^—Ord.  Z^.,  r.  9^ 
Property,  the  subject  maUer  qf  an  action  by  cestui 
que  trust  against  trttstee.]  Where  real  and  per- 
Bonal  property  formed  the  subjeot  matter  of  an 
action  by  cestui  mie  trust  against  trustee,  and  the 
C<Mirt  was  satisned  that  it  was  more  than  suffi- 
oieot  to  answer  all  the  claims  thereon  that  ought 
to  be  provided  for  in  such  aoUon,  the  Court,  on 
motioni  by  the  parties  interested,  plaintiffs,  upon 
BOtioe  to  the  esecntor  defendant,  ordered  an 
allowance  out  of  the  income  to  the  parties 
Interested  therein,  under  Rule  9,  .  Clayton  v. 
BA802C 467 

8.  MMTtagesetUernenl^ViULUtkofismtin- 

pestmenl — Allowance  for  improvements  increasing 
value  of  settled  property — Liability  qf  beneficiary 
making  unatUhorieed  iMtestment  of  settled  funds— 
CoBt&— Discretion  of  Primary  Judge — Appeal.] 
Where  a  marriage  settlement  allows  investment 
of  the  fund  in  certain  modes  with  the  consent  in 
writiag  of  a  party  beneficially  interested,  no 
aoooieseence  or  actual  assent  not  in  writing  is 
enmcient  to  protect  the  trustee.  A  husband 
having  a  reversionary  interest  under  such  settle- 
ment, who  is  allowed  by  the  trustee  to  make 
investments  of  the  settled  property  without 
smch  consent  in  writing,  may  be  held  liaUe  as 
if  a  co-trustee.  Where  the  proceeds  of  un- 
authorised investments  have  been  expended  in 
improvements  of  part  of  the  settled  property, 
the  Court  will  allow  credit  for  such  expenditure 
as  far  as  it  has  increased  the  value  of  such  pro- 
perty. Where  the  Pull  Court,  on  appeal,  sub- 
stantially upholds  the  judgment  appeeJed  from, 
it  will  not,  without  very  strong  reasons,  inter- 
fere with  the  discretion  of  the  judge  hn  awarding 
costs.    MiTCHisoN  V.  Bullock      -       -       619 

8.  Without  power  qfsaU-^Pight  to  bring 

land  under  Transfer  of  hmd  Statui^.-Sse 
Tbansfer  of  Land  Statoxb  (1). 


UHLAWFUL  &AmE-^Euchre,-See  LiCEHflwo 
Aor  (2). 

TOTEEIlfG— S'crip  handed  out  by  prisoner's 
banker.]  The  handing  out  by  the  prisoner's 
banker,  in  pursuance  of  his  directions,  of  sorip 
for  shares  in  a  mining  company,  which  were  not 

fenuine,  and  had  forged  transfers  upon  them,-* 
ield  to  be  an  uttering  by  the  prisoner,  without 
proof  of  the  time  or  manner  in  which,  or  of  the 
person  by  whom  it  had  been  lodged  to  his 
account.    R,  v.  Eobeets        -        •        <'        IZh 

VEVDOB  AHD  PUBCHABEE— ^«^m;?#«f  notw- 
tkm  withofU  consent  of  purchaser—Breach  qf 
contract—Damages.]  A  vendor  of  real  estate 
has  no  right,  without  the  consent  of  the  vendee, 
to  resell  the  estate,  even  expressly  subject  to  the 
rights  of  the  original  purchaser.  If  such  a 
resale  be  made,  the  vendor  or  his  representative 
is  liable  to  the  original  purchaser  either  for 
specific  performance  of  the  contract  or  for  dam- 
ages for  the  breach  of  it.  Where  a  breach  of  a 
contract  for  the  sale  of  real  ettate  does  not 
arise  from  the  inability  of  the  vendor  to  make  a 
good  title,  the  purchaser  is  entitled  to  substan- 
tial damages  for  the  loss  of  his  bargain .  Ross  e. 
Robinson 784 

2.  Contract  qf  sale  of  land— Cost  of  bring- 
ing land  under  "  Trawfer  of  Land  Statute"— 
Nudum  pactum.]  When  a  barsain  for  the  sale 
of  land  Is  made  and  the  deposit  p|aid,  without 
any  representation  that  the  land  is  under  the 
Act,  or  any  understanding  on  the  purt  of  the 
purchaser  that  it  is  so.  a  subsequent  agreement 
by  the  vendor  to  pay  the  costs  of  bringing  the 
land  under  the  Act  is  nudum  pactum,  though 
by  mistake  of  the  vendor^s  agent  the  formal  con- 
tract be  drawn  up  with  conditions  applying  to 
land  under  the  Act.    Watson  v,  Watson     483 

8.  '—  Specific  perforviance — Description  in 
contract  of  town  land  by  measuremenis,  a  little 
more  or  less,  unth  buildings— Short  measureme7U  in 
title —  Wall  of  bttUding  outside  title— Damages  for 
breach  qf  contract,]  A  contract  for  the  sale  of 
townland,  described  it  by  admeasurement,  with  a 
saving  as  to  a  little  more  or  less,  and  stated  that 
thereon  were  erected  certain  buildings,  aod  gave 
the  price  per  foot.  A  boundary  wall  of  part  of 
the  buildmgs  was  bevond  the  measurement 
given,  while  the  vendor  8  certificate  of  titie  gave 
a  less  measurement  than  that  in  the  contract, 
and  the  title  to  the  immediately  adjoining  land 
was  in  a  third  person,  not  a  party  i^  the  action. 
Held,  that  the  saving  of ''  a  little  more  or  less  " 
would  not  cover  a  discrepancy  where  a  wall  of 
a  building  is  on  land  outside  of  the  title ;  that 
such  discrepancy  could  not  be  regarded  as  mis- 
description within  tiie  compensation  clause  of 
the  contract ;  and  that  it  was  a  case  of  inability 
to  make  title  to  a  material  part  of  the  premises 
sold,  ffekt^  also,  that  the  Court  could  not 
decree  specific  performance  against  the  vendor 
and  ordtst  him  to  get  an  ameaded  certificate  of 
title  according  to  the  actual  measurements  of 
the  land  covered  liy  the  buildings ;  but  t  hat  the 
purchaser  was  entitled  to  a  return  of  his  dei>08it 
with  interest  and  costs  of  investigating  title, 
with  solicitor's  and  surveyor's  obarges,  and 
costs  of  the  action.    Perbin  v.  Reynolds     440 
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ramo%  avs  pubchasis-coikmmiI. 

eoniraet  —  CcndUion  far  Mivny  of  pptteuwn 
«f»  e^mpletioH  ^  purtAAM.)  la  determinfang 
whether  tiaw  ia  of  the  eaeenoe  of  the  ooBtraotin 
respect  of  a  condition  in  a  contract  of  sale  of 
land,  the  Court  will  consider  not  only  the 
express  terms  of  the  condition,  but  also  the 
surrounding  cironmstances  at  the  time  of  enter- 
ing into  it,  and  the  object  the  purchaser  had  in 
view,  if  the  vendor  was  aware  of  it.  Time  is 
not  of  the  essence  of  the  contract  in  a  condition 
that  the  purchaser  is  to  complete  the  purchase 
within  twenty-one  days;  that  he  should  be 
entitles!  to  possession  or  to  receipt  of  rents  and 
profits  from  his  acceptance  in  writing  of  tiUe 
and  payment  of  balance  i>f  purchase-money ; 
and  that,  if  the  purchase  should  not  be  com- 
pleted at  the  time  specified,  he  should  pay 
interest  on  overdue  purchase-money  from  tnat 
time  to  the  time  of  completion — specially 
where  time  is  expressed  to  be  of  the  essence  of 
the  contract  in  another  condition  as  to  requisi- 
tions on  title;  such  first-mentioned  condition 
admits  of  completion  within  a  reasonable  time 
after  the  expiration  of  the  specified  time. — A 
special  condition,  inserted  at  the  instance  of  the 
purchaser,  tliat  the  vendor  would,  within 
twenty-one  days  from  date  of  sale,  obtain 
possession  of  a  ouildiiig  occupied  by  a  tenant, 
and  give  to  the  purchaser  actual  possession  of 
two  adjoining  buildings,  restricts  such  first- 
nained  condition,  and  makes  time  of  the  essence 
of  the  contract,  as  to  Riving  up  actual  vacant 
possession  of  such  buildings,  to  the  extent  that 
the  vendor  is  bound  to  procure  a  surrender 
from  such  tenant  at  any  cost,  and  to  be  prepared 
to  give  actual  possession  immediately  on  the 
purchase-money  being  paid  whether  within 
twenty-one  days  from  date  of  sale  or  any 
reasonable  extension  of  such  tune  thereafter 
occasioned  by  negotiations  as  to  title.  Even 
if  tiuio  were  not  thus  of  the  essence  of  the 
coutract,  the  Court  would  not  enforce  specific 
performance  against  the  purchaser,  where  the 
vendor  is  at  fault  in  not  being  prepared,  at  the 
time  he  finally  appointed  for  completion,  to 
give  up  actual  vacant  possession  of  the  poition 
of  the  premises  specially  stipulated  for.  The 
Court  will  not  give  relief  to  a  party  who  has 
couimitted  a  manifest  breach  of  the  most 
material  and  essential  part  of  the  contract, 
unless  he  can  satisfy  the  Court  that  the 
circumstances  which  led  to  the  failure  on  his 
part  were  of  so  extraordinary  a  nature  as  to 
laii'ly  excuse  the  default,  and  that  the  Court 
could  do  complete  justice  to  both  parties. 
Sprigo  v.  English,  Scottish  and  Australian 
Chartkued  Bank         ....        489 

5.  "  Traiiffer  of  Land  Statute"^88,  42, 

l\l —Caveat— Specific  performance— Tranifer-^ 
Poioer  and  duty  of  transferror  to  Jiave  caveat 
reiTioved.]  The  lodging  of  a  caveat  against 
registration  of  any  transfer  of  land  under  the 
Act  only  throws  a  cloud  upon  the  titie  of  tiie 
registered  proprietor,  and  does  not  amount  to 
such  evidence  of  an  absolute  want  of  title  as  to 
induce  the  Court  to  refuse  a  purchaser  specific 
performance  of  a  contract  of  sale  on  the  ground 
that  the  vendor  has  no  title.     It  is  the  duty  of 


yiVDQE  AVO 
the  vendor  to  have  tibe  caveat  remofved.  Evei 
where  it  has  lapsed,  and  the  Regustrar  is  k 
error  in  trsatinjcit  as  in  ASsteBOek  the  Toidor  « 
bound  to  take  the  neoessary  steps  to  oompid  tk 
Registrar  to  register  a  transfer.  Taylor  « 
Land  Mortgage  Bank         -       -        -       741 

0.  ^-^  Party  wall  uoimeniumed  in  contracL^ 
See  Specific  Pjcrformanck  (1). 

TBBDICT— /ficerreeC/y  delivered  by  forenuan^ 
jurff — Affidavits  of  jtarors  after  verdict  entem 
up.^See  New  Trial  (3). 

YOLUVTABT  COnYBYAJSC^— Avoidance  by  gvh 
sequent  tale  for  value — Ri^  of  purchaser,  iio#| 
grantor — Covenants  for  quiet  enjoyment  andfwr 
ther  assurance — Knforeement  by  Court  wkeii 
voluntary  cotiveyance  avoided — Liahility  of  gran 
tor  becoming  administrator  qf  estate  of  hent'foiari 
under  voluntary  conveyance,  and  ajlerwardi 
selling  and  conveyhig  for  value — Practice— 
Amendment  at  hearing  by  putting  in  issue  core 
nants,  arid  demand  and  refusal  under  them— 
Issue  directed  during  hearing  of  appeal.}  A 
voluntary  conveyance  of  freehold  by  nnsbandto 
wife  to  her  separate  use,  contained  covenant! 
for  quiet  enjoyment  and  further  assuranca 
After  the  death  of  the  wife,  the  husband,  in 
order  to  get  rid  of  such  conveyance,  made  a 
sale  and  conveyance  (colourable  and  not  real), 
at  half  the  value,  to  a  relative  in  his  employ- 
ment. Afterwards  he  obtained  admiidstratioi] 
of  the  estate  of  his  wife.  In  an  action  by  one  of 
the  next-of-kin  of  the  wife  for  administration  d 
her  estate,  and  for  a  declaration  that  the  free- 
hold formed  part  of  such  estate,  and  that  the 
administrator  shoald  get  in  such  freehold  or  lis 
value,  in  which  action  poof  was  glveu  of  a 
demand  upon  the  administrator  to  procure^  and 
upon  the  purchaser  to  execute,  a  reconveyance^ 
and  of  a  refuaal«>^eMy  that  under  the  nev 
system  of  judicature,  the  Court  can  enloroi 
covenants  for  quiet  enjoyment  and  furthcf 
assurance  in  a  voluntary  oonveyance*  as  there 
was,  under  the  old  system,  no  conflict  betwess 
the  doctrines  of  courts  of  law  and  equity  ;  that 
the  latter  court  refused  to  enforce  such  coves- 
ants,  not  as  disapproving  of  them,  but  aimph 
because  it  was  not  the  proper  tribunaL  Heiik 
also,  that  by  the  relation  of  the  letters  of  admift' 
istration  to  the  time  of  thedeathol  the  intestate 
the  administrator  was  seised  of  the  freehold  d 
that  time,  and  was  liable  for  the  violation  of  hia 
duty  to  get  in  all  the  estate,  which  duty  hi 
could  not  get  rid  of  by  selling  to  a  purchasei 
for  value,  and  that  he  must  be  charged  ai 
administrator  with  the  value  of  the  freehold  al 
the  time  of  the  demand  and  refusal  to  procure  a 
reconveyance  of  it.  Though  the  Court  will  not 
restrain  a  grantor  of  a  voluntary  conveyanoi 
from  subsequently  selling  and  conveying  to  i 
purchaser  «for  vafue,  even  with  full  notice  ol 
such  convey anoe,  the  right  to  avoid  a  volnntsbrj 
conveyance,  under  a  suhsequent  conveyance  foi 
value,  is  in  the  purchaser,  and  not  in  the 
grantor,  and  is  therefore  not  equivalent  to  a 

Sower  of  revocation  in  the  grantor.  At  the 
earing,  the  Court  allowed  the  case  to  staoid 
over  to  allow  the  plaintiff  to  amend  hja  claim  by 
putting  in  issue  the  covenants,  and  to  make  thi 
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FOLVVTAST  COBTBTAVCX— eon^tiecf. 
tooessary  demand  for  a  reco&Teya&ce,  and  to 
Kt  the  resalt  in  iasne.  Duriag  tbe  hearing  oi 
h  appeal,  the  Full  Court  directed  an  iasne  as 
»  whether  the  alleged  eale  and  conyeyance  by 
lie  defendant  had  been  real.  Howell  v,  Habd- 
ro  588 

^OLUVTABT  SSTTLEMXFT— C(>ve?2an<  in  ante- 
vtpticd  seUlement  that  after-acquired  chattels 
rottght  by  aetUor  vpon  certain  premiaeB  should  be 
ybfed  to  9ettlement,Se6  Insolybnct  Statdtb 
?>. 

fAIVES — Of  breach  tf  covenant,— See  Land- 
oaD  AND  Tenant  (2). 

niiL — Construction — Hule  in  Shelley's  Case — 
"kviae  in  trust  to  convey  to  son  for  life  with 
moer  of  appointment  by  WiU  among  his  children^ 
ut  witlunU  power  of  absolute  aliefiation,  remainder 
)  his  heirs — Executory  trust — Intention  of  tes- 
xlor.'i  A  testator  directed  his  trustees  to 
onvey  certain  real  estate  "  to  my  said  eldest 
on  for  life  with  power  of  appointment  by  Will 
mong  cfiildren,  but  without  any  power  of 
beolute  alienation,  and  with  remainder  to  his 
ight  heirs."  Heldf  that  the  intention  of  the 
estator  was  to  give  a  life  estate  to  his  eldest 
on,  and  the  fee  to  his  right  heirs;  but  that  the 
onveyanee  must  follow  the  language  of  the 
estator,  who  had  been  his'  own  conveyancer, 
nd  that,  on  taking  the  limitations  he  had 
Bed,  and  converting  them  uito  legal  estates, 
he  rule  in  Shelley's  Case  would  at  once  apply, 
nd  the  eldest  son  would  take  an  estate  in  fee. 
Cek^itt  v.  Mbrriti     -        ...        473 

2.  Vested  legacy-^Oift  to  infant,  followed 

y  direction  to  pay  oncoming  of  age — Afainten- 
nee-—Interest^Oift  to  wife  of  reside$iee  wnd 
tt:wpaiion  of  a  dwelling-house,  and  use  offi&mi- 
*re  for  life — Right  to  take  rent  and  interest  upon 
toceeds  (hereof  respectively.]  Where  a  legacy  is 
1  the  form  Of  a  gift  in  the  first  instanoe,  fol- 
>wed  by  a  direction  to  pay  at  the  age  of 
wenty-one,  it  is  a  vested  legacy.  In  the  case 
f  a  legacy  by  a  father,  or  person  standing  in 
)eo  parentis  to  an  infant  legatee,  where  the 
Ime  of  payment  is  postponed  until  his  ooming 
f  age,  and  there  is  no  provision  made  for  his 
lamtenance,  the  Court  will  declare  that  in- 
Brest  is  payable  on  the  legacy  from  the  death 
f  the  testator  so  as  to  afford  a  provision  for 
is  maintenance.    Where  a  testator,  after  giving 

legacy  to  hia  son,  payable  on  his  attaining 
irenty-one,  provided  that  his  wife  might,  "  dur- 
ig  her  life,  reside  and  occupy"  either  of  two 
welling-houses,  with  all  the  furniture,  plate, 
nd  linen  therein  *<  for  her  maintenance,  and  the 
laintenance  and  education"  of  her  two  daugh- 
irs  and  her  son,  until  the  latter  should  attain 
lie  age  of  tweuty-oue,  and  made  no  other  provi- 
ion  for  the  son's  maintenance,  nor  inserted  any 
enal  clause  that  fiis  wife  should  lose  the  benefit 
f  her  lesacy  if  she  ceased  to  reside  in  or  occupy 
ie  dwelling-house,  or  to  use  the  furniture,  such 
rovision  was  held  not  to  exclude  the  son  from 
ie  allowance  of  interest  upon  his  legacy  from 
le  testator's  death,  as  a  provision  for  his  main- 
manoe;  and  the  widow  was  held  entitled, 


WlLL'-'ConHMMd, 

Instead  of  residing  in  or  oooupying  eitiier 
dwellhig-house,  to  its  fair  annual  vilne,  and  to 
Interest  upon  the  proceeds  of  a  sale  of  the  fomi- 
tare,  plate,  and  linen  therein  for  life.  Glsbsok 
V,  Glbbsoft 788 

8.    Codicil -^  Misrecital    in-^Gift    by 

impUccUion,]  A  testator  made  a  codicil  in  the 
following  terms:— "I  desire  the  2000/.  be- 
queathed in  my  Will  to  Alice  Brentnall  to 
be  plaoed  in  the  hands  of  .  .  as  trustees, 
to  hold  the  said  sum  in  trust  for  the  use  and 
benefit  of  Alice  Brentnall  and  her  children  after 
her,  to  be  invested  as  the  said  trustees  may 
think  fit^  and  the  interest  paid  to  Alice  Brent- 
nall ;  and  after  her  death  to  be  used  for  the 
benefit  of  her  ohildren  and  divided  share  and 
share  alike  when  the  youngest  reaches  the  age 
of  twenty -one."  The  testator  had  not,  in  fact, 
made  any  such  bequest  in  his  Will,  or  even  men^ 
tioned  the  name  of  Alice  Brentnall  or  her 
ohildren.  HM,  that  he  had  clearly  indicated 
that  she  and  her  children  should  have  the  sum, 
and  tiukt  they  were  therefore  entitled  to  it. 
HuasT  V,  HuEST 93 

4.  Lapse— 0\fl  to  children  as  a  class 

—Child  dead  at  date  of  WilL]  Where  a 
bequest  is  made  to  a  testator's  children  without 
naming  them,  one  of  whom  at  the  date  of  the 
Will  has  died  leaving  issue,  such  issue  will  take 
nothing  under  the  bequest,  for  sec.  31  of  *'  The 
Wills  Statute  1864  "  applies  only  to  cases  of  a 
strict  lapse.    Hubst  t;.  HuRsr       -       -       03 

5. Testamentary  expenses^-Probate  duty 

under  Duties  on  the  Bstatea  of  Deceased  Persons 
Statute  1870.]  A  provision  in  a  will  charg- 
ing a  particular  legatee  with  "testamentary 
expenses"  will  not  exonerate  other  devisees  aod 
legatees  from  payinsr  their  proportion  of  the 
duty  payable  under  the  Act.    Hubst  v.  Hurst 

[08 

6.  Married   woman — Separate   estate — 

Joint  potoer  of  appointment  with  hushand,Set 
Married  Womak. 

WIBrDIH(J-XTP  —  iffnitw'  company  ^  Proof  <tf 
debt — Compromise.]  Where  a  shareholder, 
creditor,  or  oontributory  calls  upon  a  person 
claiming  to  be  a  creditor  of  a  mining  company 
which  is  being  wound-up  to  come  in  under  sea 
93of  **TAe  ArtniRdr  Companies  Act  1871,"  and 
prove  his  debt  before  the  Court  of  Mines,  the 

Sarties  are  in  the  same  ]^sition  as  a  plaintiff  and 
ef  endant  in  an  action  in  a  court  of  law ;  and 
if,  in  the  course  of  their  litigation,  they  make 
an  agreement  or  compromise  between  them- 
selves, the  Court  is  bound  to  act  upon  it. 
National  Bank  of  Australasia  v.  Qimv- 
BELL 67 

8.  —  Mining  company  ^Proqf  qf  debi^ 
How  far  binding  on  others.]  Where  a  share- 
holder, contributory,  or  creditor  of  a  mining 
company,  being  woimd-up,  calla  upon  a  creditor 
to  prove  his  debt  under  sec.  93  of  the  "Aftii- 
ing  Companies  Act  1871,"  the  decision  of  the 
Court  does  not  bind  the  other  shareholders,  oon- 
Mbutories,  or  creditors,  any  or  all  of  whom 
may  at  any  time  (at  all  events  until  the  debt 


Digitized  by  VjOOQiC 


INDEX. 


[V.  L.JEL 


is  paid),  call  on  the  proving  creditor  to  again 
prove  hu  debt.  National  Bank  op  Aus- 
tralasia V.  Campbell    ....       67 

S. Trading    company — Application   to 

recttfyreffisUr^OppoHtion  by  liquidator,]  After  a 
voluntary  winding-up  of  a  company  incorporated 
under  '*  The  Companies  StaiuU  1864,"  the  Court 
will  under  sec.  114  of  the  Act  refuse  an  applica- 
tion to  rectify  the  register  of  the  company  by 
registering  a  i^ansf er  of  shares  to  the  applicant, 
where  the  apj^cation  is  opposed  by  the  liquida- 
tor. In  re  jBuzolich  Latent  Paint  Coy., 
Ebep.  Babnabb S15 


WJJSmXGt'TSP^eontimied. 

4.  Trading  company — Removal  of  ofidal 

liquidator  and  appointment  of  another  in  kit 
piace— Evidence.]  Where  an  application  is 
made  to  the  Court  for  the  removal  of  an 
official  liquidator  under  a  voluntary  'Winding- 
up  of  a  company  incorporated  under  "  The 
Companies  Statute  1864,"  and  for  the  appoint- 
ment of  another  in  his  place,  the  Court  most  be 
satisfied  of  the  regularity  of  the  liquidation  and 
of  the  appointment  of  the  origmal  liquida- 
tor. In  re  Mblboubnb  Bakkimo  Cobfoba- 
TION 818 

Su  also  Company  (2). 
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